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CASES 

ARGUED  ANQ  DETERMINED 

IN   THE 

SUPREME  COURT  OF  THE  STATE  OF  6E0R6I1, 

AT  HAWKINSVILLE, 

JUNE  TERM,  1861. 


Present— JOSBPH  H.LUMPKIN, 

HIRAM  WARNER,  }  Jadtrea. 

EUOENIUS  A.  NISBET. 


No.  1. — ^Edwabd  Cabey,  assignee  of  the  Bank  of  Columbus» 
plaintifif  in  error,  vs.  John  M.  Giles,  receiver  of  the  Bank  of 
MacoD,  defendant 

[1.]  It  i»  not  neceutLTj  to  embody  in  the  bill  of  ezoeption%  the  qoettioiii  pro- 
ponnded  to  a  witness  in  interrogatories,  as  well  as  the  answer^  unlets  the 
answers  are  unintelligible  without  them. 

[2.]  Documentary  eridence,  upon  which  no  exception  is  founded,  and  which 
is  not  necessary  to  the  elucidation  of  any  ground  of  error  taken  in  the 
faill,need  not  be  embraced  in  the  bilL 

[t.]  Documentary  evidence  which  is  appended  to  a  bfll  in  Equity,  or  an 
answer,  as  an  exhibit,  and  which  is,  therefore,  a  part  ot  the  record,  and 
must  come  up  under  the  certificate  of  the  Olerk,  need  not  be  ernbodM^  kk 
the  bill  of  exceptions. 

[4.J  Documentary  evidence  which  is  referred  to  and  described  in  tdba  Ul  of 
exe^itionB,  and  copies  of  which  are  appended  to  the  bill  of  eseeptloos  af 
«ildbits,  and  which  exhibits  are  certified  to  be  trqa,  by  the  presiding  Jxid§%, 
aeed  not  be  embodied  in  the  bill  of  exceptions.  The  betUr  praei%c$,  hower- 
er,  is  to  copy  theminthe  bilL 

[5.]  When  the  gioid  at  «nror  is  the  judgment  of  the  Court,  on  the  suiBcien- 
^  of  a  plea  in  bar  of  a  former  judgment,  which  plea  in  bar  redtes  the 
fgiMar  Judgment  in  substance,  and  comes  up  with  the  record,  under  the 
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certificate  of  the  Clerk,  it  is  not  necessary  that  such  former  judgment,  or 
ihe  record  which  contains  it,  should  be  embodied  in  the  bill  of  exceptions. 

[6.]  All  persons  interested  in  the  judgment  sought  to  be  reviewed,  must  be 
made  parties  to  the  writ  of  error,  and  in  the  order  in  which  they  stand 
in  the  record  below.  When,  therefore,  one  of  two  or  more  defendants, 
against  whom  a  decree  has  been  rendered,  brings  a  writ  of  error  to  reverse 
it,  it  is  necessary  for  him  to  join  his  co-defendants,  as  plaintiffs  in  error; 
and  upon  the  trial  they  may  unite  with  him,  and  assign  error  against  the 
decree,  or  they  may  sever  and  be  heard  in  defence  of  the  decree. 

p.]  And  if  such  plaintiff  in  error  has  failed  to  make  his  co-defendants  par- 
ties plaintiff}  to  the  writ  of  error,  they  may  be  added  by  motion,  without 
delay  or  cost,  with  the  same  privilege  of  assigning  errors  or  severing. 

Motion  to  dismiss  writ  of  error.     For  a  statement  of  the  facts, 
see  next  case. 

^    S.  T.  Bailey  and  McDonald,  for  the  motion. 

PoE  and  Chappell,  contra. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

Upon  looking  into  the  record,  we  find  that  there  was  some 
evidence  to  sustain  the  verdict  rendered  for  the  complainant,  the 
receictT  of  the  Bank  of  Macon,  and  therefore,  we  rule  at  once, 
in  accordance  with  numerous  adjudications  heretofore  made^ 
that  we  will  not  entertain  the  ground  taken  for  a  new  trial  in  the 
Court  below, and  now  insisted  upon,  to  wit:  "that  the  verdict 
was  contrary  to  evidence."  So  ruling,  none  of  the  evidence 
which  the  protest  in  the  joinder  of  the  issue  claims  to  be  omitted 
in  the  bill  of  exceptions,  can  become  necessary  to  elucidate  or 
to  adjudicate  that  ground. 

The  protest  claims,  that  the  writ  of  error  shall  be  dismissed 
mpoa  two  grounds — 1st.  Because  a  brief  of  the  oral,  and  copy 
of  th6  limtten  evidence  given  in  the  Court  below,  are  not  em- 
bodied in  the  bill  of  exceptions;  and  2d.  Because  none  of  the 
co-defendants  {Toions  and  others)  of  Edward  Carey,  the  assignee 
of  the  Bank  of  Columbus^  are  made  plaintiffs  in  error  with  tbe 
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said  Carey  in  the  writ  of  error,  or  in  the  assignment    Under  the 
first  ground,  there  are  seVeral  specifications. 

[1.]  And  1st.  It  is  said,  that  the  quedions  propounded  to  the 
nitness,  J.  L.  Jones,  who  was  examined  by  commission^  are 
not  embodied  in  the  bilL  The  antwen  of  the  witness  are  there. 
There  is  but  one  contingency  upon  which  it  would  be  necessary 
to  insert  in  the  bill  the  questions  as  well  as  the  answers  of  tlie 
witness,  and  that  is,  where  the  answers  are  unintelligible  without 
them;    That  is  not  the  case  in  this  instance. 

[2.]  The  appointment  of  John  M.  Giles  reoeiirer  of  the  Bank 
of  Macon,  is  not  embodied  in  the  bilL  It  was  not  necessary  to 
embody  it,  because  no  one  of  the  exceptions  grew  out  of  this 
piece  of  evidence ;  nor  is  it  at  all  necessary  to  the  elucidation  of 
any  one  point  of  error  taken. 

[3.]  An  account  current  between  the  Bank  of  Macon  and 
the  Bank  of  Columbus, is  not  in  the  bill..  It  is  a  sufficient  r^ly 
to  this  groimd  of  protest,  that  the  account  current  referred  to,  is 
appended  to  the  answer  of  the  Bank  of  Cdumbus  as  an  exhibit, 
and  comes  here  with  the  record.  Being  a  part  of  the  record  of 
the  case,  it  is  obliged  to  come  up  with  the  balance  of  the  record* 
These  things  being  so,  there  was  no  necessity  to  make  this  paper 
a  part  of  the  bill. 

[4.]  It  is  protested  that  the  schedule  of  notes  traasfenred  by 
the  Bank  of  Macon  to  the  Bank  of  Columbus,  to  set  aside  which 
transfer,  the  bill  was  filed,  and  the  receipt  of  Seaborn  Jones,  the 
Plresident  of  the  Bank  of  Columbus  thereon,  are  not  embodied 
in  the  bill  of  exceptions.  The  statement  which  the  bill  makes 
about  this  schedule  and  receqit  is,  that  the  complakiant  in  the 
bill  below,  offered  in  evidence,  **  a  receipt  of  Seaborn  Jonesi 
President  of  the  Bank  of  Columbus,  to  L.  Atkinson,  Cashier  of 
the  Bank  of  Macon,  for  the  notes  in  controversy,  a  c<^  of  which 
is  hereto  annexed,  mairked  exhibit  B." 

The  rule  requires,  that  a  copy  of  the  documentary  enadewe 
shall  be  embodied  in  the  bill  of  exceptions.    This  paper  is  ckar- 
hf  material ;  and  it  is  also  clear,  that  the  rule  has  not  been  lit- 
«attjriMimplied  with. 
;^x:|[|«l  we  dank  the  rule  has  been  substontiaUy  complied 
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The  paper  is  referred  to  in  the  bill,  and  described  in  general 
terms,  as  the  receipt  of  Seaborn  Jones,  President  of  the  Bank  of 
Columbus,  to  L.  Atkinson,  Cashier  of  the  Bank  of  Macon,  for 
the  notes  in  controversy ;  and  the  bill  of  exceptions  states  that 
a  copy  of  tiie  same  is  annexed  to  it,  as  an  exhibit,  marked  B. 
and  the  presiding  Judge  certifies,  not  only  in  the  usual  form,  that 
the  bill  of  exceptions  is  true,  and  consistent  with  what  transpired 
in  the  cause  before  him,  but  that  the  exhibits  attached  thereto, 
are  true  also.  He  says,  "  I  certify  that  the  foregoing  bill  6f  ex- 
ceptions tvtih  ike  exhibits  attached  thereto,  is  true  and  consistent 
with  what  transpired  before  me  in  the  cause."  The  certifi- 
cate of  the  Judge  identifies  the  exhibit,  that  is,  the  receipt 
of  Seaborn  Jones,  as  the  paper  which  was  offered  in  evi- 
dence on  the  trial.  This  we  think  sufficient ;  it  is  a  compliance 
with  the  rule. 

What  difference  is  there  between  writing  a  copy  in  the  body 
of  a  bill,  and  describing  the  paper  and  appending  a  copy  to  the 
bill,  which  copy  is  before  the  Judge,  and  to  which  he  certifies? 
In  the  latter  case,  it  receives  the  sanction  of  the  Judge,  as  a  part 
of  the  bill,  and  comes  to  us  with  his  authentication.  The  same 
things,  and  no  more,  are  true  in  the  former  case.  It  is  not  safe 
or  wise,  on  motions  to  dismiss  a  writ  in  this  Court,  the  effect  of 
dismission  being  to  shut  its  doors  forever  against  the  party  who 
believes  himself  aggrieved  in  the  Court  below,  to  adhere  too 
closely  to  the  letter.  The  objection  to  this  whole  matter  is,  that 
there  is  no  certainty  that  the  paper  which  the  Judge  inspected, 
and  to  which  he  certified,  is  the  paper  which  appears  before  us. 
It  is  said,  that  another  and  different  paper  may  have  been  fraudu- 
lently substituted  for  the  original  exhibit.  This  is  true,  and 
to  which  these  replies  may  be  made:  1st.  All  the  plead- 
ings are  liable  to  be  altered  by  any  officer  of  the  Court  base 
enough  to  do  it,  if,  in  the  billy  this  paper  might  be  fraudulently 
altered.  Perfect  assurance  and  safety  cannot  be  had.  We  are 
obliged  to  trust  to  the  fidelity  of  officers  in  part.  The  penalty 
which  the  law  imposes  on  official  frauds^  is  also  a  guarantee  of 
safety.  But  in  this  case,  it  is  hardly  possible  that  a  fraudulo;^ 
substitution  could  be  made  without  detection,  because  the  fvpei 
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is  described  in  the  bill,  and  if  the  exhibit  should  materially  vary 
from  the  description,  this  Court  would  arrest  the  writ 

Again,  the  same  paper  we  find  with  the  record.  A  motion  for 
a  new  trial  bemg  made  in  the  Court  below,  a  brief  of  the  evi- 
dence certified  by  the  Court,  was  filed  under  tbe'nile.  This 
brief  contains  this  document,  and  the  Clerk  has  sent  it  up  with 
the  record.  The  autbenticiiy  of  the  exhibit  is  thus  made  mani* 
fest  The  brief  of  testimony  filed  fadow,  on  the  motion  for  a  new 
trial,  is  not  a  part  of  the  record  which  the  Clerk  is  required  to 
send  up.  Hence,  as  we  held  in  IfiUedgeville,  when  this  brief 
appears  with  the  record,  that  fact  will  not  dispense  with  the  same 
evidence  being  embodied  in  the  bill.  See  O.  and  A.  Weiwore 
vs.  John  Chaversy  at  MiUedgeinUe^in  May^  1851.   Vol.  9,  Geo.  IL 

The  brief  being  sent  in  this  case  with  the  record,  serves  the 
pmposeof  identification,  and  no  more.  The  bill  of  exceptioail, 
on  dioie  vievra  and  facts,  we  hold  sufficient,  whilst  at  the  same 
timely  we  should  regret  to  see  it  grow  into  a  precedent.  The 
betlar  plan,  is  always  i»  insert  all  the  testimony  in  the  body  of 
the  bilL  These  remttcks  apjrfy  to  the  appointment  of  John  M. 
Giles,  receiver,  and  to  the  account  current  between  the  Bank  of 
Macon  and  the  Bank  of  Columbus ;  for  these  papers  were  re- 
ferred to  in  the  bill,  and  copies  appended  as  exhibits,  and  certi- 
fied to  in  the  same  way,  by  the  presiding  Judge. 

[5.]  It  is  claimed  that  the  bill  is  defective,  because  it  does  not 
contain  the  record  relied  upon  by  the  plaintiff  in  error,  to  support 
his  plea  in  bar,  which  was  overruled  by  the  presiding  Judge.  A 
statement  is  here  necessary,  to  make  this  groimd  of  protest  and 
our  decision  on  it,  at  all  intelligible.  Fortunate  will  he  be,  who 
understands  this  record,  with  all  the  light  that  I  can  shed  upon  it, 
forit  comes  to  us  beyond  measure  confused.  There  had  been  a 
decree  in  the  case,  in  favor  of  the  receiver  of  the  Bank  of  Macon, 
llie  assignee  of  the  Bank  of  Columbus  filed  a  bill  of  review,  to 
which  the  receiver  of  the  Bank  of  Macon  demurred.  The  presiding 
Judge  overruled  the  demuiier,  and  the  judgment  on  the  demurrer 
was  pleaded  in  bar  of  the  original  bill  filed  by  die  receiver  of  the 
of  Macon.  In  this  state  of  the  {deadings  and  rulings^ 
tlie  cause  was  called  /or  a  hearing,  in  Aprii^lBbl^  %iidL\>^» 
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fore  going  to  the  Jury,  counsel  for  plaintiff  in  error  objected  to  the 
complainant  below  going  on,  because,  in  the  judgment  award- 
ed on  his  demurrer  to  the  aforesaid  bill  of  review,  it  had  been 
determined  that  the  Superior  Court  had  no  jurisdiction  over  the 
Bank  of  Crflllnbus  in  the  County  of  Twiggs  ;  and  at  the  same 
time,  claimed  judgment  on  their  plea  in  bar,  that  the  complain- 
ant was  barred  from  proceeding,  by  reason  of  the  said  judgment 
on  the  demurrer,  it  being  still  of  record,  unreversed.  Upon  this 
objection  and  claim,  which  I  consider  no  more  nor  less,  than  a 
demand  of  judgment  on  the  sufficiency'  of  the  plea  in  bar,  thus 
filed  by  the  assignee  of  the  Bank  of  Columbus,  the  presiding 
Judge  held  that  the  matters  insisted  upon,  would  not  prevent  the 
hearing  of  the  cause,  and  disallowed  the  plea  in  bar.  To  this 
ruling,  the  receiver  of  the  Bank  of  Columbus  excepted.  Now 
the  protest  claims,  that  the  record  of  the  former  judgment,  relied 
upon  then  and  there,  in  support  of  the  plea  in  bar  is  not  em- 
bodied in  the  bill,  and  that  this  is  a  fatal  omission.  It  was  not 
necessary  to  embody  it  in  the  bill.  The  question  which  the 
Court  was  called  upon  tQ  decide,  was  the  sufficiency  of  the  plea 
in  bar  to  estop  the  plaintiflF  in  the  bill.  The  plea  sets  forth  the 
judgment  on  the  demurrer,  which  it  claims  as  a  decision  against 
the  complainant  below.  That  plea  was  before  the  Court  below. 
Upon  that  it  made  its  decision;  no  evidence  other  than  the  plea 
and  its  recitals,  was  offered  or  considered.  That  plea,  with  its 
fecitals,  is  a  part  of  the  record  in  the  case,  and  has  been  certified 
to  us,  and  for  tiiat  reason  it  was  not  necessary  to  insert  it,  or  the 
record  of  the  judgment  on  the  demurrer  in  the  bill. 

[6.]  Our  judgment  is,  that  the  2d  ground  of  protest  is  well 
taken,  and  must  be  sustained.  We  hold  thatH.  H.  Tarver  and 
others,  co-defendants  with  the  assignee  of  the  Bank  of  Colum- 
bus, to  the  bill  of  the  receiver  of  the  Bank  of  Macon,  ought  to 
have  been  made  parties  plaintiff  in  this  writ  of  error.  The  rule 
is,  that  all  persons  who  are  interested  in  the  judgment,  must  be 
made  parties,  and  they  must  be  made  parties  in  the  order  in 
which  lliey  stand  in  the  record.  Are  ihese  defendants  interested 
in  the  judgment  sought  to  be  reversed  i  The  Bank  of  Colnmbot 
being  a  creditor  of  the  Bank  ^  Maoon,  procured  from  tiiat  bank 
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a  transfer  of  certain  notes  in  settlement ;  among  them  were  notes 
made,  or  indorsed  by  these  defendants.  Suit  was  instituted  by 
the  Bank  of  Columbus  on  these  notes,  in  Twiggs  and  other 
Counties,  where  the  makers  and  indorsers  resided.  Pending 
that  suit,  the  receiver  of  the  Bank  of  Macon  filed "%  bill  against 
the  Bank  of  Columbus,  in  Twiggs  County,  to  set  aside  this  trans- 
fer; to  which  bill,  Tarver  and  the  other  makers  and  indorsers  of 
the  transferred  notes,  were  made  ^rties  defendant.  Injunction 
alone  was  asked  and  granted  against  them,  to  restrain  them 
from  pajdng  these  notes  to  the  Bank  of  Columbus,  or  any  body 
else.  No  prayer  of  any  kind  was  made  against  them — no  re- 
covery was  sought  of  them.  Upon  the  last  trial,  verdict  was 
rendered,  and  judgment  had,  in  favor  of  the  receiver  of  the 
Bank  of  Macon,  against  the  Bank  of  Columbus,  that  the  notes 
transferred  be  delivered  to  him,  and  that  the  Bank  pf  Colum- 
bus pajr  to  him  some  twenty  odd  thousand  dollars.  The  ob- 
ject of  thiis  writ  of  error  is  to  reverse  this  judgment. 

This  Court,  when  this  cause  was  tried  in  1848,  held  that 
these  persons  were  proper  parties  to  the  bill  filed  by  the  receiv- 
er of  the  Bank  of  Macon,  being,  as  we  then  thought,  and  now 
think,  interested  in  the  question,  who  was  the  rightful  owner  of 
their  notes ;  (4  Geo.  Rep,  671,)  because  they  might  have  de- 
fences against  them,  in  the  hands  of  one  of  these  litigants,  which 
woukl  not  be  good  against  them  in  the  hands  of  the  other.  The 
final  judgment  being  rendered  in  favor  of  the  receiver  of  the 
Bank  of  Macon,  and  that  bank  declared  the  owner  of  the  notes, 
we  cannot  say  that  they  are  not  interested  in  it.  For  example, 
diey  may  have  off-sets  which  will  be  good  against  the  Bank  of 
Macon,  and  not  good  against  the  Bank  of  Columbus.  They 
may  have  made  a  tender  which  is  pleadable  against  the  Bank  of 
Maccm,  and  not  pleadable  against  the  Bank  of  Columbus.  The 
record  discloses  that  they  were  heard  in  the  trial,  and  evi- 
dence was  introduced  in  their  behalf — which  we  hold  to  have 
been  proper,  so  far  as  to  enable  them  to  show  who  was  in  fact 
tbe  owner  of  their  notes,  aad  no  farther.  They  are,  or  may  be, 
in  affirming  this  judgment,  and  being  interested, 
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ought  to  have  been  made  parties,  in  order  that  they  might  have 
their  day  in  this  Court  to  be  heard, 

[7.3  The  question  remains,  Can  they  now  be  made  parties,  by 
an  amendmeiit  to  ft6  writ  ?  We  are  of  the  opinion  that  they 
can.  'The  ifiestion  depends  upon  a  construction  of  our  own 
SUtSteB.  By  the  Act  of  1847,  the  Legislature  declared  that  it 
i^uld  not  thereafter  be  necessary  to  make  securities  on  appeal  and 
upon  injunction  bonds  parties,  and  that  no  writ  of  error  should 
be  dismissed  or  delayed  in  its  hearing  and  decision,  when  the 
parties  to  the  writ  or  declaration  below  are  included  in  the  writ. 
Ads  o/'1847,  p.  81.  By  this  Act,  it  is  manifest,  that  the  Legis- 
lature intended  that  all  the  parties  to  the  writ  or  declaration  be- 
low, should  be  made  parties  to  the  writ  here.  Before  the  Act  of 
1847,  we  had  determined  that  securities  on  appeal  and  on  injunc- 
tion bonds,  were  necessary  parties  here.  By  the  Act  of  1850,  aU 
bills  qfexceptionsy  writs  of  error  and  citations^  are  amendable  withotU 
delay  or  costj  in  conformity  with  the  record  or  cause  below.  Ads  of 
1850,  j}-  14L  By  this  Act  any  thing  is  amendable.  There  is  but 
one  limitation  to  the  power  to  amend,  and  that  is  the  record.  We 
cannot  travel  out  of  that  to  amend,  but  all  defects  are  curable  by 
amendment,  when  the  amendment  to  be  made  is  suggested  by  the 
record.  {See  8  Ga.  Rep.  318j  319.)  It  is  said  that  the  Act  of 
1850  does  not  extend  to  parties,  but  relates  to  defects  in  a  writ 
well  brought  as  to  parties.  The  Legislature  have  made  no  such 
exception.  The  terms  of  the  law  are  general.  The  Legisla- 
ture intended,  no  doubt,  that  no  cause  should  go  from  this  Court 
for  defective  pleading.  They  have,  in  all  their  Acts  relative  to  this 
Court,  indicated  a  settled  purpose,  that  the  parties  should  be 
heard,  and  that  at  the  first  term.  We  have  no  right  to  say 
what  the  Legislature  has  not  said,  that  a  bill  of  exceptions,  de- 
fective as  to  parties,  may  not  be  amended.  If  amendable  at  all, 
it  is  amendable  by  the  Act  of  1850,  without  delay.  If  the  Act 
of  1850  did  not  so  declare,  we  would  have  no  power  to  delay  a 
cause  in  order  to  amend ;  for  the  Constitution  requires  that  all 
causes  brought  before  this  Court,  shall  be  tried  at  the  first  temiy 
unless  continued  for  Providential  cause.  It  is  useless  to  talk 
about  the  mockery  of  adding  parties  here,  on  motion,  widi- 
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oat  giving  them  notice  to  appear.  The  Legislature  directs 
us  to  amend  without  delay  or  emtj  and  requires  us  to  hear  all 
cases  at  the  Jirsi  term.  We  obey  the  laws— 4iet  &e  Legisla- 
ture look  to  consequences.  So  far  as  these  |inililini^  MMoned, 
they  have,  however,  very  little  cause  of  coiiq>l8ii(l.  kXlie  fkun- 
tiff  in  error .  now  before  the  Court,  could  have  used  mukt  ttMICli 
and  brought  them  here  as  parties  phdntifib,  widuml  tfisir  eaomak 
and  without  notice.  They  are  now  bring  made  parties  upon  mo- 
tion, in  a  condition  very  little  worse  Aan  they  would  have  been  in 
had  the  plaintiff  taken  that  course.  In  neither  case  has  the  law 
provided  for  notice  to  them,  and  in  both  cases  they  are  presumed 
to  know  what  are  the  public  laws ;  to  know  that  under  the  laws 
they  are  liable  thus  to  be  made  parties ;  and  in  both  cases  their 
rights  are  the  same ;  that  is,  they  can  assign  errors  with  the  pri- 
maiy  plaintiff,  and  co-operate  with  him  in  procuring  the  reversal 
of  the  judgment  below,  or  they  can  sever  and  be  heard  in  sup- 
port of  the  judgment    It  is  their  privilege  to  elect 


No.  2. — ^EIdwabd  Cabey,  assignee,  Ax;,  of  the  Bank  of  Columbus, 
plaintiff  in  error,  vs.  John  M.  Qiles,  receiver,  &c.  of  the 
Bank  of  Macon,  defendant. 

[1.]  In  a  suit  by  the  receiver  of  a  bonk  whose  charter  has  been  forfeited,  to 
lei  aside  an  assignment  of  effects  made  by  that  bank  for  fhiud,  it  is  not 
poHRile  to  make  it  a  party,  it  being  extinct. 

[2.]  Id  onBnary  cases,  the  effect  of  a  judgment  overruling  a  demurrer  to  a 
faill  of  revisw  in  Georgia,  is  to  throw  open  the  decree  reviewed  to  a  new 
hmring.  If,  however,  the  error  in  law  sought  to  be  reviewed*  goes  to  the  de- 
nial of  the  complainant's  right  to  maintain  the  original  bill,  then  the  judg- 
ment on  the  demurrer  is  conclusive  against  him,  and  nuiy  be  pleaded  in  bar, 
unless  reversed.  The  judgment  on  the  demurrer  to  the  bill  of  review,  filed 
fay  Carey,  assignee  of  the  Bank  of  ColunUnUf  in  this  case,  held  to  be  reverie 
cd  fagr  a  subsequent  judgment  of  the  Court  » 

TOL  X     2 
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[8.]  In  a  bill  filed  by  the  receiver  of  the  Bank  of  Macon,  to  set  aside  un  a^- 
eignment  of  certain  notes  to  the  Bank  of  Columbus :  Ildd,  that  pcrsoQ.4 
liable  upon  those  notes,  and  who  had  been  sued  thereon  by  the  as«ig:rieo, 
and  who  were  made  parties  defendants  to  the  bill,  have  an  interest 
in  the  question  of  title  to  their  notes,  and  upon-  the  trial  may  introduce 
•riilenoe,  gid  be  heard  as  to  that  question,  but  that  no  decree  can  be  ren- 
dvfid  for  or  against  them. 

[4.]  The  Cashier  of  a  bank  may  do,  independently  of  a  board  of  (lirectors,  what- 
ever properly  appertains  to  hie  office ;  and  one  of  the  acts  which  appertains 
to  his  office  is,  to  pay  the  debte  of  the  bank  by  a  transfer  of  negotiable  secu- 
rities. It  is  not  therefore  competent  to  show  that  such  a  transfer  is  void, 
by  proof  that  it  was  made  after  the  board  of  directors  had  resigned,  and 
when  the  prendency  of  the  bank  had  been  assumed  by  a  person  who  was 
neither  an  officer  nor  director:  Held,  further  that  such  a  transfer,  made 
under  such  efareumstances,  is  valid  in  law;  but  that  evidence  is  admissible 
under  the  allegations  of  firaua  in  the  bill,  to  prove  the  resignation  of  the  di- 
rectors, and  the  usiurping  of  the  presidency  by  such  person,  upon  the  issue 
of  fraud  infacty  or  not 

[5.]  An  assignment  made  by  an  insolvent  bank  to  pay  an  existing  debt  to  a 
creditor,  is  not  void  in  law  by  the  general  law,  or  under  the  Act  of  1818, 
because  the  amount  of  eflfocte  assigned  is  larger  than  would  be  reasonably 
sufficient  to  pay  the  debt ;  and  because  there  is  a  stipulation  that  the  ex- 
cess shall  be  returned  to  the  bank.  Such  a  transfer  held  to  be  valid  in  law, 
per  je.  The  excess  in  this  case,  held  not  to  be  even  a  badge  of  firaud  in 
£ust,  bnt  a  reasonable  allowance  to  cover  bad  debts  and  the  expenses  of 
coUeotion;  and  held,  further,  that  the  stipulation  that  the  excess  shall  be 
returned  upon  the  face  of  this  aissignment  to  the  bank,  does  not  create  such 
a  trust  as  is  condemned  by  the  Act  of  1818. 

[6.]  Held,  also,  that  it  is  competent  to  attack  such  an  assignment  upon  the 
ground  of  fraud  in/did^  Aod  that  any  fact  or  circumstance  within  the  alle- 
gations in  the  complainant's  faQl  may  be  proven,  which  will  go  to  show  that 
the  bank  intended  to  perpetrate  a  fraud,  in  making  the  assignment 

In  Equity,  in  Twiggs  Superior  Court  Tried  before  Judge 
Hansell,  April  Term,  1851. 

In  1837,  Chaxles  IL  Rice,  who  had  been  appointed  reoeiTer 
of  the  Bank  of  Macon,  filed  a  bill  against  the  Bank  of  Colum- 
bus, Hartweb  H.  Tarver  and  others,  alleging  the  insolvency  of 
tlie  Baidc  of  Ifacon,  and  the  appointment  of  the  receiver; 
that  in  1832  said  Bank  stopped  payment,  being  indebted 
at  the  lime  to  the  Bank  of  Columbus  a  large  sum  of  mon^ ; 
ihat  to  aeesre  the  payment  of  this  debt,  said  Bank  of  Macon 
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transferred  to  the  Bank  of  Columbus  a  large  number  of  notes, 
made  by  solvent  persons,  (Harhvell  H.  Tarver  and  others,  living 
in  the  counties  of  Jones,  Houston  and  Twiggs,)  amounting  to 
the  sum  of  $20,909  46cts.  being  much  more  than  sufficient  to 
satisfy  the  said  debt ;  that  said  Bank  of  Columbus  had  odlteled 
and  was  then  prosecuting  by  suit  the  collection  of  these  notes ; 
that  the  Bank  of  Columbus  had  agreed  at  the  time  of  the  trans- 
fer, to  refund  to  the  Bank  of  Macon  any  surplus  of  said  notes 
after  paying  the  said  Bank  of  Colunibus  ;  that  said  transfer  was 
made  for  the  purpose  of  giving  the  Bank  of  Columbus  a  fraud* 
ulent  preference  over  the  other  creditors  of  the  Baiik  of  Macon. 
The  prayer  was  for  an  injunction  to  restrain  the  Bank  of  Colum- 
bus from  collecting  these  notes,  and  fat  an  account  of  the 
amount  previously  collected. 

Charles  D.  3tuart,  as  President  of  the  Bank  of  Columbus, 
answered  the  bill,  stating,  among  other  things,  that  the  Bank  of 
Macon  was  indebted  to  the  Bank  of  Columbus  the  sum  of  $17,- 
866  28cts.  upon  a  certificate  of  that  amount  deposited  in  specie 
in  said  Bank ;  that  one  N.  Barker,  Cashier  of  the  Branch  Bank  of 
the  State,  and  the  Agent  of  the  Bank  of  Columbus,  having  de- 
manded the  specie,  and  the  same  not  being  paid,  he  notified  the 
Bank  of  Columbus ;  that  said  Bank  of  Macon  delivered  to 
Barker  checks  on  New  York  for  an  amount  due  die  Bank  of  the 
State,  and  at  the  same  time,  to-wit,  19di  July,  1832,  delivered 
over  these  promissory  notes — the  same  not  being  due — ^for  the 
better  securing  the  amount  due  to  the  Bank  of  the  State ;  that 
on  the  30th  day  of  July,  1832,  Seaborn  Jones,  the  then  Presi- 
dent of  the  Bank  of  Columbus,  received  from  L.  Atkinscm,  the 
Cashier  of  the  Bank  of  Macon,  an  order  on  said  Barker  for  said 
notes — the  same  being  still  not  due — "^bich  order  was  accepted 
by  aaid  Barker,  a  copy  of  which  was  attached  to  the  answer ; 
that  t&e  Bank  of  Macon  did  not  refuse  to  i«deem  its  bills  until 
the  30th  day  of  July ;  that  said  Jones  did  agree,  at  the  time  of 
receiving  said  notes,  after  paying  the  amount  due  the  -Bank  of 
Cohunbus,  and  the  expenses  of  collecting,  if  any  surplus  re- 
BMoned,  to  pay  the  same  to  the  Bank  of  Bfacoo ;  but  &e  re- 
apMdent  denied  that  any  such  surplus  would 
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The  answer  also  submitted  the  question  of  jurisdiction. 

At  April  Term,  1846,  there  was  a  verdict  and  decree  in  this 
case,  ''that  the  transfer  of  notes  by  the  Bank  of  Macon  to  the 
Bank  of  Columbus,  is  in  fraud  of  the  rights  of  other  creditors 
of  tlie  Bank  of  Macon."  The  decree  farther  provided  that  Ed- 
ward Carey,  assignee  of  the  Bank  of  Columbus,  (who  had  been 
made  a  party,)  should  deliver  over  the  notes  to  the  receiver ; 
and  that  said  asdgnee  be  perpetually  enjoined,  and  that  the  mak- 
ers of  the  notes  be  allowed  to  pay  the  same  in  the  bills  of  the 
Bank  of  Macon ;  and  that  the  Bank  of  Columbus  pay  over  the 
sum  ol  181,027  8Sets.  being  the  amount  collected  by  them, 
with  intereit  tlMeoa. 

In  Apfily  IA469  Edward  Carey,  the  assignee,  filed  a  bill  of 
review,  to  review  and  reverse  the  decree  rendered  ^i  above  for 
error  apparent  upon  the  face  thereof —    ' 

1st  Because  of  want  of  jurisdiction  of  the  Court  in  Twiggs 
County,  to  entertain  said  suit  and  make  said  decree. 

2d.  In  allowing  the  makers  of  the  said  notes  to  pay  off  the 
same  in  bills  which  were  utterly  valueless,  instead  of  good  money, 
which  would  be  available  in  the  hands  of  the  receiver,  to  pay 
off  die  creditors  of  the  said  bank,  and  was,  in  fact,  a  decree  in 
fieivor  of  the  debtors  of  the  Bank  of  Macon  against  its  creditors. 

3d.  bi  decreeing  in  fitvor  of  the  makers  of  said  notes,  there 
being  no  allegation,  ^l^fAg^  or  prayer  in  said  bill  in  favor  of 
said  parties,  nor  any  i^pearance  or  defence  by  them,  or  either 
of  them. 

The  prayer  of  the  bill  was  tox  a  review  and  reversal  of  the 
former  deoree,  and  for  general  relief. 

To  this  bill  of  review,  a  demurrer  was  filed  on  several  grounds  • 
on  the  hearing  of  which  demurrer,  at  October  Tenn,  1846,.  tiie 
following  judgment  was  rendered  by  the  Court : 

'*  It  is  ordered,  i<|||iflriiii1  and  adjudged  by  the  Court,  th^., 
the  above  demurrer  be  overruled,  and  the  decree  in'^e  original 
bill  set  aside,  on  die  MBowing  grounds : 

Ist  Because  it  is  af^mrent  from  the  bill  of  Charles  H. 
receiver,  and  from  the  answer  of  the  President  of  the 
IHhunbQS,  Ifel*  die  Baidc  of  Columbus  vras,  at  die 
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the  instituting  said  bill,  situate  and  located  in  the  County  of 
Muscogee,  in  this  State  ;  and  the  President  of  the  Bank  of  Co- 
lumbus, having  in  and  by  his  answer,  submitted  the  question  of 
jurisdiction  to  the  Court  of  Equity  of  Twiggs  County,  this 
Court  is  of  the  opinion  that  the  bill  of  Rice,  the  receiver,  was 
and  is  an  original  bil),  relating  to  matters  not  before  in  litigation 
m  the  Court,  by  the  same  persons,  standing  in  the  same  inters 
ests.  And  therefore,  this  Court  is  of  opinion  that  tlie  Court  of 
Equity  of  Twiggs  County  did  not  have  jurisdiction  in  said  case, 
so  far  as  to  decree  separate  and  substantial  relief  against  the 
Bank  of  Columbus.  This  Court  being  of  opinion  that  the  Su- 
perior  Court  of  the  County  of  Muscogee  has  the  only  rightful 
jurisdiction,  so  far  as  the  relief  sought  by  the  recdfer  against  the 
Bank  of  Columbus  is  concerned  ;  and  this  Court  cBtclaims  juris- 
diction, solar  as  to  pass  any  judgment  or  decree  pertaining  to 
the notesmentioned  as  having  been  sued  in  Jones  and  Houston 
Superior  Courts. 

2d.  Because  it  is  apparent  from  the  bill,  answer  and  decree, 
when  taken  together,  that  there  is  error  apparent  in  said  decree, 
in  allowing  the  parties  in  Jones,  Houston  and  Twiggs  Counties, 
to  pay  off  said  notes,  in  notes  of  the  Bank  of  Macon,  when  the 
parties  to  said  notes  were  in  default,  had  never  answered,  but 
allowed  the  bill  to  be  taken,  pro  am/moj  against  them ;  it  ap- 
pearing from  the  original  bill,  and  admitted  by  the  answer,  that 
the  Bank  of  Macon  had  long  since  suspended,  never  had  resum- 
ed payment,  and  vras  and  is  insolvent,  and  there  being  no  alle- 
gation, charge  or  statement,  or  prayer  in  the  original  bill,  or 
admission  in  the  answer  of  the  Bank  of  Columbus,  that  said 
parties  were  creditors  of  the  Bank  of  Macon.  This  Court  is  of 
Ofnnion  that  the  original  bill,  answer  and  replication  made  no 
such  issue,  and  the  Jury  founded  this  part  of  the  decree  upon 
no  issue  presented,  and  tliat  it  is  error  ap|||drent,  and  therefore 
the  bill  of  ftview  is  retained." 

To  this  decision,  Charles  H.  Rice,  receiver,   excepted,  and 
*  sued  out  a  writ  of  error,  which  writ  was  dismissed  in  the  Su- 
pveme  Court  without  a  hearing,  for  the  vnmt  of  proper  parties, 
md  Ike  judgment  below  was  affirmed.     (See  2  KeUy^  408«) 
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The  receiver  of  the  Bank  of  Macon  then  filed  also  a  bill  of 
review,  to  which  the  Bank  of  Columbus  pleaded  in  bar  the  judg- 
ment rendered  on  the  demurrer  to  the  bill  of  review  by  the  Bank 
of  Columbus,  which  plea  was  sustained  by  the  presiding  Judge. 

By  an  amendment  to  the  original  bill,  filed  Sept.  5;  1848,  Rice, 
the  receiver,  charged  that  several  of  the  makers  of  the  notes 
had,  previous  to  the  assignment,  tendered  payment  thereof,  in 
bills  of  the  Bank  of  Macon,  and  the  Cashier,  -Atkinson,  had 
promised  to  accept  the  same,  of  which  fact  the  President  of  the 
Bank  of  Columbus  had  notice ;  that  said  President  demancled 
payment,  and  threatened  said  Atkinson  with  prosecution,  or  oth- 
er harsh  or  violent  treatment,  unless  he  made  the  transfer ;  that 
the  transfer  was  without  consideration,  or  for  a  fraudulent 
consideration,  the  said  specie  certificate  being  false — ^no  specie 
whatever  having  been  deposited — the  same  having  been  given 
for  bills  of  the  Bank  of  Macon,  transferred  fraudulently  to  the 
said  Bank  of  Columbus. 

At  the  April  Term,  1849,  the  Bank  of  Columbus  moved  to 
dismiss  the  bill,  upon  several  grounds ;  among  others,  the  want  of 
jurisdiction  over  the  Bank  of  Columbus  in  the  County  of  Twiggs, 
upon  the  hearing  of  which  motion.  Judge  Scarborough  passed 
the  following  order :  ^^  On  hearing  argument  on  the  above  mo- 
tion, it  is  ordered  that  the  said  bill  be  dismissed,  so  far  as  the  Jones 
and  Houston  defendants' are  concerned,  and  that  the  bill  be  retam" 
ed  as  to  the  parties  m  Hmggs  County. ^^ 

To  the  judgment  thus  rendered  against  the  Bank  of  Macon, 
as  to  jurisdiction  in  Twiggs  County,  over  the  Jones  and  Hous- 
ton defendants,  the  receiver  of  the  Bank  of  Macon  excepted,  and 
it  was  reversed  by  the  Supreme  Court 

To  the  amended  bill,  Edward  Carey,  assignee,  answered,  stat- 
ing that,  when  the  transfer  of  notes  to  Barker  was  made,  the  bank 
had  not  suspended ;  that  the  specie  certificate  was  banajfide ;  that 
the  Bank  of  Columbus,  having  bills  of  the  Btto^  of  Macon 
to  the  amount  of  $18,000,  demanded  eliecks  on  the  North  there- 
for;  that  these  were  refused,  and  specie  tmdered;  wherei^oii* 
a  certificate  of  deposite  of  that  amou&t  of  specie  was  receivwl 
therefor.    The  answer  denied  all  direalswMl  abusiye  ^^ng%%g%^ 
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and  denied  that  die  parties  had  tendered  payment  before  that 
time,  the  notes  not  being  due ;  but  defendant  had  heard  and  be- 
lieved, that  the  bills  of  the  Bank  of  Macon  were  bought  up  at  a 
great  discount  after  the  failure  of  the  bank. 

The  other  parties  (co-defendants)  also  filed  answers  to  the 
amended  bill. 

Charles  H.  Rice  having  died  pending  the  litigation,  John  M. 
Giles  was  appointed  receiver  in  his  stead. 

At  the  April  Term,  1851,  of  the  Superior  Court  of  Twiggs 
County,  the  cause  came  on  to  be  heard.  When  counsel  for  Ca- 
rey, assignee,  objected  to  the  farther  progress  of  said  cause,  as 
against  him,  on  the  ground  that  l)y  the  judgment  of  said  Court, 
still  remaining  of  record  unreversed,  to-wit,  at  October  Term, 
1846,  it  was  determined  that  the  Superior  Court  of  Twiggs 
County  had  not  jurisdiction  of  said  cause,  &c.  which  matters 
were  as  weU  insisted  on  by  motion  as  by  a  plea  previously  filed, 
in  bar  of  the  farther  progress  of  said  cause  against  the  said  as- 
signee. 

The  Court  overruled  the  motion  and  plea,  and  this  decision 
was  excepted  to  by  counsel  for  Carey,  assignee. 

Counsel  for  complainant  offered  to  prove  by  parol,  that  ^  pre- 
vious to  the  fisdlure  of  the  Bank  of  Macon,  Robert  W.  Foot, 
President,  resigned  his  office,  and  also  his  directorship ;  a  ma- 
jority of  the  Sectors  also  resigned.  About  the  same  time, 
Thomas  M.  Ellis,  one  of  the  directors,  assumed  the  Presidency ;" 
to  which  said  proof  of  the  resignaticm  of  the  President,  and  a 
majority  of  the  board,  counsel  for  Carey  objected :  1st.  Because 
better  evidence  of  this  fact  existed,  to-wit,  the  book  of  minutes. 
2d.  Because  it  was  irrelevant.  The  objection  was  overruled  by 
the  Court,  and  to  this  decision  exceptions  were  filed. 

Coimsel  for  the  makers  of  the  notes  offered  evidence  as  to 
the  time  when  the  notes  fell  due,  and  also  as  to  a  tender  of  Ma- 
con bank  hjl^  before  the  tr^tnsfer.  Counsel  for  Carey,  assignee, 
objeeted  tO'  this  evideiifi%  w  the  ground  that  there  was  no  issue 
>  between  the  coinplapajgk  wA  the  said  defendants,  nor  any  relief 
piayed  against  them.  The  objection  was  overruled  by  the  Court, 
lad  to  this  deeiaion  ogrotptions  were  filed. 
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The  following  points  were  announced  by  the  counsel  for  the 
assignee,  as  the  grounds  on  which  they  would  rely. 

1 .  There  could  be  no  decree  for  the  complainant,  for  the  rea- 
son that  the  Bank  of  Macon  was  a  necessary  party  to  the  cause, 
and  was  not  made  a  party. 

2.  That  the  charges  and  allegations  of  complainant's  bill  in 
relation  to  the  excess  of  the  notes  transferred  to  the  Bank  of 
Columbus,  beyond  the  amount  intended  to  be  secured,  do  not 
amount  to  a  charge  of  fraud,  and  therefore  no  decree  could  be 
rendered  on  that  ground. 

3.  That  the  want  of  authority  in  Atkinson,  was  no  reason  to 
set  aside  the  transfer,  and  if  it  was,  there  was  no  notice  of  said 
\¥ant  of  authority  to  the  Bank  of  Columbus,  and  no  allegation 
of  that  fact. 

4.  That  the  preference  given  to  the  Bank  of  Columbus  over 
the  other  creditors  of  the  Bank  of  Macon,  was  legal,  and  not 
being  charged  in  complainant's  bill  to  be  fraudulent,  no  evi- 
dence  could  be  offered  to  that  point,  and  no  decree  rendered  on 
that  ground. 

5.  The  notes  being  transferred  as  collateral  security  for  the 
payment  of  a  bona  fide  pre-existing  debt,  the  transferree  was 
bound  by  law  to  appropriate  only  so  much  as  was  necessary  to 
pay  the  debt  and  expenses,  and  return  the  surplus  to  the  owner, 
and  there  being  a  suiplus  was  no  evidence  of  fraud. 

Counsel  also  requested  the  Court  to  charge — 

1.  That  the  amount  of  the  notes  transferred  by  the  Cashier 
of  the  Bank  of  Macon  to  the  Bank  of  Columbus,  exceeding 
the  amount  of  the  debt  it  was  intended  to  secure,  does  not  of  it- 
self render  the  transfer  fraudulent ;  neither  does  the  stipulation  to 
return  the  surplus  after  the  payment  of  the  debt  and  expenses. 

2.  That  the  charge  in  the  bill,  that  the  preference  given  to  the 
Bank  of  Coliunbus  was  fraudulent,  is  not  sufficient,  without  stat- 
ing the  facts  which  constitute  the  fraud. 

The  Court  overruled  the  positions  taken,  and  refused  to  charge 
as  requested ;  to  all  of  which  exceptions  were  filed. 

The  Court  charged  as  follows :  "  If,  at  the  time  of  tlie  trana- 
fer,  the  Bank  of  Macon  was  insolvent,  and  the  Bank  of  Macon 
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transferred  to  the  Bank  of  Columbus,  in  payment  of  its'  indebted- 
ness, a  larger  amount  than  was  reasonably  sufficient  for  that  pur- 
pose, (of  which  the  Jury  is  to  judge,)  and  agreed  to  return  to 
the  Bank  of  Macon  any  surplus  which  remained  after  payment 
of  its  indebtedness  to  the  Bank  of  Columbus,  then  the  transfer 
was  fraudulent,  and  the  Jury  must  so  decree ;"  to  which  charge 
as  given,  exceptions  were  also  filed. 

On  the  several  exceptions  hereinbefore  stated,  error  was  as- 
signed by  the  assignee  of  the  Bank  of  Columbus. 

Issue  was  joined  upon  the  error  assigned  under  protestation, 
and  a  motion  made  to  dismiss  the  writ  of  error  on  the  following 
grounds : 

I.  Because  a  brief  of  the  oral  and  copy  of  the  written  evi- 
dence given  in  the  Court  below,  is  not  embodied  in  the  bill  of  ex- 
ceptions, to-wit:  1st.  The  questions  propounded  to  the  wntness, 
Jones,  who  answered  by  interrogatories. 

2d.  The  appointment  of  John  M.  Giles  as  receiver  of  the  as- 
sets of  the  Bank  of  Macon. 

3d.  The  account  current  between  the  Bank  of  Macon  and  the 
Bank  of  Columbus. 

4th.  The  schedule  of  notes  transferred,  ahd  the  receipt  of 
Seaborn  Jones,  President  of  the  Bank  of  Columbus,  thereon. 

5th.  The  record  relied  on  in  support  of  the  plea  of  the  plain- 
tiff in  error. 

n.  None  of  the  co-defendants  of  the  said  Carey,  assignee, 
were  made  plaintiffs  in  error  with  the  said  Carey,  in  the  writ  of 
error  sued  out,  or  in  the  assignment  of  errors.'*' 

W.  PoE  and  A.  H.  Cuappell,  for  plaintiff  in  error, 
S.  T.  Bailey  and  McDonald,  for  defendant  in  error. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  assignments  of  error  in  this  case  are  numerous.  I  shall 
treat  them  without  a  very  strict  regard  to  the  specifications,   or 

^  ^r  decinon  of  this  motion,  see  ante,  p.  1.    Ref. 
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the  order  in  which  they  stand  in  the  pleadings.  And  first,  it  is 
assigned  for  error,  that  die  presiding  Judge  held  it  unnecessary 
to  make  the  Bank  of  Macon  a  party.  The  Bank  of  Macon  hav- 
ing forfeited  its  charter,  a  receiver  was  appointed,  who  filed  a 
bill  to  set  aside  a  transfer  of  certain  effects,  which  that  Bank  had 
executed  to  the  plaintiff  in  error,  the  Bank  of  Columbus,  in  set- 
tlement of  a  debt  claimed  to  be  due  to  the  latter  institution,  al- 
leging it  to  be  fraudulent  The  plaintiff  in  error  argues,  that 
the  receiver  represents  the  creditors,  and  not  the  bank,  and  inas- 
much as  the  bill  chaises  a  fraud  on  the  bank,  it  ought  to  be 
made  a  party,  and  be  heard  in  its  own  defence.  The  error  in  this 
reasoning  consists  in  the  assumption,  that  the  Bank  of  Macon 
is  an  entity  at  all.  The  being  of  a  corporation  is  capable  of 
annihilation.  When  the  charter  of  the  Bank  of  Macon  was  for- 
feited, and  the  forfeiture  declared,  it  became  exnnct.  When  the 
receiver  was  appointed,  he  became  the  sole  representative 
of  the  parties— creditors  and  stockholders — interested  in  the  ef- 
fects of  the  bank.  He  is  entitled  to  their  possession  ;  he  can 
institute  suit,  and  is  liable  to  be  sued;  and  he  is,  by  law,  author- 
ized to  receive  and  disburse  the  funds  of  the  bank.  The  bank 
has  no  other  expohent  Its  existence  is  merged  in  that  of  the 
receiver.  It  is  impossible,  therefore,  to  make  it  a  party ;  and 
the  ruling  of  the  Court  was  right.  See  ^ngel  8f  Ames,  on  Cor- 
jiaratianSf  660,  '1.  Hotthkissj  362  to  365. 

A  jdecree  was  rendered  in  favor  of  the  complainants  in  this 
^bill,  (that  the  transfer  be  set  aside,  the  notes  be  delivered  to  the 
receiver  of  the  Bank  of  MaamydLiid  ih^.t  B,  considerable  sum  of 
money  be  paid  by  the  Bank  of  Columbus  to  the  Bank  of  Ma- 
•eon.  Upon  this«decree  the  assignee  of  the  Bank  of  Columbus 
filed  a  bill  of  review  for  errors  in  law,  apparent  upon  its  face. 
This  bill  set  forth  distinctly  the  grounds  of  error  complained  of, 
and  among  other  things,  sought  to  reverse  the  decree,  upon  the 
ground  that  the  Superior  Court  in  Twiggs  County,  where  the 
original  bill  was  brought,  had  no  jurisdiction  tliere  over  the  Bank 
of  Columbus,  a  corporation  lo<!ated  in  the  County  of  Muscc^ee. 
To  this  bill  Of  review,  the  defendant,  to-wit :  the  receiver  of  tfo 
Bank  of  Macon,   demurred.     After  argument,  4he  presidnig 


HAWKINSVILLE,  JUNE  TERM,   1861.  19 

Carey  vt.  Oilea. 

Judge  overruled  the  demurrer,  and  sustained  the  bill  of  review 
upon  several  grounds ;  among  others,  upon  the  ground  that  the 
Superior  Court  had  no  jurisdiction  in  the  County  of  Twiggs  over 
the  Bank  of  Columbus.  Exception  was  taken  to  this  decision, 
and  this  Court,  being  constrained  to  dismiss  the  writ  of  error, 
thereby  affirmed  it.  See  2  Kelh/j  408.  Whereupon  the  receiv- 
er of  the  Bank  of  Macon  filed  a  bill  to  review  the  judgment  on 
the  demurrer  to  the  previous  bill  of  review,  filed  by  the 
assignee  of  the  Bank  of  Columbus.  To  this  latter  bill  of  review, 
the  judgment  on  the  demurrer  to  the  previous  bill  of  review,  was 
pleaded  in  bar,  and  the  plea  sustained  by  the  Court.  Subsequent- 
ly to  all  this,  the  original  bill  being  called  for  trial  in  April,  1848, 
the  defendant,  to-wit :  the  assignee  of  the  Bank  of  Columbus, 
moved  to  dismiss  it  on  several  grounds,  and  among  others,  upon 
the  ground  that  the  Superior  Court  had  no  jurisdiction  in  the 
County  of  Twiggs  over  the  Bank  of  Columbus,  located  in  the 
County  of  Muscogee,  and  over  other  defendants  to  the  bill,  resi- 
dent, respectively,  in  the  Counties  of  Houston  and  Jones.  Upon 
this  motion,  the  Court  ruled  that  the  &tU  &t  dismissed  us  iothe  de- 
fendanis  in  Houston  and  Jones  CountieSy  and  retained  as  to  the  par'- 
ties  in  Twiggs. 

The  decision  of  the  Court,  dismissing  the  bill  as  to  the  Jones 
and  Houston  County  defendants,  was  brought  before  this  Court, 
and  reversed,  we  holding  that  the  Superior  Court  had  jurisdiction 
over  them  in  the  Count}'  of  Twiggs.  This  history  of  the  case 
is  indispensable,  to  render  at  all  intelligible,  the  next  assignment. 
Such,  then,  bdng  the  state  of  the  record,  and  such  the  various 
judgments  in  the  case,  it  came  on  again  to  be  heard  on  the  orig- 
inal bill,  answers,  &c.  at  the  April  Term  of  the  Superior  Court 
of  Twiggs  County,  1851.  The  defendant,  the  assignee  of  the 
Bank  of  Columbus,  had  pleaded  in  bar  of  the  bill  the  judgment 
of  the  Court  on  the  demurrer  to  his  bill  of  review.  The  cause 
being  called  before  going  to  the  Jury,  the  defendant  below,  to- 
wit  :  the  assignee  of  the  Bank  of  Columbusy  moved  the  judg- 
ment of  the  Court,  that  the  complainant  could  not  proceed,  or 
ha^e  a  decree  in  his  favor,  upon  the  ground  taken  in  the  plea ; 
.ipl  is  to  say,. because,  by  a  judgment  of  the  Court  remaining 
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of  record  and  unreversed,  it  had  been  determined  that  the  Su- 
perior Court  in  Twiggs  County  had  no  jurisdiction  over  tlie  Bank 
of  Columbus,  located  in  the  County  of  Muscogee.  In  other 
words,  the  judgment  of  the  Court  was  then  asked,  upon  the 
suflSciency  of  the  plea«in  bar,  filed  by  the  defendant,  founded 
on  the  judgment  on  the  demurrer  to  the  bill  of  review,  filed  by 
the  assignee  of  the  Bank  of  Columbus.  The  presiding  Judge 
decided  against  the  motion — ruling  that  there  was  nothing  in  the 
plea  to  prevent  the  complainant  from  proceeding ;  that  is,  he  held, 
that  the  judgment  of  the  Court,  on  the  demurrer  to  the  bill  of  re- 
view, filed  by  the  assignee  of  the  Bank  of  Columbus,  did  not 
bar  the  complainant  in  the  original  bill.  To  this  decision,  the 
assignee  of  the  Bank  of  Columbus  has  excepted.  And  now, 
upon  this  exception,  obviously,  two  points  are  made. 

1.  What  is  the  effect  of  the  judgment  on  the  demurrer? 

2.  Has  that  judgment  been  reversed  ? 

[2.]  Isolating  the  judgment  on  the  demurrer  for  the  present,  from 
all  connection  with  subsequent  action  in  the  cause,  let  us  in- 
quire what  it  was  and  what  was  its  effects  A  decree  has  been 
rendered  by  the  bill  filed  by  the  receiver  of  the  Bank  of  Macon 
against  the  Bank  of  Columbus.  The  defendant,  the  assignee 
of  the  Bank  of  Columbus — that  institution  having,  after  the  filing 
of  the  bill  gone  into  assignment — ^brings  a  bill  to  review  that  de- 
cree, upon  the  ground  of  error  apparent  on  the  record,  that  the 
Court  which  rendered  it  had  no  jurisdiction  over  the  Bank  of 
Columbus ;  it  appearing  also  from  the  record,  that  that  Bank 
was  a  non-resident  of  the  County  of  Twiggs,  where  the  suit  was 
originally  brought,  and  did  in  fact,  reside  in  another  County,  to 
wit :  the  County  of  Muscogee. 

This  bill  of  review  is  met  by  a  demurrer,  which,  admitting 
these  facts  to  be  true,  denies  that  there  is  any  error  in  the  de- 
cree, upon  the  ground  of  a  want  of  jurisdiction  in  the  Court 
which  rendered  it,  over  the  Bank  of  Columbus. 

Thus  by  the  bill  and  the  demurrer,  the  question  of  juris- 
diction  is  made. 

The  issue  is  this :  Has  the  Court  jurisdiction  in  the  County  of 
Twiggs,  over  the  Bank  of  Columbas?     The  presiding  Judge 
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determined  against  the  demurrer.  Had  he  done  no  more  than 
to  grant  an  order  that  the  demurrer  be  overruled  generally,  this 
order  would  have  been  a  judgment  in  favor  of  the  ground  of  er- 
ror taken  in  die  bill  of  review,  to  wit:  the  want  of  jurisdiction. 
U  vxndd  have  been  a  judgment  against  the  jurisdiction. 

The  Chancellor,  however,  was  not  content  with  such  a  general 
judgment,  but  decreed  specifically,  that  the  demurrer  be  over- 
ruled ;  because  the  Court  which  rendered  the  decree,  upon  the 
facts  developed  in  the  record  and  the  decree,  had  no  jurisdiction 
in  the  County  of  Twiggs  over  the  Bank  of  Columbus. 

Other  special  grounds  were  taken  by  him  in  his  decree,  with 
which  we  have  now  nothing  to  do  ;  the  plaintiff  in  error  before  this 
Court,  relying  upon  so  much  of  it  as  relates  to  jurisdiction. 
Such,  then,  was  the  judgment  on  the  demurrer  to  the  bill  of  re- 
view. We  do  not  question  at  all,  the  power  of  the  Chancellor 
to  render  this  judgment,  and  in  the  form  in  which  it  was  render- 
ed. It  was  his  duty  to  declare  the  law  as  to  jurisdiction,  upon 
the  conceded  facts  before  him.  The  question  was  one  for  him 
alone,  with  which  a  Jury  could  have  nothing  to  do.  There 
were  no  facts  to  be  then  found,  for  they  were  established  by  the 
allegations  in  the  bill,  the  record  and  decree  reviewed,  and  the 
demurrer  to  the  bill. 

The  defence  to  this  bill  of  review,  was  according  to  the  es- 
tablished practice  of  Courts  of  Chancery ;  and  that  is,  where 
the  bill  sets  out  fully  the  decree,  to  demur  to  it,  and  if  it  does  not, 
then  to  plead  the  decree,  and  demur  to  opening  the  enrollment. 
Story's  Eq.  PL  643,  644.  Mitf.  Eq.  PL  by  Jeremy,  203.  2 
yMc.  534.  Cof^s  Eq.  PL  215.  1  Bam.  392.  3  Ibid,  273. 
2  Ball  fy  BeaU.  146.  3  Paige,  368. 

Decrees  in  our  practice,  are  not  enrolled  as  in  England,  but 
are  recorded,  and  are  deemed  to  be  enrolled  as  of  the  time  at 
which  they  are  passed.  Hence,  a  bill  of  review  with  us,  lies 
tor  errors  in  law  apparent  in  the  decree,  although  not  enrolled. 
In  England,  it  is  considered  as  interlocutory  until  it  is  enrolled, 
and  a  bill  of  review  does  not  lie  there  until  after  enrollment 
Shry^sEq.  PL  448,  449.     Cooper's  Eq.  PL  88,  89.     Mil  Eq. 
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PL  by  Jeremy y  90, 83.     5  Mason^s  R.  303,  310.    2  Stoid/I  70. 
13  Peters^  6, 13. 

What  was  the  effect  of  this  judgment?  In  ordinary  cases,  a 
judgment  against  a  demurrer  to  a  bill  of  review  in  this  State, 
where  the  Jury  are  associate  Chancellors  with  the  Judge,  has 
the  effect  of  throwing  open  the  original  decree  and  reinstating 
the  cause  for  a  hearing.  Certainly  this  is  the  effect  in  all  cases 
where  the  error  corrected  does  not  goto  the  complainant's  right 
to  maintain  his  bill.  In  England,  the  Chancellor  would  doubt- 
less, where  the  error  in  law  went  to  a  denial  of  such  right,  pro- 
reed  to  reform  the  decree  at  once. 

In  such  cases  in  Greorgia,  the  Judge  will  give  judgment  on  the 
matter  of  law,  as  Judge  Scarborough  did  in  this  case,  and  leave 
it  to  be  pleaded  as  it  was  in  this  case,  in  bar  of  the  plaintiff's  right 
to  proceed  on  the  original  bill.  A  bill  of  review  works  very 
much  the  same  effect  as  a  writ  of  error.  It  is  in  the  nature  of  a 
writ  of  error,  and  its  object  Ls  to  procure  an  examination  and 
alteration  or  reversal  of  a  decree  made  upon  a  former  bill.  Sto- 
ry's Eq.  PL  §403.  Now,  when  a  writ  of  error  reverses  a  judg- 
ment upon  a  question  of  law  vital  to  the  plaintiff's  case,  as  for 
example,  upon  the  ground  of  a  want  of  jurisdiction  in  the  Court 
which  rendered  it,  such  reversal  is  conclusive  of  the  case.  It  is 
no  more  open  to  a  hearing.  The  judgment  of  reversal  sent  back, 
is  a  bar  to  all  farther  action  in  that  Court.  So  in  a  bill  of  re- 
view. If  the  bill  is  sustained,  as  this  was,  upon  the  ground  that  the 
Court  which  rendered  the  decree  had  no  jurisdiction  of 
the  case,  by  reason  of  the  non-residence  of  the  defendant, 
that  judgment  must  be  conclusive  of  the  cause.  It  depends 
upon  no  facts  to  be  found  by  a  Jury.  If  not  reversed,  it  is 
forever  a  bar,  and  it  is  available  to  the  party  in  whose  fa- 
vor it  is  rendered,  by  plea.  The  bill  in  this  case,  is  strictly  and 
technically  a  bill  of  review,  as  distinguished  from  a  bill  in  the  nature 
of  a  bill  of  review.  The  distinctions  in  England  between  these 
are,  that  the  latter  is  founded  on  a  decree  not  enrolled,  the  for- 
mer on  the  enrolled  decree.  The  former  is  filed  without  leave, 
and  the  latter  only  upon  leave  of  the  Court  had.  The  fom^ 
prays  for  a  review  and  reversal  of  the  decr(fee,  and  the  latter  fiwr  a 
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re-hearing.  As  I  stated  before,  in  tliis  country,  all  final  decrees 
are  deemed  as  enrolled  as  of  tlie  time  when  passed,  although  not 
in  fact  enrolled.  This  bill  was,  therefore,  on  an  enrolled  de- 
cree ;  it  charged  errors  in  law  in  the  decree,  and  it  prayed  that 
they  might  be  reviewed,  reversed,  and  set  aside.  One  error  of 
which  it  complained  was,  that  the  Court  had  rendered  a  decree 
agaunst  a  party  over  whom  it  had  no  jurisdiction.  Upon  demur- 
rer, the  complaint  was  found  to  be  well  founded  in  law,  by  the 
presiding  Judge,  and  he  decreed  accordingly.  In  our  judgment, 
this  decree  was  conclusive  of  the  original  bill,  until  reversed, 
and  was  to  be  availed  of  by  plea  in  bar. 

I  proceed  to  inquire  whether  this  decree  was  or  was  not  re- 
versed by  a  subsequent  judgment  in  the  cause.  We  find  from  the 
record,  that  subsequent  to  the  judgment  passed  upon  the  bill  of 
revieWj'which  I  have  been  considering,  and  subsequent  to  the  de- 
cision of  the  Court  upon  the  second  bill  of  review,  to  wit:  the  bill  of 
review  filed  by  the  receiver  of  the  Bank  of  Macon,  at  April  Term, 
1848,  the  original  bill  being  called  in  its  order,  the  defendant's 
solicitor  moved  to  dismiss  it  upon  three  several  grounds,  among 
them  ihis,  "because  it  fully  appears  by  said  bill, that  thb Court 
has  no  jurisdiction  of  the  same  and  the  defendants  thereto." 
And  after  argument  had,  the  Court  passed  the  following  ord^r : 
"  On  hearing  argument  on  the  above  motion,  it  is  orderedihat 
the  said  bill  be  dismissed,  so  far  as  the  Jones  and  HouiUm 
defendants  are  concerned,  and  that  the  said  bill  be  retained  as 
to  the  parties  in  Twiggs  County." 

Two  distinct  things  are  done  by  this  judgment.  1st.  The 
hill  is  dismissed  as  to  the  Jones  and  Houston  defendants,  and  the 
jurisdiction  over  them  denied.  2d.  The  bill  is  retained  as  to  the 
parties  in  Twiggs  County,  and  the  jurisdiction  as  to  them  assert- 
ed. The  defendants  in  Jones  and  Houston  Counties,  are  the 
makers  and  indorsers  of  some  of  the  notes  transferred  by  the 
Bank  of  Macon  to  the  Bank  of  Columbus,  against  whom  the 
Bank  ofColumbus  had  instituted  suit  in  their  respective  Counties. 
These  had  been  made  defendants  to  the  bill  filed  in  the  County  of 
IMggs*  As  to  ihemj  the  bill  is  dismissed,  for  want  of  jurisdic- 
lifln.    The  order,  we  have  seen,  retains  the  bUlBS  to  the  parties 
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??i  l\mggs^  asserting  jurisdiction  over  them.  Now,  the  Bank  of 
Columbus  was  a  party  to  the  bill  in  Twiggs^  and  therefore  the 
jurisdiction  was  in  that  order,  asserted  over  the  Bank  of  Colum- 
bus, in  Twiggs — the  very  thing  that  was  denied  by  the  judgment 
on  the  demurrer  to  the  bill  of  review,  filed  by  the  assignee  of 
the  Bank  of  Columbus.  This  latter  judgment  on  the  motion  to  dis- 
miss, was,  in  our  opinion,  a  reversal  of  the  former  judgment  on 
the  demurrer;  and  because  it  was  thus  reversed,  we  hold,  that  tSie 
presiding  Judge  did  not  err  in  ruling  out  the  plea  of  the  plain- 
tiff in  error.  Let  us  see,  however,  whether  the  Bank  of  Col/um- 
bus  was  a  party^  and  if  a  party  at  all,  a  party  in  the  County  of 
Twiggs. 

TaweTy  tlie  maker  of  one  of  the  notes  transferred  to  the  Bank 
of  Columbus,  being  resident  in  Tioiggs,  was  then  sued  by  the 
Bank  of  Columbus,  and  pending  that  suit,  the  receiver'  of  the 
Bank  of  Macon  filed  in  Twiggs  his  bill,  alleging  a  fraud  in 
the  transfer,  &c.  To  this  bill,  TaiDei'j  the  parties  resident  in 
Jones  and  Houston y  and  the  Bank  of  Columbus^  were  made  parties 
defendants.  The  reason  why  the  Judge  denied  the  jurisdiction 
as  to  the  defendants  in  Jones  and  Houston^  and  asserted  it  as  to 
the  Bank  of  ColumbuSj  no  doubt,  was  this  :  he  believed  that  the 
Court  acquired  jurisdiction  over  the  Bank  of  Columbus,  by  rea- 
son of  the  suit  pending  in  that  County  in  its  favor  against  Tar- 
ver.  This  ground  of  jurisdiction  did  not  exist  in  relation  to  the 
Jones  and  Houston  defendants.  Dismissing  the  bill  as  to  these 
defendants,  without  any  farther  order,  would  seem  to  imply  its 
retention  as  to  the  other  defendant,  the  Bank  of  Columbus. 
But  the  order  proceeds  to  retain  the  bill  as  to  all  the  parties  in 
TwiggSy  of  which  tliat  bank  was  one,  in  express  terms.  From  this 
judgment,  dismissing  the  bill  as  to  tlie  Jones  and  Hmiston  defend- 
ants, the  receiver  of  the  Bank  of  Macon  excepted,  and  this 
Court  reversed  that  judgment.  No  exception  was  taken  to  the 
order  retaining  the  bill,  as  to  the  parties  in  TtoiggSj  by  the  other 
side.  Although  this  Court  has  really  rendered  no  judgment  as  to 
the  jurisdiction  in  Twiggs  over  the  Bank  of  Columbus,  yet,  when 
the  cause  came  before  us  on  the  question  of  jurisdiction  over  Ae 
Jones  and  Houston  defendsoitSy  we  expressed  the  opinion   thttt 
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the  Bank  of  Columbus  was  properly  made  a  party  to  the  bill   in 
Twiggs.     See  4  Ga,  Hep.  57 1 . 

[3.]  It  Is  assigned  for  error,  that  the  Court,  upon  the  trial, 
permitted  the  co-defendants  of  tlic  plainiilf  in  error,  to-\vit: 
Tan?fr^  Bnnn  and  Mn.  Mariin^Xo  he  heard,  and  to  introduce  ev- 
idence, llie  bill  was  iiled  to  annul  a  transfer  of  certain  notes 
made  by  the  i^ank  of  Macon  to  the  Bank  of  Columbus.  These 
co-df'f'-ndants  were  pei'sons  linlih-  u])on  some  of  these  notes,  and 
had  been  sued  thereon  hi  the  Counties  of  their  residence,  re- 
spectively, and  were  made  ;ia>l/c,v  deftindants  to  the  bill  in  the 
Count)'  of  •  Ihoiggs,  No  decree  is  asked  ajjjainst  them — notliing 
is  prayed  against  them — and  they  are  made  parties  simply  to 
enjoin  them  from  paying  these  notes  to  the  JJank  of  Columbus, 
or  to  any  other  person,  until  their  ownership  should  be  settled 
by  a  decree  on  the  bill.     The  })rayer  for  injunction  was  granted. 

Wc  held,  that  these  persons  were  j)roper  paities,  and  we  still 
think  so.  4  Ga.  Rep.  571 .  They  were  inter*  sted  in  the  great  ques- 
tion made  iit  Hie  bill,  to-wit:  which  of  the  two  banks  was  the 
rightful  owner  of  their  notes  ?  They  were  interested  in  the  ques- 
tion of  title  to  these  notes,  and  we  think  were  entitled  to  be 
heard  on  the  trial  upon  that  question,  and  to  uitroduce  evidence 
to  that  point,  but  as  to  no  otlu^r  point,  and  to  no  other  extent. 
It  was  not  competent  for  the  Court  below  to  decree  anything  for 
or  against  them,  but  to  hear  them  alone  on  the  question  of  own- 
ership to  the  notes,  and  dccri't-ini^  unly  between  tlie  ppily  com- 
plainant and  the  Bank  of  Lohiini)us,  icavu  these  defendants  to 
all  the  riglits  which  the  law  would  give  them  a*iainst  wiio  in  soev- 
er might  bt'  ueiermined  lo  bu  the  legal  owner.  With  such  lim- 
italiuns  aiai  restriclions,  the  concession  tu  them  to  be  heard  and 
to  in*rod'iit'  evidence  upon  the  trial,  was  proper. 

[1.]  Ill  tiie  progress  of  the  trial,  the  compLiinant  tendered  the 
evid'  r.«  e  •>!'  Mr.  J.  L.   .Jones,   laki'n   l)v  r-ommi^sl'in,   to  prove 

iJt'ij-..  Il».»:i":"   \\ .  I''i:."i,  ,.i';i  "'n-  :!i'|-'  ii\   ni    jm    (l::i-i'ti.M;-,  if;j'.'  n:- 

siiril«:ii.  Jllul   flilit     li'   MrKi-     \|.    TJlls   iMil   ."IS^  ■ !  Il»:  "ij   lilt'    I ':  I'sli  ;■  r  I' 'V  ; 
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Bank  of  Columbus,  objected,  upon  two  grounds :  First,  because 

VOL    X      4 


26  SUPREME  COURT  OF  GEORGIA. 


Can-v  V9.  (tilo-i. 


there  was  better  evidence;  of  the  fact,  to-wit :  the  minutes  of  the 
board  of  directors.  Second,  because  the  testimony  was  irrele- 
vant to  the  issue.  These  objec^tions  were  overruled,  and  the 
defendant  excepted.  The  complainant  in  the  bill  contends  that 
this  evidence  was  well  admitted  on  his  allegations,  to-wit :  that 
ike  transfer  in  qnesfion  ivas  ifoid^  because  inade  by  the  Cashier  of  the 
bank,  Mr.  jJtkinsony  by  order  of  one  Thomas  M,  Ellis,  not  being  an 
officer  or  director  of  the  bank.  He  claims  that  it  was  admissible  un- 
der these  allegations,  to  show  that  the  transfer  was  illegal  and  void, 
because  made  by  the  Cashier,  when  there  was  neither  a  Presi- 
dent nor  board  of  directors,  and  upon  the  order  of  a  person  who 
was  neither  the  President  nor  a  director.  Under  these  allega- 
tions, and  for  these  purposes,  our  judgment  is,  that  the  evidence 
was  inadmissible.  A  President  and  directors  are  not  nccessaiy 
to  the  validity  of  any  act  of  the  Cashier  which  he,  viriuie  officii^ 
may  do.  And  the  payment  of  a  debt  due  by  the  bank,  or  securing 
the  same  by  a  transfer  of  the  securities  of  the  bank,  is  an  act 
which  belongs  to  his  office,  and  which  he  may  rightfully  do. 
Evidence,  therefore,  to  show  the  invalidity  of  this  act,  because 
done  when  there  was  no  rightful  President  and  board,  and  when 
an  individual  had,  without  authority,  assumed  the  Presidency,  is 
inadmissible.  The  Cashier  is  an  officer  created  by  the  charter, 
and  not  by  a  by-law  or  ordinance  of  the  board  of  directors.  He 
is  the  officer  and  agent,  within  the  scope  of  his  powers,  of  the 
coqioration.  The  charter  and  the  corporation  hold  him  out  to 
the  pubHc  as  such.  He  gives  bond  for  the  faithful  execution  of 
his  duties,  and  is  liable  to  the  corporation  for  his  defaults.  His 
duties  do  not  spring  out  of  his  election  by  the  board  of  direc- 
tors, but  out  of  the  nature  and  functions  of  his  office,  as  defin- 
ed by  the  general  law.  That  law  defines  his  duties,  unless  they 
are  made  different  by  the  charter  and  by-laws  of  the  bank.  Cer- 
tain  tilings  he  cannot  do  without  the  orders  of  the  board  of  di- 
rectors, but  such  acts  as  appertain  generally  to  his  office,  he 
may  do  hidependent  and  irrespective  of  the  board.  One  of  the 
acts  which  thv  Cashier  may  rightfully  do,  is  just  the  act  which 
Mr.  Atkinson  did  in  this  case ;  tliat  is,  transfi.'r  the  effects  of 
the  bank  to  pay  a  debt.     By  the  nature  of  his  oflice,   he   had 
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authority'  to  do  this  thing — siu^h  authority  is  presumed  ;  and  if 
it  has  been  denied,  the  party  assailinpf  the  transfer  must  show 
the  fact.  And  it  is  presumed,  too,  that  the  act  was  hnna  JidCj 
until  the  corruption  or  mala  Jides  of  the  Cashier  is  made  to 
appear.     That  of  course  may  l)e  shown. 

"  The  Cashier,  (says  Mr.  ,/.  Story y  in  Fleckner  vs.  the  United 
SaieSj)  is  usually  entrusted  with  all  tlie  funds  of  the  l)ank  in 
cashy  notes,  bills,  &c.  to  be  used  fiom  time  to  time,  for  the  ordi- 
nary and  extraordinary  exigencies  of  the  bank.  He  receives 
directly  or  through  the  subordinate  officers,  all  moneys  and  notes. 
He  delivers  up  all  discounted  notes  and  other  property,  when 
payments  have  been  duly  made.  He  draws  checks  from  time 
to  time  for  moneys,  wherever  the  bank  has  deposites.  In  short, 
he  is  considered  the  executive  officer,  through  whom  and  by 
whom  the  whole  monied  op(*rations  of  the  bank,  in  paying  or 
receiving  debts,  or  discharf^inp  or  transfening  securities,  are  to  be 
conducted.  It  does  not  seem  too  mur^h,  then,  to  infer,  in  the 
absence  of  all  positive  restrictions,  that  it  is  his  duty  as  well  to 
apply  the  negotiable  fumb;  as  t/ie  inonied  capital  of  the  bank,  to  dis- 
charge its  debts  and  obligations.^^  8  IVJieat.  338.  ^^ Prima  Jacie^ 
therefore,  (say  Angel  ^'  Jlines)  he  must  be  deemed  to  have  au- 
thority to  transfer  and  indorse  negotiable  securities  held  by  the 
bank,  for  its  use  and  in  its  behalf ;  and  no  special  authority  for  this 
purpose  is  necessarj' to  he  proven."  Jlngel %'Ames  on  Corp,  243, 
'4,  '5.  12  tkrg  ^  Rawle,  265.  6  PoH.  {Ala)  R.  166.  What  we 
mean  to  say,  then,  is  this,  that  tlie  Cashier  had  authority  to  make 
this  transfer;  that  no  inference  can  be  drawn  against  its  validi- 
ty in  law,  from  the  facts  that  the  President  and  directors,  or  a 
majority  of  them,  had  resigned,  and  that  Thomas  M.  Kllis  had 
assumed  the  Presidency  ot  the  bank,  and  that  proof  of  these 
facts  was  not  admissible  for  the  purpose  of  deducing  from  them 
such  an  inference.  This  testimony,  however,  we  tliink,  was 
admissible  for  the  purpose  of  proving  tlie  act  of  transfer  fraud- P 
ulent,  in  fact,  under  the  general  allegations  in  the  bill;  not  that 
one  or  all  of  these  facts,  if  true,  would,  singly  or  collectively, 
be  sufficient  necessarily  to  set  aside  the  transfer  for  fraud,  but 
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we  think  that  proof  of  them  ought  to  go  to  the  Jurj*,  that  they 
may  judge  what  weight,  if  any,  they  are  entitled  to,  in  support  of 
the  ground  taken  in  the  bill,  that  the  transfer  was  made  with  in- 
tent to  commit  a  fraud  upon  the  just  rights  of  otlicr  creditors 
of  the  Bank  of  Macon. 

Under  this  view  of  this  exception,  we  say  farther,  that  the 
evidence  was  not  inadmissible,  because  there  was  higher  and 
better  evidence  of  the  facts,  for  the  simple  reason  that  il  does  not 
appear  that  tlu  re  was  such  higher  and  better  evidence.  It  is 
not  a  nocessarj'  legal  inference,  that  the  resignation  of  these  of- 
ficers was  entered  on  the  minutes  of  tlie  board  of  directors. 

The  by-laws  of  the  company  require  the  board  to  keep  a  re- 
cord of  it;- action  s,  it  is  tnie;  but  the  resignation  of  one  or 
more  of  its  directors  is  not  an  act  of  the  board :  it  is  the  act  of 
the  individual  member  or  members.  The  acceptance  of  their 
resignation  would  be  an  act  of  the  board,  and  ought  to  be 
entered  on  its  minutes ;  but  whether  accepted  or  not,  does  not  ap- 
pear. The  assumptian  of  the  Presidency  by  Ellis,  was  not  clear- 
ly an  iict  of  the  ijoard  ;  and  wo  cannot  presume  that  there  is 
record  evidence  of  that  individual  act.  1  shall  again  have 
oi.-casuiri  to  advjM'l  to  llit*  matter  of  iVaud  in  fact. 

[.").  I  I  tuni  now  to  the  ••xic[)lion  whicli  controverts  the  cor- 
rect nf>s  of  the  charge  of  the  Court,  in  discus^^ing  which,  I  shall 
consider  all  other  questions  made  in  this  record.  The  charge 
of  tlie  presiding  Judge  is  in  the  following  words:  "If,  at  the 
time  of  the  transfer,  the  Bank  of  Macon  was  insolvent,  and  the 
Bank  of  Macon  transferred  to  the  Bank  of  Columbus,  in  pay- 
ment of  its  indebtedness,  a  larger  amount  than  was  reasonably 
sufficient  for  that  purpose,  (of  which  the  Jury  are  to  judge,)  and 
agreed  to  return  to  t^^e  Bank  of  Macon  any  surplus  which  re- 
mained after  payment  of  its  indebtedness  to  the  Bank  of  Colum- 
bus, then  the  transfer  was  fraudulent,  and  the  Jur}'  must  so 
•decree."  In  these  instructions,  the  question  whether  a  larger 
amount  than  was  reasonably  sufficient  to  pay  the  indebtedness 
of  the  Bank  of  Columbus  was  transfened,  is  left  to  the  Juiy. 
The  proposition  asserted  by  the  Court  is,  in  somewhat  variant 
words,  the  following :  A  transfer  to  pay  a  debt  made  by  an  in- 
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solvent  bank,  of  an  amount  of  notes  or  other  clTects,  lartrur  than 
is  reasonably  sufficient  to  pay  the  debt,  with  an  atfreement  to  re- 
turn the  suq)lus  to  the  bank  niakinj^  tlie  trrinsfer,  is  fiuudulent ; 
that  is,  that  such  a  transfer  irrespective  of  the  intention,  is,  per 
«e,  in  violation  of  law,  and  a  legal  fraud,  and  for  that  reason  void. 
It  is  thus  I  understand  this  charge,  and  such  was  the  [tosition 
taken  by  counsel  for  the  defendant  in  error  in  tlie  argument. 
The  law  which  such  a  transfer  is  suppc»sed  to  violate,  is  our 
own  Act  of  1818.  To  this  o])inion  of  the  Court  and  counsel 
we  wholly  dissent,  for,  in  our  Judgment,  such  a  transfer,  (and  it 
is  the  transfer  made  by  the  Bank  of  Macon  to  the  Bank  of  Co- 
lumbus,) is  not  in  conflict  with  the  Act  of  1818,  or  any  other 
law  of  force  in  Georgia.  The  construction  of  the  Act  of  1818 
has  been  frequently  before  this  Court,  and  little  is  required  of 
me  in  this  case  but  to  apply  our  decisions  under  that  Act  to  tliis 
transfer.  We  consider  the  meaning  of  tliat  Act,  so  fruitful  in 
litigation  heretofore  in  this  State,  as  mainly  settled  by  tliis  Court. 
I  am  very  clear  that  the  decisions  already  made  will  rule  tliis 
case.  If  the  question  under  the  Act  of  1818,  made  by  the 
charge  of  the  Court  in  this  case,  was  now  an  open  question,  we 
should  have  no  sort  of  difficulty  about  it.  We  know  of  no  law 
of  force  in  Georgia,  which  condemns  as  fraudulent  and  void  a 
transfer  made  by  a  failing  or  insolvent  institution  in  payment  of 
a  just  debt,  because  the  amount  transferred  is  larger  than  is  rea- 
sonably sufficient  to  pay  that  debt,  with  an  agreement  between 
the  parties  that  the  suqilus  shall  be  returned  to  the  transferrer — 
none  whatever.  On  the  contrary,  in  our  judgment,  the  law  ap- 
proves just  such  a  transaction,  and  will  sustain  it.  Let  it  then 
be  conceded,  that  the  Bank  of  Macon  was  insolvent  when  this 
transfer  was  made,  and  that  the  amount  transferred  is  larger  than 
was  reasonably  sufficient  to  pay  her  debt  to  the  Bank  of  Colum- 
bus, and  that  there  was  an  agreement  to  return  the  surplus,  and 
we  do  not  hesitate  to  say,  that  in  the  judgment  of  the  laAv,  the 
transaction  is,  upon  its  face,  a  fair  and  valid  one — such  an  one 
as  we  feel  it  very  clearly  our  duty  to  sustain.  In  Eastman  if 
PbUbrick  vs,  McAlpin^  we  decided  that  a  bona  fde  and  ahsolvie 
amoejfonce  of  any  part  or  the  whole  of  bis  estate  by  an  insolvent^ 
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T'.*r:.*::  ::.<':*:  •->  ?.  i"r^r.r^r  or  to  a  crefJ:::,  in  sadstaction  of  a 
;, ;«: -':  1 ,  *  • ;  r '/  '. *: '. •-  -jl:. *::^ '.y  ^tr.e r  credi: :  r>  are  e  xcluded  from  any 
i/'.r.\:,  '.:  *:.':  fi-^^a'f:  "so  ccLveve^J.  is  a  vnli.i  crnvevance  under 
?hi^  A*,  if  I*. :-:  frr*:  from  anv  iri<:  f:r  'JLe  benefit  of  tlie  seller. 
Of  ar.v  M;r«',:i  ?ir»i*oin*.ed  bv  Lira.  1  AV'v-  157.  In  this  case 
w«:  havt  s'rri'fJ,  t*jat  uie  fact  that  a  man  is  in.*  j^wti/ or  in  failing 
rirc«;r'is'arir';<  "s^if-.n  he  transfers  his  etfects,  does  not  make  the 
transfer  voir):  that  a  man  who  is  insolvent  may  sell  his  estate, 
the  Act  of  IS  18  no:  divesting  him  because  he  is  insolvent,  of  the 
right  of  dominion  over  his  property,  and  that  such  a  person  may 
prffer  and  /jay  one  or  more  creditors  to  the  exclusion  of  others, 
pratided  always, that  in  such  transfers  there  is  no  trustfor  his  ben- 
efit, or  for  any  person  appointed  by  him. 

The  very  next  case,  to  wit:  Davis  et  al.  vs.  Anderson  et  aL 
covers  all  the  other  elements  of  fraud,  which,  according  to  the 
opinion  of  the  Court  and  the  argument  of  counsel,  condemn 
this  transfer  under  the  Act  of  1818,  to  wit:  the  fact  that  there 
was  transferred  a  larger  amount  than  was  reasonably  sufficient 
to  pay  the  debt  to  the  Bank  of  Columbus,  and  the  stipulation 
that  tlie  surplus  should  be  returned  to  the  debtor.  The  matter 
settled  in  this  case  is,  that  a  debtor  may  mortgage  his  estate  to 
secure  a  debt  due  to  one  creditor  to  the  exclusion  of  others,  with 
a  stipulation  that  the  surplus,  afler  paying  the  debt  and  costs, 
should  be  returned  to  the  mortgagor.  In  accordance  with  the 
previous  case,  it  is  in  this  case  held,  that  if  an  insolvent  can  sell 
his  estate  to  a  creditor  to  pay  his  debt,  he  may  as  a  less  power, 
encumber  it  to  secure  his  debt.  It  is  also  held,  that  a  surplus 
being  conveyed  does  not  invalidate  the  transfer,  for  in  fact  there 
was  a  surplus  and  the  mortgage  was  sustained.  The  fact  that 
there  was  a  surplus  in  this  case,  {Davis  vs.  Anderson^  is  demon- 
stnited  by  the  stipulation  to  return  it.  It  is  again  held,  that  this 
stipulation  being  made  in  ierms^  does  not  vary  the  matter,  be- 
cause the  surplus — the  equity  of  redemption — would  return  to 
the  mortgagor  without  such  stipulation,  by  operation  of  law. 
And  it  is  farther  held,  for  the  point  was  distinctly  made,  "That 
under  our  Law  of  Mortgage,  there  is  not  such  a  trust  existing 
between  the  mortgagor  and  mortgagee  as  will,  per  sfy  bring  it 
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lathin  the  provisions  of  the  Act."  1  Kelly,  192,  '3,  '4.  It  is  of 
course  also  lield,  that  if  in  a  mortgage  there  is  a  trust  for  tlie 
benefit  of  the  mortgagor,  or  some  person  appointed  by  him, 
it  will  be  void  under  the  Act  of  1818.  Now,  let  us  look 
into  die  transfer  by  the  Bank  of  Macon  and  see  what  it  is. 
The  Bank  of  Columbus  presented  at  the  counter  of  the  Bank  of 
B^on,  its  bills  to  the  amount  of  $17,8  6  28,  for  redemption, 
and  in  payment  the  Bank  of  Macon  gave  to  the  Bank  of  Colum- 
bus a  specie  certificate  for  the  amount.  A  few  days  thereafter, 
on  30th  July,  1832,  the  specie  certificate  w:is  presented,  and  the 
specie  demanded ;  whereupon,  having  no  specie,  the  Cashier  of 
the  Bank  of  Macon,  Mr.  Atkinson,  gave  to  Col.  Jones,  President 
of  the  Bank  of  Columbus,  an  order  addressed  to  N.  Barker, 
Cashier  of  the  State  Bank,  which  is  in  the  following  words : 
"flV — ^You  will  please  deliver  to  Seaborn  Jones,  President  of 
the  Bank  of  Columbus,  the  above  notes,  which  have  been  placed 
in  your  hands  by  me."  Accompanying  this  order  was  a  sche- 
dule of  notes,  and  which  are  the  same  receipted  for  by  Col. 
Jones  on  the  same  day,  amounting  to  $20,140.  Mr.  Barker  ac- 
cepted this  order,  on  condition  that  certain  amounts  which  the 
State  Bank  held  against  the  Bank  of  Macon,  &c.  were  paid.  On 
the  same  day,  to  wit:  30th  July,  1832,  we  have  Col.  Jones*  re- 
ceipt to  Mr.  Atkinson,  Cashier  of  the  Bank  of  Macon,  as  Presi- 
dent of  the  Bank  of  Columbus,  in  tlie  following  words :  ^^  Re- 
ceived, from  L.  Atkinson,  Cashier  of  the  Bank  of  Macon,  an  or- 
der on  N.  Barker,  Cashier  of  the  Branch  Bank  of  the  State  of 
Georgia,  for  the  notes  of  which  the  within  is  a  correct  list,  and  I 
promise  to  account  to  him  for  those  received  from  him,  after  pay- 
ing out  of  them  the  sum  of  seventeen  thousand  eight  IfUndred 
and  sixt)-six  dollars  and  twenty-eight  cents,  and  interest  from 
27th  instant,  and  two  per  cent,  for  the  difference  in  exchange  be- 
tween said  notes  and  specie."  Accompanying  this  receipt  was 
the  schedule  of  notes  which  accompanied  Atkinson's  order  to 
Barker.  This  schedule  of  notes  was  delivered  by  Barker  to  the 
Bank  of  Columbus,  and  these  facts  make  the  transfer  in  relation 
to  which  the  presiding  Judge  made  his  charge.  And  what  is  it? 
how  is  it  to  be  characterized  ?     It  is  the  ordinary  transaction  of 
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a  debtor  securing  a  creditor  by  a  transfer  of  securities.  It  is  i{i 
the  nature  of  a  mortgage  of  chattels.  It  is  a  conveyance  of  cer- 
tain notes  to  the  Bank  of  Columbus,  out  of  the  proceeds  of 
which  that  bank  is  to  pay  a  debt  confessedly  due  to  it,  with  in- 
terest from  a  given  day,  and  two  per  cent,  the  difference  in  ex- 
change between  the  notes  and  specie,  and  with  a  stipulation  that 
if  there  is  a  balance  or  surplus,  to  account  to  the  Bank  of  Ma- 
con for  it.  This  transaction  has  been  the  basis  of  years'  litiga- 
tion. As  a  man  and  a  Judge,  I  am  free  to  say,  I  see  nothing 
wrong  or  illegal  on  the  face  of  it.  It  is  in  principle  and  its  main 
features,  the  case  of  Davis  vs.  .Anderson,  and  no  more  obnoxious 
to  the  Act  of  1818  than  was  that  case.  Here  as  there,  the  trans- 
ferrer was  insolvent — here  as  there,  he  secured  one  creditor  to 
the  exclusion  of  others — here  as  there,  the  creditor  stipulated  to 
account  for  the  surplus,  and  here  we  rule  as  we  ruled  there, 
that  there  is  nothing  in  the  relation  of  mortgagor  and  mortgagee, 
which  creates  a  trust  condemned  by  the  Act  of  1818. 

The  next  case  determined  by  this  Court  in  construction  of  the 
Act  of  1818,  is  Ezekiel  vs,  Dicon,  (3  Kelly,  146.)  In  this  case 
we  decided,  that  if  an  insolvent  debtor  assign  his  property  to 
one  or  more  persons  in  trust,  for  the  benefit  of  a  portion  of  his 
creditors  to  the  exclusion  of  the  rest,  such  conveyance  is  null 
and  void  as  against  the  excluded  creditors.  The  deed  in  Eze- 
kiel vs.  Dixon,  conveyed  the  property  to  Dixon  &  Lichton,  in 
trusty  for  the  benefit  of  certain  creditors,  who  were  to  release  the 
assignor  from  all  farther  liability.  The  creation  of  a /rw5/ brought 
this  deed  in  conflict  with  the  very  terms  of  the  Act  of  1818,  and 
distinguished  the  case  from  those  which  preceded  it,  and  it  was 
held  v8id.  Just  such  a  conveyance,  we  have  no  doubt,  the  Act 
of  1818  contemplates.  The  assignment  of  the  Bank  of  Macon 
to  the  Bank  of  Columbus,  makes  no  trust,  and  is  not  subject  to 
the  authority  of  Ezekiel  vs.  Dixon.  The  case  of  Brown  and  oth- 
ers vs.  Lee  and  others,  (7  Ga.  T\cp.  26",)  is  a  case  of  assignment 
ifi  trusty  and  \v;is  doriilrd  to  br,  upon  llic  duilionW  ot  Ezekiel  vs. 
Dixon,  obnoxious  to  tlic  Act  of  1SI8.  The  nrxt  ra.se.  to  wit: 
Lee  and  oi/iers  vs.  Brown  and  others,  \1  Ga.  R.  275,)  was  the  case 
of  a  mortgage,  in  its  principles  the  same  with  the  case  of  Datn§ 
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Ts.  Anderson^  and  the  mortgage  was  sustained  upon  the  authority 
of  that  case.  Davis  vs.  Anderson  and  Lee  ei  al,  vs.  Brown  et  a/, 
support  the  opinion  already  expressed  on  this  assignment  from 
the  Bank  of  Macon  to  the  Bank  of  Columbus,  nor  do  the  other 
cases  conflict  with  that  opinion.  So  that,  as  I  before  said,  the 
questions  made  as  to  the  validity  of  that  assignment  in  this  writ 
of  error,  under  the  Act  of  1818,  are  not  open  questions.  As 
much  confidence  \i'as  expressed  by  counsel,  in  the  idea  that  the 
usignment  of  effects  more  than  reasonably  suiHcient  to  pay  the 
debt,  with  an  understanding  that  the  surplus  should  be  returned, 
would  make  the  assignment  in  law,  and  without  more,  void  both 
under  the  general  law  and  the  Act  of  1818,  1  consider  that 
idea  yet  farther.  What  effect,  then,  does  the  fact,  (if  it  exists,) 
that  a  larger  amount  of  effects  is  assigned  than  is  reasonably  suf- 
ficient to  pay  the  debt,  work  ?  Say  the  defendants  in  error,  it 
makes  it  fraudulent  in  law  and  void.  We  do  not,  as  before 
stated,  so  think.  By  operation  of  law,  the  excess  reverts  to  the 
assignor,  and  in  his  hands  is  as  much  liable  to  his  other  credi- 
tors as  it  ever  was,  and  it  is  also  liable  in  the  hands  of  the  as- 
signee to  these  creditors,  in  Equity ;  indeed,  in  Georgia  it  can  be 
reached  at  Law  by  our  process  of  garnishment.  Upon  the  issue 
whether,  in  &ct,  the  assignment  was  intended  to  hinder,  delay  or 
defeat  creditors,  it  may  be  usually  considered  in  connection  with 
other  iacts  and  circumstances  by  the  Jury.  Of  itself,  it  is  not  a 
conclusive  badge  of  fraud.  Its  effect  in  proving  fraud,  must 
depend  upon  the  amount  of  the  excess,  and  upon  other  associat- 
ed facts  or  circumstances,  going  to  show  fraud.  A  small  excess 
ought,  in  our  judgment,  to  weigh  nothing,  and  ought  to  be  con- 
sidered as  a  provision  against  the  unavailability  of  a  part  of  the 
etkctSy  and  for  paying  expenses  of  collection,  or  reduction  into 
money.  In  Beck  vs.  Bendetty  the  debts  were  $26,000,  and  the 
nominal  amouint  of  property  assigned  was  $34,000 — a  differ- 
ence of  $8,000.  Yet  Ch.  Walwotih  in  that  case  said,  it  was 
doubtful  whether  the  property  was  sufficient  to  pay  the  debts, 
after  allowing  for  bad  debts,  and  deducting  expenses  of  collect- 
ing and  of  executing  the  trust.  1  Paiges  R.  306.  In  this  case, 
iqK>n  the  face  of  the  assignment,  the  debt  to  be  pa\d\s%Vl^^^ 
tOL  jr  S 
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28  cents,  and  the  nominal  amount  of  the  notes  transferred  is, 
say  $20,140;  the  excess,  therefore  is  only  $2,273  72,  and  from 
that  is  to  be  taken  two  per  cent,  on  the  debt,  for  difference  be- 
tween the  value  of  these  notes  and  specie,  which  the  Bank  of 
Macon  stipulated  to  pay.  From  this  balance  is  also  to  be  taken 
the  expenses  of  collection,  which  a  Court  of  Chancery  would 
unquestionably  allow,  and  then  we  shall  have  but  a  small  ex- 
cess— so  small  that  it  is  not  more,  if  enough,  than  a  reasonable 
provision  against  bad  debts,  and  should  not  w^igh  a  feather's 
weight  with  the  Jury  in  passing  upon  the  issue  of  fraud. 

Does  the  undertaking  of  the  Bank  of  Columbus  to  account 
to  the  Bank  of  Macon  for  the  surjilus,  affect  the  law  of  this  as- 
signment ?     Not  at  all.     The  law^  of  the  case  is  the  same  with 
or  without  this  stipulation.     It  is  only  declaratory  of  what  the 
law  would  do  with  the  surplus  without  it.     Without  it,  in  Equit}', 
the  Bank  of  Columbus  would  be  compelled  to  account  for  the 
surjJus.     The  question  then  resolves  itself  into  this  inquiry :  does 
the  reservation  which  the  law  makes,  by  implication^  of  a  contingent 
excess^  violate  the  assignment  ?     Surely,  upon  that  question  tliere 
cannot   be  two  opinions.     I  concede,  that  if  the  debtor  should 
reserve  to  himself  out  of  his  estate  an  interest  or  portion,  and 
create  a  trust  to  protect  it  against  creditors,  or  reserve  an  interest 
or  portion  for  any  body  else,  and  create  a  trust  to  protect  it 
against  creditors,  the  assignment  would  be  void  under  the  Act 
of  1818,  and  by  the  general  law.  In  short,  any  trust  for  the  bene- 
Jit  of  the  debtor  or  other  person,  will  make  the  transfer  void  un- 
der the  Act.     We  see  no  such  trust  here.     By  the  transfer,  the 
legal  title  to  these  notes  passed  to  the  Bank  of  Columbus,  and 
that  bank  would  hold  the  surplus,  if  any,  withmd  any  stipulation 
to  that  effect,  subject  to  the  claim  of  the  debtor  or  other   cred- 
itors.    Just  so  with  the  stipulation.     Concede  that  it  would  be- 
come a  trustee  of  that  balance,  and  that  as  to  it  a  trust  is  crea- 
ted, yet  it  is  not  a  trust  for  the  benefit  of  the  debtor  agaijist  his 
creditors.     The  trust  which  the  Act  of  1818  condemns,   is  a 
fraudulent  trust,  intended  to  protect  the  effects  from  creditors  for 
the  benefit  of  the  debtor.    No  such  intention  is  inferable  fit>in 
this  trust.     The  law  can  presume  none  such ;  for  both  the  law 
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and  the  terms  of  the  assignment  return  the  excess  to  tlie  hands 
of  the  debtor,  then  as  liable  as  any  other  part  of  his  estate   to 
pay  his  debts ;  and  before  it  is  returned  to  him,  Uable   in   the 
hands  of  the  Bank  of  Columbus,  to   his   creditors.     The   fact 
that  the  Bank  of  Macon  stipulated  for  the  return  of  the  surplus, 
indicates  wilUngness  on  her  part  tliat  it  should  be  applied  to  its 
debts.     The  transaction  would  have  been  more  liable  to  the  im- 
putation of  fraud  if  nothin<r  had  been  said  about  it.     As   it  is, 
nothing  is  covert;  all  is  open.     The  law  of  this  assignment  is  ex- 
pressed briefly  by  C/i.  Kent  thus:  "A  pronsion  in   the   assign- 
ment that  the  surplus,  after  all  debts  are  paid,  should  revert  to  the 
debtor,  is  not  improper  ;  for  such  a  resulting  trust  would  follow  ot 
course  without   any   stipulation."     2    Kenfs    Com.   536,  note. 
He  is  speaking   of  assignments   to   pay  all   creditors   without 
preferences.     Yt^t,  if  the  proposition  be  true  in  such  a  case,  it  is 
also  true  in  case  of  any  assignment  to  pay  a  part  of  the  creditors 
only.     In  neither  case  does  the  reversion  by  law  of  a  surplus, 
affect  the  assignment.     The  cases   relied  upon  by   counsel  for 
defendant  in  error,  will  be  found  to  be  cases  where,  in  the  deed, 
reservation  of  a  part  of  the  debtor's  estate  is  made,  at  the  ex- 
femt  of  the  creditors^  and^r  his  own  henejit.     In  all  assignments 
to  pay  debts,  a  residuum  may  exist,  which  the  law  returns  to  the 
debtor,  and  the  resulting  tnist  which  springs  out   of  them  will 
not  invalidate  them,  unless  the  assignment  be  merely  colorable, 
and  made  for  the  sake  of  the  resulting  trust.     "  Such  a  residuary 
interest,"  says  Spencer^  J.  in  Wilkes  §•  Fontaine  vs,  Ferreis^ "  neces- 
sarily arises  in  any  case,  where  property  is  assigned  in  trust  to 
pay  debts  or  satisfy  other  specific  objects;  but  unless   the  as- 
signment be  merely  colorable,  and  made  for  the  sake  of  the  re- 
sulting trust,  it  is  not  void."     b  Johns.  R.  2A^.     No  man   can, 
upon  the  face  of  this  transaction,  say  that  the  intention  of  the 
Bank  of  Macon  was  to  lock  up  a  part  of  its  effects,  so  that  cred- 
itors could  not  reach  them  ;  that  the  assignment  was  made  for 
the  sake  of  tlie  resulting  trust ;  that  any  benefit,  to  the  injury  of 
other  creditors,  was  contemplated.     So  we  pronounce  it,  upon 
its  face  in  law,  a  valid  assignment.     2  Kent^  535,  536,  note.     5 
r.  JR.  420.     1  Paige  R.  305.     5  Johns.  R.  335.     6  Afass.  ^i^. 
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12  S.fy  Raiole,  198.  6  Cow.  284.  2  Johns.  Ch.  R.  283.  2 
Johns.  Ch.  R.  680.  20  Johns.  R.  442.  2  Pick.  129.  .A^# 
Law  of  .Assignment y  96  to  108. 

[6.]  Whilst  we  thus  overrule  the  charge  of  the  Court,  and 
adjudge  this  assignment  valid,  per  se^  in  law,  we,  at  the  same 
time}  hold  that  it  may  be  attacked  for  fraud  in  fad.  The  com- 
plainant in  this  bill  may,  under  his  allegations,  and  within  those 
allegations  show,  by  proof,  that  it  was  intended  to  delay,  hinder 
and  defeat  other  creditors,  and  that  the  Bank  of  Columbus  col- 
luded with  the  Bank  of  Macon  for  that  purpose.  The  general 
allegation  of  fraud  in  a  bill,  is  not  sufficient.  The  complainant 
must  state  in  what  the  fraud  consists.  He  must  reduce  the  gen- 
eral charge  to  specifications,  and  is  confined  in  his  proof  to  the 
specifications  which  he  makes.  This  rule  we  apply  to  this  case. 
There  are  specific  allegations  of  fraud  in  this  bill.  Proof  of 
badges  of  fraud  go  to  the  Jury  to  be  judged  of  by  them,  in  de- 
termining the  issue  of  fraud  in  fact.  For  example,  he  may 
prove  the  insolvency  of  the  Bank  of  Macon  at  the  time  of  the 
transfer ;  the  fact  that  it  was  without  a  board  of  directors  ;  that 
Ellis  had  assumed  the  Presidency ;  and  any  other  fact  or  circum- 
stance which  falls  within  the  allegations  in  his  bill.  It  is  stated 
again,  to  prevent  misapprehension,  that  insolvency,  the  resigna- 
tion of  the  board  of  directors,  the  transfer  by  the  Cashier,  At- 
kinson, without  a  board,  and  the  usurpation  by  Ellis,  and  the 
fact  that  there  is  a  larger  amount  conveyed  than  is  reasonably 
sufficient  to  pay  the  debt,  and  the  stipulation  that  the  Bank  of  Co- 
lumbus shall  account  for  the  surplus,  do  not,  singly  or  coUec- 
tively,  make  this  assignment  void  in  law.  The  excess  and  the 
reser\^ation  of  the  surplus,  are  not  in  this  case  even  indi- 
cia or  badges  of  fraud.  These  other  facts  and  circumstances  are 
simply  proveable,  and  the  Jury  are  to  give  them  such  effect,  if  any 
at  all,  as  they  may  think  them  entitled  to,  in  passing  upon  the 
issue  of  fraud,  in  fact  or  not 

All  assignments  are  void  for  fraud — an  intentional  fraud 
in  fact — and  upon  this  issue  the  evidence,  with  the  limitations 
stated,  is  admissible. 

Let  the  judgment  be  reversed. 
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No.  3. — Geoxge  Lang  et  al.  executors  of  \Vm.  T.  Hopkins, 
deceased,  plaintiffs  in  error,  vs.  Elizabeth  H.  Hopkins  and 
Susan  Anna  Hopkins. 

[1.]  It  M  competent  for  Conrti*  to  set  anidc  verdicts  ft>r  oxccMirc  dAmagrii. 
Where  there  arc  rule«  by  which  dainngoH  nmy  be  measured,  on  iu  action* 
ou  contracts  or  for  tort«  done  to  property,  thu  value  of  which  may  be  a«cer- 
tauied  by  CTideocc,  a  new  trial  will  be  awarded,  if  the  findhig  be  contrary 
to  the  cTidence. 

[2.]  In  suits  for  perMinal  injuricfl,  whore  thv  Court  must  conclude  from  the 
exorbitancy  of  the  damagtM,  that  the  Jury  acted  from  pansiou,  partiality, 
or  corruption,  the  verdict  will  be  set  a^vide. 

\jL\  Courts  will  never,  in  the  alxfcncc  of  the  most  satitrfartory  evidence  that 
the  verdict  is  errouoous,  substitute  their  impressions  for  the  opinion  of  tho 
Jnrv. 

In  Equity  in  Camden  Superior  Court.  Tried  before  Judge 
H.  R.  Jackson,  April  Term,  1851. 

This  bill  was  filed  by  Elizabeth  H  Hopkins  and  Susan  Anna 
Hopkins,  the  widow  and  child  of  William  T.  Hopkins,  deceased, 
against  the  executors  of  his  will,  to  recover  a  "  reasonable  sup- 
port under  the  Act  of  1838.  See  Vol  IX.  361.  It  appeared 
upon  the  trial  that  the  estate  was  a  large  one,  the  annual  income 
amounting  to  $12,000;  that  the  complainants  were  all  the  fam- 
ily left  by  testator,  and  that  Susan  Anna  Hopkins,  the  daughter, 
was  one  of  the  residuary  legatees.  The  other  residuarj-  lega- 
tee was  a  stranger  in  blood.  It  also  appeared  that  under  the 
advice  of  her  physician,  Mrs.  Hopkins  was  forced  to  travel  with 
Susan  Anna  Hopkins  for  her  health.  Upon  the  trial,  the  Jurj- 
found  in  favor  of  the  complainants,  the  sum  of  six  thousand 
dollars.  Whereupon,  a  motion  for  a  new  trial  was  made  by  the 
solicitors  for  the  executors,  on  the  ground  that  the  decree  of  the 
Jurj'  was  excessive  in  amount,  and  not  a  reasonable  maintenance, 
under  the  Act  of  1838. 

The  Court  refused  to  grant  the  motion,  and  this  decision  is 
brought  up  for  re\'iew. 
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W.  Law,  for  plaintiff  in  error. 

This  case  lies  within  a  verj*  narrow  compass.  There  can  be 
no  doubt  that  excessive  damages  is  good  cause  for  granting  a 
new  trial. 

When  there  is  a  legal  measure  of  damages,  or  any  rule  or 
principle  by  which  they  may  be  estimated,  and  that  rule  or  prin- 
ciple has  been  violated,  the  Court  will  interfere.  4  Mass.  1,  41. 
6  lb,  435.  When  there  is  no  such  rule  or  principle,  the  Court 
interf6?res  cautiously,  unless  the  damages  are  outrageous  or  fla- 
grantly excessive,  or  the  Court  is  satisfied  that  there  is  no  rea- 
sonable measure  between  the  injury  and  the  compensation,  or 
unless  the  amount  of  damages  warrant  the  belief  that  the  Jury 
have  been  influenced  by  partiality  or  prejudice.  1  YeaiSy  299. 
1  Souih^  338.  15  JWo^^.  365.  16  Pick,  541.  1  Term  Rep. 
277.     5  Term  Rep.  257. 

There  is  a  principle  in  this  case  to  guide  the  judgment.  It  is 
a  reasonable  maintenance  which  the  law  allows ;  but  the  Jury 
have  assessed  a  most  unreasonable  sum.  Here  is  a  lady  and 
one  child,  living  on  a  plantation  in  the  country.  Is  not  the  sum  of 
$6000  for  their  support  for  one  year,  so  unreasonable  as  to  war- 
rant the  belief  of  partiality  and  prejudice  ?  The  law  does  not 
contemplate  a  fund  to  travel,  or  for  enjoyment  and  pleasure  ; 
it  means  the  necessary  comfortable  support  in  the  manner  in 
which  the  children  and  wife  have  been  accustomed  to  live.  If 
the  Jury  can  give  away  $6000  in  this  way,  why  not  one-half  of 
the  estate  ? 

One  of  the  dearest  and  most  invaluable  rights  to  the  citizen, 
is  the  right  of  testamentary  disposition.  It  ought  not  to  be  al- 
lowed to  be  impaired  by  the  partiality  or  prejudice  of  Juries, 
under  color  of  this  law,  which  was  made  for  no  such  purpose. 

John  E.  Ward,  for  defendants  in  error. 

The  motion  for  a  new  trial  in  this  cause  was  not  upon  any  al- 
leged error  on  the  part  of  the  Court  below,  but  upon  the  sole 
ground  that  the  decree  was  excessive  in  amount.     His  Honor, 


HAWKINSVILLE,  JUNE  T£RM,  1851.  39 


Lang  et  oL  vt.  Ilopkint  et  a/. 


Henry  R,  Jackson^  before  whom  this  cause  has  been  twice  tried, 
having  overruled  this  motion  for  a  new  trial,  this  writ  of  error  is 
brought  to  revarse  that  decision. 

1st.  A  Court  may  grant  a  new  trial  upon  the  ground  of  ex- 
cessive damages.  This  is  the  extent  to  which  any  of  the  au- 
thorities have  gone  upon  this  subject.  Duckcr  vs.  Wood^  1  Term 
it  277.  Jones  vs.  SparroWy  5  Term  R.  257. 

2d.  While  the  Courts  have  thus  exercised  the  power  of  revis- 
ing the  opinions  of  Juries,  they  have  established  fixed  rules  by 
which  they  will  be  governed  in  the  exercise  of  that  power,  and 
this  power  will  never  be  exercised  where  there  are  no  grounds 
by  which  the  excess  might  be  fairly  measured  ;  because,  the 
damages  or  the  amount  found  by  the  Jury  exceeded  what,  in  the 
opinion  of  the  Court,  would  have  been  a  proper  amount.  Dm- 
berlyvs.  Guwiingy  4  T.  B.  651.  Harvey  vs.  HugginSj  2  Bailey ^ 
268,  269.  Park  vs.  Hopkins,  2  Bailey^  408,  '9,  '10.  Jacobs  vs. 
Bangor  J  4  Shepley,  191.  Coffin  vs.  Coffin,  4  Mass.  42,  43,  44, 
45.     Mayor,  fyc.  vs.  Trustees  Bibb  Co.  Jicaiemy,  7  Geo.  R.  204. 

3d.  Where  the  presiding  Judge,  before  whom  the  cause  has 
been  tried,  and  who  is  presumed  to  have  been  familiar  with  the 
facts  and  circumstances  which  transpired  at  the  time  of  the  trial, 
has,  in  the  exercise  of  his  discretion,  refused  a  motion  for  a  new 
trial,  a  very  clear  case  of  error  must  be  presented  to  induce  the 
Court  to  control  its  discretion.  Jones  vs.  State  of*  Georgia,  1 
Kdiy,  618.  Hudginsvs.  Slate  of  Georgia,  2  Kelly,  183.  Rob- 
erts vs.  State  of  Georgia,  3  Kelly,  322.  Crq/l  vs.  Jackson,  4 
Geo.  R.  363.  Spears  vs.  Smith,  7  Geo.  R.  436,  437.  Berry  vs. 
Matthews,  7  Geo.  R.  463. 

4th.  The  value  of  this  estate,  the  family  of  the  deceased,  the 
condition  in  which  the  estate  was  left,  the  income  of  the  estate, 
fully  sustain  the  finding  of  the  Jury.  See  will  of  the  deceased. 
See  Acts  of  1838,  p.  201. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  cause  came  on  to  be  heard  upon  the  bill,  answer,  ex- 
hibits and  replication,  admissions  and  proofs,  it  being  a  suit 
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brought  by  the  complainants,  who  were  the  widow  and  only 
child  of  William  T.  Hopkins,  deceased,  against  the  defendants, 
who  were  the  executors  of  William  T.  Hopkins,  deceased,  (the 
said  William  T.  having  departed  this  life  in  the  month  of  March, 
in  the  year  one  thousand  eight  hundred  and  forty-eight,)  for  a 
reasonable  support  and  maintenance  of  said  widow  and  child  for 
the  twelve  months  immediately  succeeding  the  death  of  the 
testator,  the  executors  having  refused  to  pay  the  same. 

The  answer  having  admitted  that  the  complainants  were  the 
only  lawful  family  of  the  deceased  testator,  and  having  stated 
that  the  said  estate  was  considerable,  and  much  more  than  suffi- 
cient to  pay  all  debts  and  demands  against  it,  further  stated,  that 
by  the  will  of  the  deceased  he  had  given  seventeen  negroes 
and  certain  other  specific  articles,  and  also  the  tenth  part  of  all 
his  crops  remaining  unsold,  and  the  *  tenth  part  of  all  his  ready 
money  to  his  wife  during  her  widowhood,  (with  the  exception  of 
the  ready  money,  which  he  gave  her  absolutely,)  then  proceeded 
to  deny  the  right  of  complainants  to  receive  any  reasonable 
maintenance  from  tlie  said  estate  for  the  said  twelve  months. 
The  other  complainant,  Susan  Anna,  having  also  been  left  a 
considerable  estate  by  the  testator,  in  the  hands  of  trustees,  for 
her  benefit. 

It  was  stated  in  the  answer  and  admitted  by  the  complamants, 
that  the  tenth  part  of  the  ready  money,  and  the  tenth  part  of  the 
crops  remaining  unsold,  together  with  most  of  the  other  specific 
legacies,  as  directed  by  the  testator,  were  delivered  over  to  the 
complainant,  Elizabeth  H.  on  account  and  in  accordance  with 
said  will,  soon  after  the  death  of  the  testator  and  within  twelve 
months  thereafter ;  it  being  further  admitted,  by  the  defendants, 
however,  that  said  money  and  specific  articles  were  so  delivered 
on  account  of  said  legacy,  and  not  under  the  provisions  of  the 
Act  of  the  General  Assembly  of  the  State  of  Greorgia,  passed  in 
1838,  for  the  relief  of  widows  and  orphans. 

It  was  further  admitted  by  the  defendants  that  complainant, 
Susan  Anna  Hopkins,  was  compelled  to.  travel  for  her  health, 
under  the  advice  of  her  physician,  as  charged  in  the  bill,  and 
that  the  return  of  the  executors  to  this  bill  of  exceptions  attached 
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(and  which  is  herein  incorporated  and  considered  as  part  and 
parcel  thereof,)  was  a  true  copy  of  the  actings  and  doings  of  the 
executors,  and  of  the  income  of  said  estate  for  the  year  ending 
the  4th  day  of  June, .  1 849. 

The  Court,  after  argument  had,  charged  the  Jury  "  tliat  the 
meaning  of  the  adjective  reasonable,  is  relative  ;  that  what  would 
be  a  reasonable  support  and  maintenance  in  one  case,  would  be 
unreasonable  in  another,  and  that  it  was  their  province  and  duty 
to  look  to  the  circumstances  in  life  of  the  testator  and  his  family, 
the  amount  and  situation  of  his  estate,  with  the  view  of  ascer- 
taining what  would  be  a  reasonable  support  and  maintenance 
for  his  wife  and  only  child." 

And  the  Jury  found  in  favor  of  the  complainants  the  follow* 
ing  decree  :  "  This  cause  came  on  to  be  heard  upon  bill,  an- 
swer, replication  and  proof  aAd  exhibits,  whereupon  we,  the  Jury, 
order,  adjudge,  decree  and  find  for  the  complainants  the  sum  of  six 
thousand  dollars,  and  we  order,  adjudge  and  decree,  that  the  de- 
fendants, as  executors  of  William  T.  Hopkins,  deceased,  do  pay 
over  to  the  complainants,  the  widow  and  only  child  of  the  de- 
ceased, the  said  sum  of  six  thousand  dollars  with  costs  of  suit ; 
and  we  further  order,  adjudge  and  decree,  that  the  complainants 
have  leave  to  issue  execution,  founded  upon  this  decree,  to  col- 
lect the  said  sum  of  six  thousand  dollars,  with  costs  of  suit." 

Upon  the  finding  of  which  decree,  the  complainants,  by 
their  solicitors,  moved  the  Court  for  a  new  trial,  upon  the  ground 
that  the  decree  of  the  Jury  was  excessive  in  amount,  and  not 
such  reasonable  maintenance  as  is  contemplated  by  the  Act  of 
the  Greneral  Assembly,  December  29,  1838. 

Upon  which  motion,  by  consent  of  the  solicitors,  argument  was 
had  in  vacation,  the  testimony  hereinbefore  recited  to  stand  as 
the  brief  of  the  testimony,  and  his  Honor,  Judge  Jackson^  afl.er 
hearing  the  argument,  gave  the  following  decision  : 

The  bill  in  this  case  was  filed  by  complainants,  the  wife  and  only 
Intimate  child  of  Wm.  T.  Hopkins,  deceased,  to  recover  from 
the  executors  of  his  estate  a  reasonable  support  and  maintenance 
for  twelve  months  next  ensuing  immediately  after  his  death, 
under  the  Act  of  1838.     It  was  in  evidence  before  the  Jury,  that 
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his  estate  was  very  large,  yielding  an  income  of  twelve  thousand 
dollars  per  annum,  and  that  a  large  balance  in  cash  from  the 
sale  of  crops  was  left  in  the  hands  of  his  executors.  It  was  also 
in  evidence,  that  Susan  Anna  Hopkins  had  been  in  weak  health 
during  the  year  succeeding  her  father's  death,  and  that  under 
medical  advice,  her  mother  had  travelled  with  her  for  the  purpose 
of  restoring  it.  The  Court  charged  the  Jury  that  the  meaning 
of  the  adjective  reasonable,  is  relative ;  that  what  would  be  a 
reasonable  support  and  maintenance  in  one  case,  would  be  un- 
reasonable in  another ;  that  it  was  their  province  and  duty  to 
look  to  the  circumstances  in  life  of  the  testator  and  his  family, 
the  amount  and  situation  of  his  estate,  etc.  with  a  view  of  ascer- 
taining what  would  be  a  reasonable  support  and  maintenance  for 
his  wife  and  only  child.  No  exception  has  been  taken  to  this 
charge.  The  decree  of  the  Jury  was  for  six  thousand  dollars. 
The  question  before  me,  is  not  whether  I  consider  this  amount 
large,  but  whether,  under  all  the  circumstances  of  the  case,  it  is 
so  excessive  as  to  make  it  my  duty,  in  exercise  of  a  sound  dis- 
cretion, to  set  it  aside.  The  law  was  properly  given  in  charge 
to  the  Jury.  This  is  admitted.  There  is  no  evidence  to  show 
that  they  were  not  honest  and  impartial  men.  They  were  a  spe- 
cial Jury  of  the  County  in  which  the  testator  and  his  family  lived. 
The  question  before  them  Avas  a  question  of  fact  solely  for  their 
determination.  They  decreed  one-half  of  the  income  as  a  rea- 
sonable support,  under  the  circumstances,  for  the  complainants. 
I  cannot  feel  authorized  to  interfere  with  their  verdict,  especially 
when  I  recollect  that  the  contest  is  not  between  the  complain- 
ants and  creditors  of  the  estate,  but  between  the  complainants 
and  residuary  legatees  (and  of  these  there  are  but  two.)  Susan 
A.  Hopkins  is  one,  who  appears  as  a  complainant  in  this  action. 
One-half  of  the  amount  of  this  decree  must,  therefore,  come 
from  her  legacy.  Under  the  pecuUar  circumstances  of  this  case, 
I  should  be  loth  to  disturb  this  verdict,  and  the  legislation  of  the 
State  clearly  teaches  me,  that  Judges  should  not,  except  un- 
der most  extraordinary  circumstances,  interfere  with  verdicts  of 
Juries,  based  upon  facts.  The  motion  for  a  new  trial  must, 
therefore,  be  overruled. 
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To  iidiich  decision,  the  defendants  excepted,  on  the  following 
grounds: 

1st  That  his  Honor,  the  Judge,  erred  in  refusing  to  grant  the 
new  trial  moved  for  in  the  above  case. 

2d.  That  his  Honor  erred  in  deciding  that  the  amount  of  the 
decree  was  not  such  excessive  maintenance,  under  a  just  con- 
struction of  the  Act  of  1838,  as  required  the  interposition  of 
the  Court  in  granting  a  new  trial. 

The  following  is  the  return  of  the  executors  appended  to  the 
record,  and  made  a  part  thereof : 


7 he  EttaU  of  Wm.  T.  Hopkins  in  account  current  vrilh  George 
Lang  and  George  W,  Thomas j  executors. 
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G.  W.  Thomas, 
£.  H.  Hopkins, 
J.  Stowe, 
George  Lang, 
George  Laug, 
John  Brsscnt, 
B.  and  G.  Lang, 
T.  K.  Dunhnm, 
J.ohn  Bessent, 
Gilbert  Butler, 
Calvin  Hays, 
A.  A.  Denslow, 
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Wood,  Claghorn  &.  Co. 
Tax  Collector, 
John  D.  Campbell, 
Elizabeth  S.  Ripley, 
Gorge  Lang, 
Lloyd  &  Owens, 
W.  &  W.  F.  Law, 
J.M.  Schley,  M.  D. 
Elizabeth  H.  Hopkins, 
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E.  S.  Ripley,  or'r  to  Way  &  KiDg,37 
W.  D.  Brown  *•  38 

I.  K.  Tefi\  from  37  State  Bonds,  39 
N.  A.  Hardee,  same  voucher, 
Sasan  Hopkins,  voucher    40 

E.  S.  Ripley,  o'r  to  J.  D.  Hawkins 41 
B.  A.  Brown,  voucher   42 

T.  K.  Dunham,  *'  43 
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44 


44 


44 


44 


44 

44 


4( 


•  t 


44 


44 


41 


44 


44 


44 


'•       30. 

44 

44 

1849. 

Jan .       8. 

44 

44 

44 

44 

"       20. 

44 

•  4 

Feb.    28. 

44 

44 

March   5, 

44 

44 

8. 

>4 

44 

44 

44 

April    16. 

44 

44 

••       28. 

44 

4. 

May       a 

41 

44 

"       12. 

.4 

4« 

D.  L.  Clinch,  ac't.  200  00 

B.  B.  Gowen,  **  1^6  50 
John  Hebbard,  on  note,  2000  00 
Scott  &  Rogers,  for  fodder,  10  00 
W.  D.  Brown,  for  com,  8  12J 
Mrs.  Thomas  &  Ball,  for  fodder,  10  00 
Garret,  account,  27  00 
Estate  Tubetha  Ashley,  account,  3Sl  24 
James Brayell,  for  com.  20  00 

C.  J.  Cole,  for  corn,  67  50 
£.  Brown,          **  28  69 
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Mar     17  By  cash,         "     John  L.  Villnlongn,  mroiint,  tl  50 

Ifl.  "  "     K.&  G.  L:4n-,  for  foiUlrr,  i»:j  33 

•*       1».  "  ••    H.  K.  Forte,  for  (oni  (5  25 

•*       19.  "  -     K.  H.Galclu-ll.  fi>r  corn,  13  OGl 

"     <l«*I»o!*i!c(l  in  rianti-rs'  Hank,  by  .M«'5}«n«, ") 
John  KniziT  «S:.  Co.  on  crop  oi'  1848,  ut  ( 
(liirfrcntUuic9,npto  Kith  April.  1849  in- (       IIOIG  49 
c'luHiv*.*.  J 


«*     17  Imlen  8.  I.  Cotton.  noUl  l)v  McjisrM.  G. 


.  W.  And<-rKon  &.  Bro.  18lli  Januaiy,  18'1I».  S         401  29 


G.   ) 


$45,537  28^ 

Returned  January  4th  1849,  bv 

(;K0RGE  LANG, 
GKORGK  W.THOMAS, 


(  Exrs. 


[1.]  We  concur  with  counsel  for  the  plaintiffs  in  error,  that 
excessive  damages  is  good  cause  for  granting  a  new  trial,  and 
that  the  discretion  of  Courts  may  be  properly  exercised  in  this 
respect  in  two  cases :  one  where  the  law  recognizes  some  fixed 
roles  and  principles  in  measuring  tlie  damages,  whence  it  may 
be  known  that  there  is  error  in  the  verdict,  as  in  actions  on  con- 
tracts or  for  torts  done  to  property,  the  value  of  which  may  be 
ascertained  by  evidence. 

[2.]  The  other  includes  suits  for  personal  injuries,  where, 
although  there  is  no  fixed  criterion  for  assessing  the  damages,  yet 
the  Court  must  conclude,  from  the  exorbitancy  of  them,  that  the 
Jury  acted  from  passion,  partiality  or  corruption. 

But,  as  was  very  pertinently  remarked  by  Chief  Justice  Par- 
sons, in  the  case  of  Coffin  vs,  Coffiriy  cited  in  the  argument  to 
enable  the  Court  to  draw  the  conclusion,  that  some  foreign  and 
disturbing  influence  has  acted  on  the  minds  of  tlie  Jur}-,  which 
naturally  produced  error  or  injustice ;  satisfactory  evidence  should 
be  offered  to  show  that  the  damages  are  excessive,  and  in  our 
opinion,  this  evidence  is  not  before  us. 

p.]  We  may  be  impressed  with  the  belief  that  the  mainten- 
ance allowed  in  this  case,  although  it  amounted  to  but  one-half 
the  annual  income  of  the  estate,  was  too  great,  and  that  a  less 
sum  would  have  been  adequate  to  the  support  of  the  family,  as 
contemplated  by  the  Act  of  1838. 

But  where  is  the  proof  in  the  record  to  justify  this  inference.^ 
The  Jury  were  taken   firom   the  neighborhood ;  there  is  no  evi- 
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dence  that  they  were  tampered  with,  or  were  connected  witii 
either  party.  The  cause,  it  is  conceded,  was  fairly  and  fiiUy 
submitted  to  them,  and  they  found  a  verdict  for  the  jdaintiSsy 
assessing  their  support  at  one-half  of  the  net  yearly  income  of 
the  estate.  As  Judges,  we  are  not  authorized  to  substitute  our 
conjectures  or  apprehensions  for  the  determination  of  that  body 
on  whom  the  law  has  devolved  the  duty  of  deciding,  duly  wdgh- 
ing  all  the  circumstances  of  the  case. 

Had  proof  been  introduced  in  the  trial  that  three  thousand 
dollars  was  an  ample  allowance  for  the  widow  and  daughter 
in  that  part  of  the  country,  considering  their  condition  in  life  and 
the  size  of  the  estate,  then  a  verdict  given  for  double  that 
amount,  would  have  carried  on  its  face  the  evidence  that  it 
was  founded  in  bias  or  prejudice.  But  no  such  testimony  was 
tendered.  Judges  should  be  very  cautious,  therefore,  how  they 
overthrow  verdicts  given  by  twelve  men  on  their  oaths,  on  the 
ground  of  excessive  damages,  upon  a  matter  left  so  entirely  to 
their  discretion,  especially  where  the  presiding  Judge  before  whom 
the  cause  was  tried,  and  who  is  presumed  to  have  been,  familiar 
with  all  the  facts,  has  refused  to  interfere.  For  this  Court  to 
order  a  re-hearing,  under  such  circumstances,  it  must  be  made 
manifest  by  the  proof,  that  the  damages  were  ^^  flagrantly  out- 
rageous and  extravagant." 

The  verdict,  consequentiy,  cannot  be  set  aside. 


No.  4. — ^Bulloch,  plaintiff  in  error,  vs.  The  State  of  Georgia, 
defendant. 

[1.]  A  coDtiouance  will  not  be  granted  in  the  Supreme  Court,  lor  the  absMiee 
of  counsel,  where  the  original  counfiel  are  before  the  Court. 

Ward,  for  plaintiff  in  error,  moved  to  continue  diis  cause,  on 
the  ground  of  the  sickness  of  R.  M.  Charlton,  Esq.  evidenced  by 
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the  following  certificate :  "  I  hereby  certify  that  in  consequence 
of  the  injurious  eSects  of  repeated  attacks  of  sickness  on  the 
health  of  Robert  M.  Charlton,  Esq.  I  have  been  compelled,  as  his 
medical  adviser,  to  recommend  an  entire  abstraction  from  all 
professional  duty;  particularly,  attendance  on  the  last  May  Term 
of  the  Superior  Court  at  Savannah,  as  well  as  the  Supreme  Court 
to  be  held  at  Hawkinsville  on  Monday,  16th  inst.  And  it  is  in 
accordance  with  my  advice  also,  that  Robert  M.  Charlton,  Esq. 
has  sought  a  restoration  of  his  health,  by  traveUing  for  a  season 
atthe  North."     Signed  "  P.  M.  KOLLOCK,  M.  D." 

Messrs.  Charlton  and  Ward,  were  tlie  original  counsel  for 
plaintiff  in  error. 

Law,  contra. 

By  the  Cauri. — ^Warner,  J, 

The  motion  for  a  continuance  of  this  cause  must  be  overruled. 
The  plaintiff  in  error  is  represented  before  this  Court  by  one  of 
his  original  counsel  in  the  Court  below,  wha  is  entirely  compe- 
tent to  do  both  him  and  his  cause  entire  justice,  in  our  opinion. 
Motion  for  continuance  refused. 


No.  4. — George  J.  Bulloch,  plaintiff  in  error,  vs.  The  State  or 
Georgia,  defendant. 

[1.]  On  the  trial  of  an  indictment  against  a  bank  officer  for  embezzling  a  large 
sum  of  money  from  the  bank,  evidence  going  to  show  tliat  he  was  in 
straightened  circumstanced,  and  waa  dealing  to  a  heavy  amount,  shortly 
hefore  the  larceny,  in  the  purchase  of  lottery  tickets,  thereby  creating  a 
necessity  upon  him  for  the  use  of  large  simis  of  money,  is  admisible  for  the 
consideration  of  the  Jury ;  especially  when  corroborated  by  confessions  of 
the  prisoner  himself,  of  Urge  losses  in  the  lotteries,  about  the  time  of  the 
larceny. 

[8.]  In  such  an  indictment,  the  description  of  the  bank  bills  by  amounts, 
TBlue,  by  what  bank  issued,  and  by  whom  signed  and  countersigned,  is 
•officient,  without  specifying  the  numbers  of  the  bills  and  the  dates  thereof^ 
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[3.]  If  some  oftlic  counts  iu  the  indictment  Iv  got  xl  and  otb  e  rs  defect  iv^e,  and 
a  gi'nenil  verdict  of  gtiilty  be  returned,  t!ie  intendment  of  the  law  is,  that 
the  Jury  iind  the  charge  in  the  good  ctmnts  to  be  true,  and  judgment  will 
be  awarded  bv  the  Court  thereon. 

[4.]  When  there  are  .several  counta  iu  an  indictment,  charging  different 
grades  of  the  frame  offence,  with  punishments  differing  in  degree  only,  but 
of  the  same  nature,  and  the  Jury  return  a  general  verdict  of  giilty,  the 
judgment  will  not  Ix^  arretted,  but  the  Court  will  award  judgment  for  the 
highest  grade  of  the  offence  charged  in  the  indictment. 

[6.]  Tlie  Court,  in  charging  the  Jury,  docs  notvitdate  the  Act  of  1850,  in  ex- 
plaining to  them  the  nature  and  effect  of  direct  and  circumstantial  evi- 
dence. 

[6.]  The  principal  offender  nd  acces.'*aries  after  the  fact,  maybe  properly 
included  in  the  general  count  in  the  indictment,  and  when  so  charged  in 
the  manner  prescribed  by  the  Penal  Co«le  (►f  this  State,  the  charge  against 
the  principal,  and  the  charge  again.<t  the  accessaries,  will  not  be  consid- 
ered as  separate  and  distinct  counts,  but  the  accusation  against  all  will  be 
considered  as  embraced  in  one  count ;  especially  when  each  count  com- 
mences and  couclude.<t  in  the  manner  and  form  required  by  the  Code,  and 
ouch  conclu<%ion  at  the  end  of  each  count  against  such  principal  and  ac- 
cessaries, is  sufficient. 

Indictment  for  larceny  after  a  trust  delegated  or  confidence 
reposed.  In  Chatham  Superior  Court.  Tried  before  Judge 
H.  R.  Jackson,  January  Term,  1851. 

The  plaintiff  in  error  was  placed  upon  his  trial,  upon  issue 
joined  on  the  following  indictment :  The  first  count  was  as 
foUow^s :  "  For,  that  the  said  George  J.  Bulloch,  of  said  County 
and  Stat^,  on  the  27th  of  February,  1850,  in  the  County  afore- 
said ;  the  said  George  J.  Bulloch  being  then  and  there  a  person 
employed  in  the  Central  Railroad  and  Banking  Company  of 
Georgia,  a  bank  and  corporate  body  in  the  said  State  of  Greorgia, 
chartered  by  the  Legislature  of  said  State  of  Georgia,  doing 
business  in  the  County  and  State  aforesaid,  under  the  name  and 
style  of  the  Central  Railroad  and  Banking  Company  of  Georgia ; 
and  then  and  there  holding  the  office  and  employment  of  Cashier 
in  the  said  the  Central  Railroad  and  Banking  Company  of  Geor- 
gia—one bank  bill  for  the  payment  of  five  dollars,  and  of  the 
value  of  five  dollars,  of  the  said  the  Central  Railroad  and  Bank- 
ing Company  of  Georgia,  signed  by  the  President  thereof,  R.  R. 
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Cuyler,  and  countersigned  by  the  Cashier  thereof,  George  J.  Bul- 
loch, (proceeding  to  describe  in  the  same  tenns,  other  bills  of  the 
denomination  of  ^,  twenty ^  fjlyani  one  hundred  dollars^)  of  the 
aforesaid  bank  bills,  being  the  property  of  the  said  the  Central 
Railroad  and  Banking  Company  of  Georgia,  and  then  and  there 
being  found  and  entrusted  >vith  him,  tlie  said  George  J.  Bul- 
loch, by  virtue  of  his  office  and  employment  as  Cashier  of  said 
bank  as  aforesaid,  then  and  there  feloniously  did  embezzle,  steal, 
secrete,  and  fraudulently  take  and  carrj-  away,  to  the  great  dam- 
age of  the  said  Central  Railroad  and  Banking  Company  of  Geor- 
gia."    And  that,  &c. 

The  seamdj  thirds  fourth  and  fifth  counts  were  similar  to  the 
first,  respectively  and  separately  charging  Bulloch  with  embez- 
zling, stealing,  secreting  and  fraudulently  taking  and  carrying 
away  the  money  described  as  above.  The  sixih  count  was 
similar,  except  it  described  the  bills  as  follows :  ''  One  bank 
bill  for  the  payment  of  twent}'  dollars,  and  of  the  value  of  twen- 
ty dollars,  made  and  issued  by  the  said  the  Central  Railroad 
and  Banking  Company  of  Georgia ;  the  said  sum  of  money 
aforesaid  being  due  and  unpaid  thereon."  The  seventh  count 
was  similar,  except  it  described  certain  of  the  bills  as  follows  : 
<<  One  bank  bill  for  the  payment  of  twenty  dollars,  and  of  the 
value  of  twenty  dollars,  made  and  issued  by  the  said  the  Central 
Railroad  and  Banking  Company  of  Greorgia,  signed  R.  R.  Cuy- 
ler, President,  and  Greorge  J.  Bulloch,  Cashier,  payable  to  Wm. 
Crabtree  or  bearer,  and  dated  the  11th  day  of  July,  1848  ;  the 
said  amount  of  money  being  then  and  there  due  and  payable 
thereon,  the  said  bank  bills  being  then  and  there  the  property  of 
the  said  the  Central  Railroad  and  Banking  Company  of  Georgia." 
The  eighth  count  was  similar,  except  it  described  the  money 
stolen,  as  ^'  certain  bank  bills  of  the  said  the  Central  Railroad 
and  Banking  Company  of  Georgia,  for  the  payment  of  one  hun- 
dred and  three  thousand  dollars,  and  of  the  value  ot  one  hun- 
dred and  three  thousand  dollars,  being  the  property  of  the  said, 
&c."  The  mnih  and  tenth  counts  were  substantially  the  same  as 
the  eighth.  The  elevent/i  count  was  framed  under  the  XXXVIth 
Seotioo  of  Vlth  Division  of  the   Penal   Code^  differing  from 
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the  former  counts  in  not  charging  that  the  money  was  entrusted 
to  Bulloch  as  Cashier ;  and  simply  charging  that  the  bills  were 
entrusted  to  him,  and  fraudulently  converted  by  him,  to  his  own 
use.  The  twel/Ut  count  was  similar  and  substantially  the  same 
with  the  eleventh. 

The  evidence  in  this  case,  showed  that  the  defendant  below 
was  Cashier  of  the  Central  Railroad  and  Banking  Company,  at 
the  time  charged ;  that  up  to  a  short  time  before,  27th  Februaiy, 
1850,  he  acted  both   as  Cashier  and  Teller.     By  his   owti  ac- 
count, on  2d  Februarj-,  1850,  he  had  in  his  hands  of  the  funds 
of  the  bank,  $120,000.     On  29th  January,  1850,  a  new  issue  of 
bills  was  made  to  the  amount  of  $35,000,  a  large  portion  of  which, 
must  have  been  in  the  hands  of  defendant  on  27th  February, 
1850.     The  bank  lost  about  $103,000  of  the  $120,000  in  the 
hands  of  Bulloch.     On  26th  Februaiy,  1850,  Bulloch  was  seen 
in  the  bank  for  the  last  time.     On  27th,  R.  R.  Cuyler,  President, 
left  Savannah  for  Macon  for  a  few  days.     On  his  return,  found 
that  Bulloch  was  gone — opened  the  vault  in  presence  of  Board 
of  Directors,  and  found  therein  between  16  and  $17,000  in  pro- 
miscuous notes,  chiefly  small.     Bulloch  told  the  President  fre- 
quently, that  he  found  it  very  difficult  to  get  along  with  his  pri- 
vate affairs,  being  heavily  pressed  by  a  large  judgment.     After 
Bulloch    disappeared,  the  bank  offered   a  reward  of  $5,000  for 
his  apprehension.     He  was  arrested  in  England  and   brought 
back  to  Savannah.     On  the  day  of  his  return,  R.  R.  Cuyler  went 
to  see  him,  and  had  a  conversation  with   him,  in  the  course  of 
which,  he  told  Mr.  Cuyler  that  he  had  dealt  largely  in  lottery 
tickets  ;  that  in  December,    1849,  he  drew  two  prizes,   one  of 
$10,000,  and  another  of  $2,000,  which  he  appropriated  to  re- 
place money  which  he  had  previously  taken  to  purchase  lottery 
tickets,  and  that  this  made  his  accounts  good  on  the  1st  January, 
1850;  that  in  February,  1850,  he  lost  in  the  purchase  of  lottery 
tickets,  $15,000.     Bulloch  said  in  tlie  same  conversation,   that 
he  lost  his  keys  at  one  time  for  three  days,  and  found  them   in 
his  drawer  at  the  bank,  and  then  discovered  that  the  money  had 
been  stolen.     He  told  no  one  of  it,  because  he  thought  no  one 
would  believe  him.     He  said  he  lost  at   that  time,   $110,000. 
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He  did  not  suspect  any  one  particularly.  Mr.  Cuyler  testified 
further,  that  on  the'^d  March,  1850,  Mr.  Wm.  H.  Bulloch  de- 
livered to  witness,  a  bundle  of  papers  which  he  said  a  sen'ant 
had  brought  to  him,  and  which  he  felt  bound  to  deliver  to  the 
Board  of  Directors.  These  were  a  package  of  lottery  tickets 
enclosed  to  Maury  &  Co.  with  the  following  letter  in  George  J. 
Bulloch's  hand- writing : 

"  Gents. — ^I  enclose  you  certificate  and  prize  tickets,  which, 
please  examine  and  send  me  a  check  on  New  York  for  tlie 
proceeds,  and  oblige  THOS.  J.  BULLOCH. 

Savannahy  February  28M,  1850. 

Messrs.  J.  &  C.  Maury  &  Co.     Alexa?'* 

The  tickets  bore  date  from  1847  down  to  1850. 

To  the  admission  of  this  evidence  as  to  these  lottery  tickets, 
counsel  for  defendant  objected  on  the  ground  that  the  same  was 
irrevelant.     The  Court  ovemded  the  objection. 

It  appeared  from  the  e\idence  that  Bulloch,  as  Cashier  of  the 
bank,  had  several  shares  of  stock  in  the  bank,  standing  in  his 
name. 

Much  other  oidence  was  introduced,  which  it  is  unnecessary 
to  refer  to,  for  the  purpose  of  understanding  the  errors  assigned. 

The  Jury  returned  a  verdict  of  "guilty,"  whereupon  a  motion 
was  made  in  arrest  of  judgment,  on  the  grounds : 

1st  Because  in  no  count  in  the  indictment,  were  the  bank 
bills  alleged  to  have  been  stolen,  sufficiently  described,  so  as  to 
enable  the  owner  to  identify  them. 

2d.  Because  upon  an  indictment  in  which  some  of  the  counts 
were  defective,  and  in  which  different  offences  were  charged, 
and  for  which  different  punishments  are  by  Statute  inflicted,  a 
general  verdict  of  guilty  was  rendered,  without  speci^ing  the 
count  or  counts  upon  which  the  defendant  was  found  guilty. 

At  the  same  time  (by  consent)  a  motion  was  made  for  anew 
trial,  on  the  following  grounds : 

1st  Because  the  Court  ened  in  stating  to  the  Jury,  that 
there  was  force  in  the  argument  of  the  Solicitor  Creneral,  that 
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the  objectioD  of  tbe  defendant's  counsel  to  the  description  of  the 
propert}'  in  the  indictment,  had  come  too  late,  being  made  after 
recording  the  prisoner's  plea  and  proceeding  with  the  trial  of  the 
cause. 

2d«  In  charging  the  Jur>'  that  the  bank  bills  alleged  to  have 
been  stolen,  were  sufficiently  described  in  some  of  the  counts  in 
the  indictment 

3d.  In  charging  the  Jury  that  defendant  could  be  convicted  of 
larceny  of  the  bank  bills  which  had  been  entrusted  to  him  as  the 
Cashier  of  the  Central  Railroad  and  Banking  Company,  whilst  as 
Cashier,  he  was  one  of  the  stockholders  of  the  said  bank,  and 
a  number  of  the  shares  of  said  bank  being  held  in  his  name  as 
Cashier. 

4th.  In  charging  the  Juiy  that  after  a  larceny  had  been  proved 
to  have  been  committed,  it  was  not  necessary  to  prove  the  guilt 
of  the  prisoner  by  any  positive  evidence. 

dth.  In  charging  that  the  possession  or  use  of  moce  money 
than  the  prisoner  could  honesdy  account  for,  was  evidence  of 
guilt. 

6tli.  In  charging  that  the  prisoner's  absconding  or  concealing 
himself,  was  considered  by  the  law  evidence  of  guilt 

7th.  In  admitting  in  evidence,  a  large  number  of  lottery  tick- 
ets which  had  been  purchased  and  drawn  before  the  proof  of  any 
larceny  aUeged  to  have  been  committed  by  the  defendant,  with- 
out any  proof  that  they  had  ever  been  in,  or  had  come  from  the 
possession  of  the  defendant 

8th.  In  admitting  m  evidence  proof  of  the  purchase  of  lottery 
tickets  by  the  defendant  before  the  alleged  larceny  was  proved 
to  have  been  committed,  and  at  a  time  when,  by  the  testimony  of 
the  witnesses  for  the  prosecution,  the  money  alleged  to  have 
been  stolen  was  in  possession  of  the  Central  Railroad  and  Bank- 
ing Company. 

9th.  That  the  presiding  Judge  erred  in  expressing  and  inti- 
mating to  the  Jury  his  opinion  as  to  what  had  or  had  not  been 
proved. 

10th.  In  expressing  and  intimating  his  opinion  as  to  the  guilt 
of  the  aceused. 
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llth.  Because  the  charj^e  was  contrarj-  to  law. 

12th.  Because  the  verdict  was  roiitrarv  to  law. 

13th.  Because  the  veniict  was  contrary  to   evidence. 

14th.  Because  a  general  verdict  of  "  guilty  "  has  been  ren- 
dered upon  an  indictment  in  which  some  of  tlie  counts  are  de- 
fective, and  in  which  different  offences  are  charged,  and  for 
which,  different  punishments  are  prescribed. 

The  presiding  Judge  refused  to  arrest  the  judgment  or  grant  a 
new  trial. 

Upon  these  several  decisions  of  the  Court,  the  following  errors 
were  assigned : 

1st.  That  the  Court  erred  in  admitting  the  said  letter)-  tickets 
in  evidence,  the  same  being  irrelevant  to  the  issue  joined. 

2d.  That  the  Court  erred  in  deciding  and  holding  that  the 
bank  bills  alleged  to  have  been  stolen,  were  sufficiently  de- 
scribed. 

3d.  ^rhat  the  Court  erred  in  refusing  to  arrest  the  judgment, 
on  the  ground  that  the  indictment  contained  defective  counts, 
and  counts  in  which  different  offences  were  charged,  and  differ- 
ent punishments  inflicted  by  the  Statute ;  and  tliat  a  general 
verdict  of  guilty  had  been  rendered,  without  specifying  the  count 
on  which  the  defendant  was  found  guilty. 

4tfa.  That  the  Court  erred  in  charging  the  Jury,  "  that  it  was 
competent  for  them  to  look  to  circumstantial  testimony,  as  for 
instance,  the  acts  and  conduct  of  theaccusedy  to  ascertain  guilt ; 
such  as  his  absconding  and  concealing  himself  for  the  purpose 
of  escaping  the  laws,  or  his  being  possessed  of,  or  using  large 
sams  of  money  which  he  could  not  honestly  account  for." 

dth.  Because  the  verdict  is  contrary  to  law,  in  this,  that  the 
offence  for  which  the  defendant  is  indicted  is  created  by  Statute, 
and  the  indictment  does  not  conclude  contra  famwm  SUMx^  nor 
in  the  manner  prescribed  by  the  Penal  Code  of  this  State. 

JoHK  E.  Wabd,  presented  his  own  brief  and  that  of  Jomr  M. 
Bebbien,  for  plaintiff  in  error. 

Law  and  Babtow,  for  defendant. 
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By  t/ie  CouH. — Warner,  J.  delivering  the  opinion. 

The  plaintifT  has  assigned  five  distinct  grounds  of  error  to  the 
judgment  of  the  Court  below  in  this  case,  which  we  shall  consid- 
er in  the  order  the  same  appear  in  the  record  before  us. 

[1.]  The  first  ground  of  error  assigned  is,  that  the  Court  erred 
in  admittingin  evidence  sundr}' letter)  tickets  contained  in  apack- 
age  addressed  to  Maury  &  Co.  with  a  note  written  by  the  defendant, 
directing  the  proceeds  of  the  tickets  to  be  remitted  to  his  brother. 

The  objection  urged  to  the  admission  of  this  evidence  is,  that 
it  appears  from  the  record,  that  these  tickets  were  purchased 
anterior  to  the  time  the  money  is  proved  to  have  been  taken  from 
the  bank,  and  therefore,  irrelevant  testimony. 

It  appears  from  the  record,  that  the  defendant  was  the  Cashier  of 
the  Central  Railroad  and  Bonking  Company,  and  had  the  cus- 
tody of  the  money  and  funds  belonging  to  that  institution ;  that 
on  the  2d  day  of  February,  1850,  by  his  own  showing,  he  had 
in  his  hands  the  sum  of  $120,000 ;  that  on  or  about  the  27th 
of  the  same  month,  there  was  $103,000  taken  from  the  bank, 
and  the  defendant  absconded  firom  the  State  about  the  same  time 
to  England,  where  he  was  arrested  and  brought  back.  It  also 
appears,  that  the  defendant  was  embarrassed  in  his  pecuniaiy 
matters  previous  to  that  time,  saying  it  was  difficult  for  him  to 
get  along  with  his  private  affairs,  being  pressed  by  a  large  judg- 
ment, and  it  was  exceedingly  difficult  for  him  to  live.  After  the 
defendant  was  brought  back  to  Savannah,  he  admitted  to  Mr. 
Cuyler,  the  President  of  the  bank,  that  he  had  been  dealing  in 
lottery  tickets,  and  commenced  doing  so  the  preceding  fall ;  that 
his  losses  in  February  by  lotteries,  could  not  have  exceeded 
$16,000  in  that  month.  The  defendant  also  stated,  that  in  De- 
cember be  drew  two  prizes  in  the  lotteries,  amounting  to  $12,- 
000,  and  that  money  went  to  replace  money  which  he  had  pre- 
viously taken  to  purchase  lotteiy  tickets,  and  it  made  his  money 
good  at  the  end  of  the  month. 

There  is  no  positive  evidence  that  the  defendant  took  the 
money  from  the  bank ;  his  guilt  can  only  be  established^by  cir- 
cumstantial evidence,  that  is  to  say,  by  proof  of  such  facts  and 
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circumstances,  as  will  conduce  to  establisli  his  guilt  in  the 
minds  of  reasonable  men.  When  a  p^reat  crime  has  been  com- 
mitted, it  is  important  to  inquire  whetlier  the  accused  party  was 
influenced  by  any  motive  to  commit  such  an  ofTence,  for  t\w.  ab- 
sence of  all  motive  to  commit  the  offence  charp^ed  against  him, 
affords  a  strong  presumption  of  his  innocence ;  whertias,  if  it 
appears  on  the  contrary,  that  he  was  influenced  by  a  very  strong 
motive  to  commit  the  particular  offence  charged,  the  probability 
of  his  guilt  is  necessarily  greatly  strengthened. 

Now,  the  offence  with  wliich  the  defendant  stands  charged  in 
the  indictment  is,  that  as  the  Cashier  of  the  Central  Railroad 
Bank,  he  did  embezzle,  steal,  seciete  and  fraudulently  take  and 
carry  away,  a  large  amount  of  money  which  had  been  entrusted  to 
him  as  such  Cashier.  To  purchase  these  lottery  tickets,  a  con- 
siderable sum  of  money  was  required,  as  is  manifestly  apparent 
to  every  reasonable  mind.  But  it  is  urged  by  the  defendant's 
counsel,  that  these  tickets  were  all  purchased  before  the  money 
is  proved  to  have  been  taken  from  the  bank,  and  therefore,  can- 
not afford  any  presumption  of  his  guilt  Concede  for  the  pur- 
pose of  this  investigation,  that  McAlpin  and  Fay,  the  directors 
vho  counted  the  money,  were  not  deceived  or  mistaken^  as  to  the 
money  being  in  the  bank  on  the  days  which  they  profess  to  have 
counted  it — ^yet  the  e\idence  of  the  lotteiy  tickets  shows,  that  to 
have  purchased  them,  the  defendant  must  have  had  money  ob- 
tained from  some  quarter.  Did  heboirow  the  money  to  purchase 
the  tickets  from  a  friend,  or  did  he  purchase  the  tickets  on  a 
credit?  Still  the  purchase  of  the  tickets  created  di  necessity  fox 
money;  especially,  as  the  defendant  was  in  debt,  and  hard  press- 
ed to  live.  The  purchase  of  a  great  number  of  lottery  tickets, 
anterior  to  the  loss  of  the  money  by  the  bank,  by  the  defendant, 
created  a  necessity  for  him  to  have  money  to  pay  for  them.  The 
purchase  of  the  tickets  created  a  debt,  which  the  defendant  was 
bound  to  pay,  either  with  his  own  money,  or  that  entrusted  to 
him  by  other  people.  By  his  own  confessions,  he  had  no  spare 
cash  of  his  own,  with  which  to  purchase  lottery  tickets.  Did  he 
bonow  the  money  from  his  friends  or  other  persons  to  purchase 
tfaenii  before  the   money  was  taken  from  the  bank  ?     If  so^  he 
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still  had  a  use  for  money  to  pay  that  debt,  and  who  would  be 
most  likely  to  take  money  entrusted  to  him,  he  who  had  pur- 
chased nothing  which  created  a  demand  for  money,  or  one  who 
had  a  pressing  necessity  for  it  to  pay  for  lottery  tickets  ?  The 
fact  that  the  defendant  had  purchased  a  large  number  of  lottery 
tickets  before  the  money  was  taken  from  the  bank,  taken  in 
connexion  with  his  pecuniary  embarrassments,  affords  evidence 
of  at  least  a  motive  on  his  part,  to  have  the  use  oj  money ;  and  as 
such,  it  was  properly  submitted  to  the  Jury,  as  a  circumstance 
taken  in  connexion  with  the  other  evidence,  affording  a  presump- 
tion of  his  guilt.  The  question  is  not  as  to  the  effect  which  this 
evidence  may  have  had  on  the  minds  of  the  Jury,  but  was  it  compe- 
tent  to  introduce  it  on  the  trial,  when  taken  in  connexion  with 
the  other  facts  exhibited  by  the  record  ?  We  think  the  evidence 
offered,  was  competent,  for  the  reasons  already  stated. 

[2.]  The  second  ground  of  error  alleged  in  the  assignment  is, 
that  the  Court  erred  in  deciding  that  the  bank  bills,  charged  to 
have  been  stolen,  were  sufficiently  described  in  the  indictment. 

By  the  33d  section  of  the  6th  division  of  the  Penal  Code,  it 
is  declared,  that  "Any  officer ^  servant  or  other  person  employed 
in  any  bank  or  other  corporate  body  in  this  State,  who  shall  em- 
bezzle, steal,  secrete,  or  fraudulentiy  take  and  carry  away  any 
money,  gold  or  silver  bullion,  note  or  notes,  bank  bill  or  billsj 
bill  or  bills  of  exchange,  &c.  shall,  on  conviction,  be  punished 
by  imprisonment  and  labor  in  the  Penitentiary,  for  any  time  not 
less  than  two  years,  nor  longer  than  seven."     flrtwce,  631. 

The  defendant  is  accused  in  the  indictment,  with  embezzling, 
stealing,  secreting  and  fraudulently  taking  and  canying  away, 
one  bank  bill  for  the  payment  of  five  dollars,  and  of  the  value 
of  five  dollars,  of  the  Central  Railroad  and  Banking  Company 
of  Georgia,  signed  by  the  President  thereof,  R.  R.  Cuyler,  and 
countersigned  by  the  Cashier  thereof,  Greorge  J.  Bulloch,  while 
holding  the  office  and  employment  of  Cashier  of  the  said  Cen- 
tral Railroad  and  Banking  Company  of  Georgia. 

The  defendant  is  also  charged  with  embezzling,  stealing,  se- 
creting and  fraudulentiy  taking  and  carrying  away  other  denom- 
inations of  the  bills  of  said  bank,  to  wit:  ten  dollar,  twenty  ddl- 
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lar,  fiilv  dollar  and  one  hundred  dollar  bills — each  denomination 
of  the  bills  described  in  the  same  manner  in  the  indictment  as 
the  five  dollar  bill.     The  objection  is,  that  the  bank  bills  are  not 
sufficiently  described  in  the  indictment.     The  gt?neral  rule  is,  that 
ever}'  indictment  must  charge  the  crime  with  such  certainty  and 
precision,  that  it  may  be  understood ;  allcgiiig  all  the  requisites 
that  constitute  the  offence,  and  that  every  averment  must  be  so 
stated,  that  the  party  accused  may  know  ihv  t^entrahmture  of  the 
crhne  of  which  he  is   accused,     1  Chiity^s  Criin.  IjiWy  marginal 
page  J  172.     The  defendant  is  accused  with  having  stolen  sun- 
di}'  bank  bills  of  a  j)articular  denomination,  and  of  a  particular 
value,  of  the  Central  llailroad  and  lianking  Company  of  Geor- 
gia, signed  by  the  President  of  that  com{)any,  and  (countersigned 
by  the  Cashier  thereof,  the  same  being  tJie  property  of  tliat  bank, 
which  were  entrusted  to  the  defendant  as  such  Cashier.     This 
description    of  the  bills   alleged  to  have   been  stolen    by  the 
defendant,  is  sufficient,  in  our  judement,  to  inform  him  of  the 
general  nature  of  the  offence  of  which  he  is  accused.     If  a  more 
minute  description  should  be  required,  as  for  instance,  the  date 
and  letter  of  each  bill,  a  conviction  under  this  section  of  the 
Code  would,  in  most  cases,  be  impossible.     The  Legislature 
have  made  the  stealing  of  bank  bills  larceny,  and  there  exists 
no  good  reason  why  there  should  be  a  more  minute  description 
of  bank  billsj  than  of  chattels  which  are  made  tlie  subject  of  lar- 
ceny.    The  description  of  the  bank  bills  in  this  indictment,  is 
equally  as  minute  and  specific,  as  that  contained  in  die  form  of  a 
similar  indictment  in  Archbold^s  Criminal  Pleadings  130.     See, 
also,  Bex  vs.  Johnson^  3  Maul  fy  Selwyn^  639,  553.     (Jominon- 
wealth  vs.  Richards,   1   Mass,  Rep.  337.     But  the  1st  section  of 
the  14th  division  of  the  Penal  Code,  answers  the  objection  raised 
by   the   plaintiff  in   error.     By   that  section  of  the  Code  it  is 
declared,  that  "  Every  indictment  or  accusation  of  the  Grand 
Jury  shall  be  deemed  sufficiently  technical  and  correct,  which 
states  the  offence  in  the  terms  and  language  of  this  Code,  or  so 
plainly  that  the  nature  of  the  offence  charged  may  be  easily  under- 
ftood  by  the  Jury.**     Prince,  658.     Nor  do  we  entertain  a  doubt, 
iliBt  the  defendant  could  plead  the  present  indictment  in  bar  of 
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another  prosecution  for  the  same  offence,  and  with  the  proper 
averments  contained  in  such  plea,  would  be  protected. 

[3.]  The  third  ground  of  error  assigned  is,  that  the  Court  re- 
fused to  arrest  the  judgment,  on  the  ground  "  that  the  indict- 
ment contained  defective  counts,  and  counts  in  which  different 
offences  were  charged,  and  different  punishments  inflicted  by 
Statute,  and  tliat  a  general  verdict  of  guilty  had  been  rendered, 
without  specifying  the  count  on  which  the  defendant  was  found 
guilty."  It  is  a  well  settled  principle  in  Criminal  Law,  that 
where  there  are  several  counts  in  an  indictment,  some  of  which 
are  good,  and  others  bad  or  de/edive^  that  judgment  may  be 
rendered  against  the  defendant  upon  those  which  are  valid.  1 
Chiity^s  Crim,  LaWy  marginal  page^  249.  lb,  640.  The  People 
vs.  Curling,  1  John.  Rep.  322.  The  State  vs.  Miller,  7  IredelPs 
Law  Reports,  275.  By  the  33d  section  of  the  6th  division  of  the 
Penal  Code,  the  qficer  of  a  bank  who  commits  a  larceny  after  a 
trust  has  been  delegated,  or  a  confidence  reposed,  may  be  pun- 
ished by  imprisonment  in  the  Penitentiary,  for  any  time  not  less 
than  two,  nor  more  than  seven  years.  By  the  36th  section  of  the 
same  division  of  the  Penal  Code,  any  person  7wt  an  officer  em- 
ployed in  any  public  department  of  the  government  or  corporate 
body,  who  shall  be  convicted  of  the  same  offence,  may  be  pun- 
ished by  imprisonment  in  the  Penitentiary  for  any  time  not  less 
than  one  year,  nor  longer  than /?«?  years. 

[4.]  In  some  of  the  counts  in  the  indictment,  the  defendant  is 
charged  with  the  offence,  as  the  Cashier  of  the  Central  Railroad 
and  Banking  Company  of  Georgia;  in  others,  he  is  charged 
with  the  offence  in  his  individual,  and  not  in  his  official  capacity 
as  Cashier.  The  point  made  by  the  plaintiff  in  error  then  is, 
that  inasmuch  as  there  are  different  counts  in  the  indictment,  bas- 
ed upon  the  t^^o  different  sections  of  the  Statute,  and  the  pun- 
ishment under  each  section  being  different  in  degree,  therefore 
the  judgment  ought  to  be  arrested,  because  the  Jury  have  found 
a  general  verdict  of  guilty,  without  specifying  upon  which  par- 
ticular count  they  intended  to  find  him  guilty,  so  asto  enable  the 
Court  to  pronounce  tlie  appropriate  judgment.  It  has  been  urg- 
ed in  the  argument,  that  the  Court  cannot  know  whether  llie 
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Jury  intended  to  find  the  defendant  guilty  of  the  offence,  under 
the    33d  section  or    under  the  36th  section  of  the  Code,  and 
that  tliis  is  a  material  question,  because  the  punishment  prescrib- 
ed under  the  two  sections  is  different  in  degree.     By  the  16th 
section  of  the  14th  division  of  the  Penal  Code,  it  is  declared,  that 
*^  On  ever)'  trial  for  any  crime  or  offence^  the  Jury  shall  be  judges 
of  the  law  and  the  fact,  and  shall,  in  every  case,  give  a  general 
verdict  of  guilty  or  not  guilty."     Prince^  660.     The  question  is 
not  whether  the  Court  should  have  quashed  this  indictment  on 
demurrer,  or  compelled  the  prosecuting  officer  to  elect  on  which 
count  of  the  indictment  he  would  try  the  defendaiit,  but  the  ques- 
tion here  is,  whether  tlie  judgment  shall  he  arrested.     As  a  general 
rule  of  criminal  pleading,  a  defendant  cannot  be  charged  with  dis- 
ibid  offences  in  tlie  same  indictment ;  as  for  instance,  larceny  in  one 
connt,  and  perjury  in  another,  for  the  reason  that  it  would  necessari-    j 
ly  embarrass  him  in  his  defence ;  for  he  might  be  willing  tliat  a    j 
Juror  should  trv  him  for  one  offence  and  not  the  other;  but  tlie    ! 
same  offence,  that  is  to  say,  the  same  species  of  the  offence  may    | 
be  charged  in  different  ways,  in  several  counts,  in  order  to  meet    ! 
the  evidence.     ArchhoUPs  Cnm,  Pleadings  20^  31.     It  is  no  ob-    ! 
jection  to  an  indictment,  that  the  punishment  of  the  offence  in   i 
one  of  the  counts  is  j)ositivey  and  in  the  other  discretionary ;  for 
after  a  general  verdict,  the  objection  of  misjoinder  may  be  avoid- 
ed, by  entering  up  judgment  upon  a  particular  count.     iChitty^s  i 
Crim.  LaWy  marginal  page^  255.     The  defendant  is  not  charged 
with  two  distinct  offences  in  tliis  indictment,  but  he  is  accused  in    ', 
all  the  counts  with  the  offence  of  "  larceny  after  a  trust  delegated 
and  confidence  reposed". 

There  is  nothing  in  the  different  counts  which  would  have  a 
tendency  to  embarrass  him  on  his  trial,  or  to  deprive  him  of  any 
legal  right.  The  character  of  the  offence  is  the  same  in  all  he 
counts,  and  he  was  entitled  to  the  same  number  of  peremptory 
challenges,  in  the  selection  of  his  Jurors,  to  try  him  upon  each 
and  every  count  in  the  indictment.  The  stealing  the  bank  bills 
aa  the  Cashier  of  the  bank,  after  a  trust  delej^ted  and  confidence 
r^osed,  and  stealing  the  same  witliout  being  employed  in  any 
Q^Ecin/ capacity,  constitutes  tiie  only  difference.     In  any  view  of 
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the  question,  the  offence  is  steaUng  the  bank  bills  of  the  Central 
Railroad  and  Banking  Company,  after  a  trust  delegated  and  con- 
fidence reposed.     But  it  is  urged,  that  stealing  the  bills  as  Cash- 
ier, is  in  view  of  the  Statute,  a  higher  grade  of  the  offence,  than 
if  he  stole  them  without  being  such  Cashier.     Admit  it  to  be  so, 
and  what  is  the  legal  inference  from  the  general  verdict  of  guilty 
found  by  the  Jury?     Both  counts  in  the  indictment  being  good, 
the  presumption  of  the  law  is,  that  the  Jury  intended  to  find  him 
guilty  of  the  highest  grade  of  the  offence  charged  in  the  indict- 
ment, as  much  so  as  if  on  an  indictment  for  murder,  containing 
two  counts,  one  for  murder  and  the  other  for  manslaughter,  the 
Jury  had  returned  a  general  verdict  of  guilty.     On  the  trial  of 
an  indictment  containing  two  counts,  one  for  murder  and  the 
other  for  manslaughter,  and  a  general  verdict  of  guilty  found  by 
the  Jury,  the  defendant  would  be  punished  for  the  higher  grade 
of  the   offence,  for  the  reason,  that  the  Jurj'  having  found  the 
defendant  guilty  generally^  the  presumption  of  the  law  is,  that 
they  intended  to   find  him  guilty  of  the  highest  offence  with 
which  he  was  charged  in  the  indictment — murder  and  man- 
slaughter being  the  same  species  of  crime,  to  wit :  homicide^  but 
differing  only  in  the  degree  of  guilt.     So  in  the  case  before  us, 
the  defendant  is  charged  in  all  the  counts  of  the  indictment  \iith 
the  same  species  of  crime,  to  wit :  larceny  after  a  trust  delegated 
and  confidence  reposed^  but  differing   only  in  the  degree  of  guilt 
which  attaches  to  the  offence,  when  committed  under  the  33d 
section  or  the  36th  section.     The  count  in  the  indictment  which 
charges  the  defendant  with  stealing  the  bank  bills  from  the  bank, 
as  the  Cashier  thereof,  under  the  3d  section,  being  a  good  count, 
and  the  Jury  having  found  him  guilty  generally^  it  is  competent 
for  the  Court  to  award  judgment  against  him  upon  that  count, 
and  the  motion  in  arrest  of  the  judgment  was  properly  overruled  by 
the  Court  below,  both  upon  principle  and  authority.     Jirchbold^s 
Crim.  Pleading,  31.      Young  and  others  vs.  The  King,  3  Term  R. 
106.     The   People  vs.  Rynders,  12  WendeWs  Rep.  426.     Josselyn 
vs.  The  Convinomoealih,  6  Mctcalfh  Rep.  236.     Harmon  vs,  I%e 
Commonwealth,  12  Serg.  fy  Rawle^s  Rep.  69.     TTie  King  vs.  Dar^ 
by,  4  East,  179.     The  Unikd  States  vs.  The  Pirates,  6   Wheakm^ 
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207.  4  Cond.  Rep.  Supreme  Court  U.  S.  636.  In  the  last  case 
cited,  it  was  held,  tliat  each  count  in  an  indictment  is  a  substan- 
tive charge,  and  if  the  finding  conform  to  any  one  of  them,  which 
in  itself  will  support  the  verdict,  it  is  suffiritnt  to  give  judji^ment. 
Besides,  tlie  2d  section  of  the  14th  division  of  the  Penal  Code 
declares,  that  "No  motion  in  arrest  of  judgment  shall  be  sustain- 
ed for  any  matter  not  affecting  the  recr/ men*/*  of  the  off  rncc  chRVg- 
ed  in  the  indictment."     Prince^  659. 

[5.]  The  fourth  ground  of  error  taken  in  the  assignment  is, 
that  the  Court,  in  chargingthe  Jury,  stated,"  That  it  was  compe- 
tent for  them  to  look  to  circumstantial  testimony,  as  for  instance, 
the  acts  and  conduct  of  the  accused,  to  ascertain  his  guilt ;  such 
as  his  absconding  and  concealing  himself  for  the  purpose  of  es-_ 
caping  the  laws,  or  his  being  possessed  of  or  using  large  sums 
of  money,  which  he  could  not  honestly  account  for."  It  is  insist- 
ed, that  the  Court  in  this  charge  violated  the  provisions  of  the 
Act  of  the  21st  February,  1850,  which  prohibits  the  Judges  of 
the  Superior  Courts  of  this  State,  to  express  or  intimate  their 
opinions  as  to  what  has  or  has  not  been  proved,  or  as  to  the  guilt 
of  the  accused.  Pamphlet  LaieSj  1860,271.  On  looking  to  the 
charge  of  the  Judge,  as  certified  by  him  in  ttiis  record,  we  think 
there  is  no  foundation  for  this  objection.  The  presiding  Judge 
expressly  states,  that  he  did  not,  in  any  part  of  his  charge,  ex- 
press or  intimate,  in  the  remotest  manner,  his  opinion  as  to  what 
had  or  had  not  been  proved,  or  his  opinion  as  to  the  guilt  of  the 
prisoner,  but,  on  the  contrary,  was  extremely  guarded  on  that 
point. 

[6.]  The  fifth  ground  of  error  which  has  been  taken  and  urg- 
ed before  this  Court  is,  that  the  offence  for  which  the  defendant 
is  indicted,  is  created  by  Statute,  and  the  indictment  does  not 
conclude,  contra  formam  statuii^  nor  in  the  manner  prescribed  by 
the  Penal  Code  of  this  State. 

By  the  1st  section  of  tlie  14th  division  of  the  Penal  Code,  the 
fonn  of  every  indictmant  or  accusation  is  prescribed,  including 
the  commencement  and  the  conclusion  thereof.     Prince^  658. 

Whatever  may  have  been  the  rule  before  the  enactment  of  this 
Code  by  the  Legislature,  all  indictments  for  offences  under  it 
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are  now  to  conclude,  after  stating  tlie  offence,  "  contrary  to  the 
laws  of  said  State,  the  good  order,  peace  and  dignity  thereof." 
But  it  is  said  the  several  counts  in  this  indictment  do  not  so  con- 
clude as  against  tlie  defendant,  Bulloch,  and  to  maintain  that 
po>ition,  it  is  assumed,  that  there  are  twenty-four  counts  in  this 
indictment,  instead  of  twelve.  How  is  the  fact  ?  Is  tlie  accu- 
sation against  Bulloch,  as  the  principal  offender,  contained  in  a 
separate  count  against  him,  independent  of  James  Quantock 
and  George  Thrift  as  accessaries,  or  are  they  all  accused  in  each 
count,  the  one  as  having  actually  committed  the  offence,  the 
others,  as  being  accessaries  alter  the  fact  ?  v^ach  count  in  the 
indictment  charges  and  a(!cuses  George  J.  Bulloch  with  the  of- 
fence of  larceny,  after  a  tru^t  delegated  and  confidence  reposed, 
and  James  Quantock  and  George  Thrift  as  being  accessaries 
thereto,  after  the  fact,  and  after  stating  the  offence  against  both, 
as  directed  by  the  1st  section  of  the  14th  division  of  the 
Code,  concludes  in  tlie  manner  prescribed  thereby,  as  being 
"  contrary  to  the  laws  of  said  State,  the  good  order,  peace  and 
dignity  thereof."  This  indictment  is  believed  to  have  been  fram- 
ed by  the  pleader  in  strict  conformity  with  the  English  prece- 
dents. After  stating  the  offence  of  the  principal,  (says  Mr.  jir- 
chboldy)  and  immediately  ftp/ore  the  conclusion  of  Uie  indicimeni^ 
charge  the  accessary  after  the  fact,  thus,  &,c.  ArcJild^bos  Crim. 
Pleading,  401.  In  each  count  of  this  indictment,  the  accusation 
is  made  against  all  three  of  the  defendants ;  the  offence  of  the 
principal  offender  is  stated,  and  before  the  conclusion  of  each 
count,  the  accessary  after  the  fact  is  charged  in  accordance  with 
the  most  approved  English  precedents,  and  then  each  count  con- 
eludes  in  the  manner  prescribed  by  tlie  Penal  Code.  We  can- 
not for  a  moment  doubt  that  the  pleader,  in  framing  this  indict- 
ment, upon  any  thing  like  a  fair  construction  of  it,  included  the 
principal  offender,  and  the  accessaries  after  the  fact,  in  one  and 
the  same  count,  and  that  he  so  uitended,  is  obvious  from 
the  commencement  and  conclusion  of  each  and  every  one  of  the 
counts.  There  being,  in  our  judgment,  but  twelve  counts  in 
the  indictment,  each  one  concluding  in  the  manner  and  form  pre- 
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scribed  by  the  Penal  Code  of  this  State,  the  fifth  ground  of  error 
assigned  upon  the  record  must  be  overruled. 

Having  disposed  of  all  the  grounds  of  error  assigned  to  the 
judgment  of  the  Court  below,  contained  in  the  record,  it  only 
remains  for  us  to  declare  that  judgment  to  be  affirmed. 

Judgment  of  the  Court  below  affirmed. 
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No.  5. — ^Thomas  Ragland,  administrator  of  Samuel  F.  Jones^ 
deceased,  plaintiff  in  error,  vs.  The  Justices  of  the  Inferi- 
or Court,  for  the  use  of  Eliza  A.  Jones,  defendant 

[1.]  In  a  suit  on  a  guardian's  bond, by  the  ward,  against  bis  guardian  alone, 
it  is  not  good  cause  for  non-suit,  that  the  plaintilf  ha^  not  averred  and 
proved  a  judgment  or  decree  against  the  guardian,  in  his  representative 
character,  because  the  suit  is  against  him  in  that  character. 

[2.]  When  returns  ere  made  by  an  executor,  administrator  or  guardian,  to 
the  Clerk  of  the  Court  of  Ordinary,  under  the  Act  of  1820,  it  is  the  duty 
of  the  Court  to  pass  them  to  record,  or  reject  them  at  the  next  term  of  the 
Coort  after  they  are  rendered  to  the  Clerk,  and  if  judgment  is  had,  after 
that  time,  passing  them  to  record,  such  judi^cnt  is  irregular,  and  may  be 
set  aside,  by  a  proceeding  properly  instituted  for  that  purpose ;  but  such 
judgment  cannot  be  attacked  collaterally,  and  will  be  sufficient  whilst 
unrevoked,  to  admit  the  returns  in  evidence,  in  a  suit  by  a  ward  against 
hie  guardian. 

[8.3  A  minor  whose  parents  are  in  life,  and  who  has  a  separate  estate :  ffeid, 
to  be  mo  orphan,  in  the  meaning  of  the  Act  of  1199,  anlilUd'^aii  k^  Icrt 
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the  bettor  protection  and  secvrity  of  orphans  and  their  estates,"  and  en- 
titled to  the  preferonce  therein  given  to  orphans. 

[4.]  Property  mortgaged  and  not  sold  under  the  mortgage  at  the  death  of 
the  mortgagor :  //r/c/,  to  be  assets  in  the  hands  of  his  executor  or  admin- 
istrator, out  of  wliich,  orphans  arc  entitled  to  be  paid  to  the  ezclasioa  of 
the  mortgage  creditor. 

[5.]  In  Georgia,  a  mortgage  doc^  not  transfer  the  legal  estate,  and  is  an  in- 
cumbrance or  security  for  a  debt  only. 

[6.]  The  preference  given  to  orphans  and  deceased  persons,  under  the  Act  of 
1799,  overrides  all  liens  upon  the  property  of  a  deceased  guardian,  execu- 
tor or  administrator. 

[7.]  Tlie  only  bar  to  a  suit  by  a  minor  against  his  guardiau  on  his  bond,  is 
the  term  which  the  Statute  prescribes  for  sealed  inbtrumeots. 

Debt,  in  Macon  Superior  Court.  Tried  before  Judge  Wabren, 
March  Terra,  1851. 

This  was  an  action  for  the  use  of  Eliza  A.  Jones,  against  the 
representative  of  the  estate  of  Samuel  F.  Jones,  her  father  and 
natural  guardian,  upon  the  bond  given  by  him  as  guardian. 

Defendant's  counsel  demurred  to  the  declaration,  and  after- 
wards moved  for  a  non-suit  on  the  same  ground,  viz :  that  the 
declaration  did  not  show,  nor  was  there  any  proof  that  a  decree 
or  judgment  of  a  Court  of  competent  jurisdiction  had  been  ren- 
dered, fixing  the  debt  or  sum  for  which  defendant's  intestate 
was  liable,  before  this  suit  on  his  bond.  The  Court  overruled 
the  demurrer,  and  motion  for  a  non-suit,  and  error  is  assigned 
thereon. 

Plaintiff's  counsel  offered  in  evidence,  a  certified  copy  of  a 
paper  purporting  to  be  a  return  of  Jones  as  natural  guardian. 
The  return  was  lodged  with  the  Clerk  of  the  Court  of  Ordinary, 
in  vacation,  in  the  year  1844.  In  1848,  tlie  Court  of  Ordinary, 
by  an  order,  directed  (Jones  being  dead)  the  return  to  be  record- 
ed. Defendant's  counsel  objected  to  the  copy  going  in  evi- 
dence, on  the  ground  that  the  order  of  the  Court  of  Ordinary 
was  void.  The  Court  overruled  the  objection  and  admitted  it  in 
evidence ;  and  this  decision  is  assigned  as  error. 

Defendant's  counsel  oflFered  in  evidence,  a  mortgage  made  by 
intestate  in  his  life-time,  covering  several  negro  slaves,  and  alao 
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sundry  Ji,  fas.    against  Jones,  and  to   prove  that  the  property 
mortgaged  had  been  sold  by  the  Sheriff  under  the  mortgage^. 
fa.  and  the  money  paid  to  the  mortgagee.     The  Court  rejected 
the  evidence,  and  this  is  assigned  as  error. 

Defendant's  counsel  offered  to  prove  that  the  plaintiff  below, 
Eliza  A.  Jones,  was  21  years  old,  more  than  four  years  before 
the  death  of  Samuel  F.  Jones.  The  Statute  of  Limitations 
having  been  pleaded,  the  Court  rejected  the  evidence,  and  this 
also  is  assigned  as  error. 

S.  &  D.  MnxER,  for  plaintiff  in  error. 

G.  R.  Hunter,  for  defendant. 

fiy  ihi  Court. — Nisbet,  J.  delivering  the  opinion. 

p.]  This  suit  is  brought  against  the  representative  of  a  de- 
ceased guardian,  on  his  bond,  to  recover  the  estate  of  his  ward. 
The  sureties  are  not  sued.  It  is  the  same  as  if  the  guardian,  be- 
ing in  life,  was  sued  on  his  bond.  The  motion  to  dismiss  the 
action,  and  the  motion  for  a  non-suit  after  the  evidence  for  the 
plaintiff  was  closed,  go  upon  the  ground  that  before  a  recovery  can 
be  had  against  a  guardian,  in  his  personal  character,  there  must 
be  a  judgment  or  decree  against  him,  in  his  representative  char- 
acter. This  suit  is  for  the  very  object  claimed  by  the  plaintiff 
in  error.  The  guardian  is  here  sued  as  guardian.  It  is  on  ac- 
count of  his  trust  as  guardian,  and  for  a  default  therein,  that  he 
becomes  liable  on  his  bond.  In  the  argument,  counsel  for  plain- 
tiff in  error,  insisted  that  a  guardian  could  be  called  to  account 
only  in  a  Court  of  Chancery.  Not  so ;  he  may  be  equally  sued 
at  Law.  He  is  liable  at  Law  on  his  contract  with  the  Ordinary 
— his  bond.  Independent  of  his  bond,  the  plaintiff  could  pro- 
ceed against  him  at  Law  if  he  was  willing  to  take  the  risk  of 
making  out  his  case  at  Law.  By  our  Statute,  a  party  is  not 
driven  into  Equity,  if  he  conceives  that  he  can  establish  his  claim 
widiout  resort  to  the  conscience  of  the  defendant     CobVs  Jfew 
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Dig.  464.  Jtalcti.  fr:,  ./^  :-/ iMzrit  rf,  HemphiU,  9  Ga.  R.  65. 
[2.]  The  re:  irii*  iV-zi  'i.?:  rr::rd>  of  Uic  Court  of  Ordinaiy, 
were  proper! v  arj^iired  b  eT;ir::?e.  It  appears  that  these 
returns  were  mace  ly  -.he  rv^aniian  ia  his  life,  to  the  Clerk  of 
the  Court  of  Oiciin&n-,  under  ihe  Ac:  of  1S20,  in  Februaiy,  1844, 
and  were  not  passed  to  record  until  July  1S48.  At  that  time, 
they  were  recorded  in  pursuarice  of  an  order  of  the  Ordinary 
iheji  passed  The  objection  to  the  admission*  of  this  paper  is, 
that  the  Act  of  1S20  requires  returns  recorded  by  the 
Clerk  in  vacation,  to  be  passed  to  record  or  rejected  at  the  next 
succeeding  term,  and  that  this  was  not  done  in  this  case,  but  on 
the  contrary,  these  returns  were  not  passed  to  record  until  four 
years  or  more,  after  they  were  received  by  the  Clerk.  We 
think  that  the  counsel  for  the  plaintiff  in  error,  is  right  in  his 
construction  of  the  laws  regulating  the  subject  matter,  whilst  we 
hold  the  objection  insufficient  to  exclude  the  evidence.  The 
Act  of  1820  does  not,  in  so  many  words,  declare  that  the  Court 
of  Ordinary  shall  pass  or  reject  returns  made  to  the  Clerk  in 
vacation,  at  the  next  succeeding  term,  but  we  think  such,  not- 
withstanding, was  the  intention  of  the  Legislature.  The  Act  of 
1810  (Cobb's  Mw  Dig.  317.)  makes  it  the  duty  of  the  Court, 
where  returns  are  made  to  the  Court,  after  examining,  to  appro- 
bate or  reject  them,  and  if  approved,  to  order  the  Clerk  to  re- 
cord them.  When  to  order  them  to  record  ?  Clearly  when 
they  are  j)rcscnted — at  the  term  when  tliey  are  presented.  This 
is  the  general  law.  Prior  to  the  Act  of  1820,  returns  could  only 
be  made  in  term.  That  Act  authorizes  executors,  administra- 
tors and  guardians  to  exhibit  their  accounts  and  vouchers  to  the 
Clerk  of  the  Court  of  Ordinarj-,  at  any  time  when  the  Coiut  is 
not  in  session ;  and  makes  it  the  duty  of  the  Clerk  to  qualify  them 
to  the  correctness  of  tlieir  accounts,  and  to  examine  them  and 
their  vouchors,  and  make  a  special  report  to  the  next  Court  of 
OniiiMty^  of  the  correctness  and  reasonableness  of  such  accounts^ 
••  upon  which  report,  (^says  the  Act,'!  the  said  Court  shall  either 
pssor  r^*jeot  such  accounts,  or  any  part  thereof."  CoWs  JVm 
Dig.  3do!  rius  Act  of  1820  and  the  Act  of  1810,  are  in  pmi 
MHi  urt'  to  be  construed  together.    The  Act  of  1810 
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requires  the  Court  of  Ort'iiiary  to  order  rctnnis  to  be  reronlcd. 
That  duty  is  not  dispensed  witli  by  the  A<'t  of  18*20.  Tbe  Or- 
dinary is  bound  to  order  returns  to  be  ic*cordcd,  mtide  under 
Uie  Act  of  1820,  as  well  as  returns  madr  under  the  Act  of 
1810,  in  Term,  under  and  by  virtue  of  the  Act  of  1810. 
If,  as  we  think,  returns  made  under  the  Act  of  1810  are 
to  be  passed  upon  and  ordered  to  rccoid  at  the  term  when 
rendered,  then  we  say,  that  Act  requires  tliat  returns  made  to 
the  Clerk  under  the  Act  of  1820,  shall  also  be  passed  upon  and 
ordered  to  record,  when  such  returns  are  submitted  to  the  Court 
for  rejection  or  approval;  and  that  is,  by  the  Act  of  1820,  at  the 
next  term  after  they  are  rendereil  to  the  Clerk.  From  the  fact 
that  the  Legislature  requires  the  Clerk  to  report  the  accounts  to 
the  next  Court  of  Ordinary^  after  they  are  rendered  to  him,  it  is 
fairly  inferable  that  they  intended  the  Court  to  pass  judgment  on 
them,  and  if  approved,  to  order  them  to  record  at  that  terra. 
Why  require  him  to  make  re[)ort  to  the  i^ext  ternij  unless  for  the 
purpose  of  then  having  the  judgment  of  the  Court  on  their  cor- 
rectness, and  for  the  purpose  of  having  its  judgment  t/ten  on  their 
fitness  for  record?  This  construction  is  not  only  in  accordance 
with  tlie  general  policy  of  our  laws  upon  this  subject,  but  any 
other  construction  would  defeat  that  policy.  The  returns  are 
required  to  be  recorded,  that  wards,  distribut(H's,  legatees  and  all 
other  parties  in  interest,  may  know  the  condition  of,  and  their 
rights  in,  the  estate  represented  by  an  executor,  administrator 
or  guardian,  as  the  case  may  be,  and  that  they  (the  trustees) 
may  have  a  perpetual  memorial  for  their  protection.  If  returns 
may  lie  unrecorded  in  the  hands  of  the  Clerk,  inaccessible  and 
removable,  capable  of  loss  or  destruction,  for  years,  or  even  for 
months,  these  objects  cannot  be  attained,  as  to  the  sufficiency  of 
the  objection.  For  the  reasons  given,  the  judgment  of  the  Or- 
dinary passing  these  returns  to  record  four  years  after  they  were 
rendered  to  the  Clerk,  is  an  erroneous  judgment — it  is  irregular, 
in  this,  that  it  was  pronounced  after  the  term  of  tlie  Court  of 
Ordinary  next  following  the  rendering  of  the  returns  to  the  Clerk. 
But  it  is  nota  void  judgment.  It  is  the  judgment  of  a  Court  of 
competent  jurisdiction,  and  cannot  be  collaterally  assailed.    It 
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is  a  valid  judgment,  until  set  aside  by  a  proceeding  instituted  be- 
fore the  Court  ^vllich  rendered  it,  for  that  purpose,  and  as  such, 
it  is  sufficient  to  admit  the  returns  in  evidence.  4  Geo.  R.  47. 
9  Geo,  R,  246. 

[3.]  The  plaintiffs  below,  in  making  out  their  case,  had  pro- 
ven that  certain  slaves  had  come  into  the  possession  of  the  ad- 
ministrator of  Jones,  the  guardian,  as  assets  belonging  to  his  estate. 
The  plea  of  plene  adminisirmnt  was  filed.  To  support  this  plea 
and  to  show  that  these  slaves  were  not  assets,  the  defendant  be- 
low tendered  in  evidence  a  mortgage  deed  for  them,  executed 
by  Jones,  in  his  life-time,  to  A.  H.  Flewelen,  tlie  record  of  fore- 
closure, and  Ji.  fa.  which  issued  on  die  judgment  of  foreclosure, 
and  entries  thereon  showing  that  the  negroes  had  been  sold  by 
the  Sheriff.  This  evidence  was  repelled,  and  the  defendant  be- 
low excepted.  In  support  of  this  exception,  counsel  made  two 
points.  Firsty  they  insist  that  the  usee  of  the  plaintiff  in  the  case 
is  not  within  the  preference  given  to  orphans,  by  the  Act  of  1799, 
because,  when  the  estate  was  given  to  her,  and  when  her  father 
was  appointed  her  guardian,  her  parents  being  in  life,  she  was 
not  an  orphan.  This  being  so,  the  mortgage  foreclosure,  &c. 
ought  to  have  been  admitted,  to  show  an  appropriation  of  the 
slaves,  legal  and  valid  against  her  claim,  aside  from  that  prefer- 
ence. Now  it  is  true  in  ordinary  parlance,  that  a  child  whose 
parents  are  living  is  not  an  orphan.  And  it  is  also  true,  that  the 
Act  of  1799,  uses  the  word  orphan.  It  is  as  follows:  "  When 
any  guardian,  executor,  or  administrator,  chargeable  with  the 
estate  of  any  orphan  or  deceased  person,  to  him,  her  or  them 
committed,  shall  die  so  chargeable,  his,  her  or  their  executors, 
or  administrators,  shall  be  compellable  to  pay  out  of  his,  her  or 
their  estate,  so  much  as  shall  appear  to  be  due  to  the  estate  of 
such  orphan  or  deceased  person,  before  any  other  debt  of  stick 
testator  or  intestate.^^  Cobb^s  JVew  Dig.  288.  In  construing  an 
Act  of  the  Legislature,  we  look  first  of  all  for  the  intention. 
What  did  the  Legislature  intend  by  the  word  orphan  in  this  Act? 
If  the  meaning  was  wholly  free  from  doubt,  no  mterpretaticm 
would  be  admissible,  for  any  construction  variant  firom  the  dear 
meaning  of  a  Statute,  would  be  judicial  legislation.    The 
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ing  in  this  Statute  is  notjit-nVclly  unainliin^U'.iis  iin-.l  ih'-M-ioii',  \vr 
resort  to  interpretation.  The  wonls  of  an  Act,  \]iv  suhjf'ct  mat- 
ter, and  the  reason  or  motive  wiiii  h  prompted  it,  are  amonj^; 
iLose  things  proper  to  be  considered  in  tli"  ascertainment  ot'  the 
legislative  mind.  The  subject  matter  of  tliis  Act  is  the  estate  or 
property  of  minors — and  the  purpose  or  Motive  of  the  Lejijisla- 
ture,  was  its  security  and  protection,  in  the  hands  of  a  j^uardian, 
at  his  death.  Tlie  \isual  popuhir  meaniuLT  of  words  is  ordina- 
rily to  be  adopted,  yet  nut  necessaiily  or  universally.  Tiiey 
are  to  be  considered  as  haviiii^  ref;ard  to  the  subject  matter — 
tliat  is  presumed  to  be  always  in  the  eye  of  the  legislator.  Jlenoc 
when  a  word  or  words  are  ofdo\ibtlul  meaniM<r,in  the  apjilicalion  of 
a  Statute,  the  subject  matter  may  dissolve  the  doubt  and  fix  their 
meaning,  so  as  to  make  it  harmonise  with  th(?  object  of  legis- 
lating upon  the  subject  matter  at  all.  Looking  to  the  subject 
matter  of  this  law,  the  estates  of  minors ;  and  looking  to  the 
reason  and  object  of  the  law,  the  protection  of  these  estates  ;  it 
will  be  impossil)le  to  conclude  that,  when  thi;  Legislature  speaks 
of  an  orphan^  it  meant  to  designate  alone  a  minor  whose  parents 
are  dead.  These  fall  witiiin  every  meaning  of  which  the  word 
is  susceptible,  and  are  of  course  embraced  in  the  provisions  of  the 
law.  With  these  signs  of  intention  in  view,  I  cannot  believe 
that  the  Legislature  had  regard  to  the  natural  relations  which  a 
minor  sustains  to  the  rest  of  the  world,  in  the  use  of  this  word. 
They  did  not  intend  it  as  descriptive  of  those  alone,  who  are  orphans 
in  the  customary  use  of  the  word;  but  they  intended  to  describe  a 
class  of  persons  who  are,  by  law,  capable  of  acquiring  property  by 
gfift  or  inheritance,  and  who,  beingminors,  are  incapable  of  repre- 
senting tlieir  property,  and  which,  on  that  account  must  be  repre- 
sented by  a  guardian.  I  say  that  this  intention  is  inferable  from 
the  subject  matter  and  reason  of  the  law.  A  minor  whose 
father  is  in  life,  falls  within  this  class,  as  well  as  a  minor  wliose 
parents  are  dead.  He  is  capable  of  acquiring  an  estate — /te 
nan  not  represent  it — he  also  must  have  a  guardian.  A  father 
has  no  power  over  his  son's  estate,  but  as  trustee  or  guardian. 
1  Black,  453.  10  ^age^  373.  He  occupies  to  the  subject  mat- 
ter the  same  relation  that  an  orphan  holds,  and  judging  the  law 
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in  the  lip^ht  of  the  subject  matter,  it  applies  to  him.  And  is  he 
not  equally  within  the  reason  of  the  law  ?  His  estate  passes  in- 
to the  hands  of  a  guardian  also ;  he  is,  by  reason  of  minority,  equally 
liable  to  the  frauds  and  cupidity  of  his  guardian — his  estate  re- 
quires equally  the  protection  which  this  Act  gives.  I  do  not  know 
that  the  word  has  any  definite  legal  meaning — certainly  no  tech- 
nical meaning.  A  child  situated  as  this  is,  is  quoad  its  separate  es- 
tate, and  in  any  fair  legal  meaning  of  the  term,  an  orphan.  The 
words  in  a  Statute  are  to  be  taken  "  in  a  lawful  and  rightful 
sense,"  according  to  Coke.  Colce^s  Lift,  381,  b.  That  is,  ac- 
cording to  a  fair  legal  interpretation,  as  distinguishable  from 
a  literal  meaning.  "  Et  qui  h/eret  in  liitera  hceret  in  coriice^  as 
often  before  hatli  been  said."  Coke,  "In  interpreting  an  Act  of 
Parliament,  (says  Mr.  Smithy)  it  is  not,  in  general,  a  true  line  of 
construction,  to  decide  according  to  the  strict  letter  of  the  Act ; 
but  the  Courts  will  rather  consider  what  is  its  fair  meaning,  and 
will  expound  it  differently  from  the  letter,  in  order  to  preserve  the 
intent."  SmiWs  Com,  on  Stniuiory  aiid  Constitutional  ConstruC" 
tion,6b9.  7  T.  jR.  196.  E,  C.  L.  R,  vol.  46.  ft.  43.  11 
Rep.  73.  Coke's  LiU.  381,  6.  3  Rep.  27.  Broum's  Legal 
Maximsy  p.  299.  2  Sumner  R.  346.  Where  a  strict  adherence 
to  the  letter  will  lead  to  injustice^  the  strict  letter  of  the  law  will  be 
controlled.  Smith's  Com,  on  Stat,  and  Const.  Const.  662.  1  Kenfs 
0)771.462.  15  Johns,  R,  380.  14  Mass.  jR.  92.  We  can- 
not, in  this  case,  adhere  to  the  literal  meaning  of  orphan^  and 
thus  throw  out  of  the  protection  of  this  Statute,  a  large  class  who 
fall  witliin  its  reason  and  spirit,  and  occupy  the  same  relation  to 
the  subject  matter,  that  those  hold  who  are  confessedly  within 
its  protection.  This  would  be  to  make  the  law  work  injustice. 
Again,  by  the  Act  of  1823,  which  is  an  Act  "  more  effectually 
to  secure  the  property  of  minors  against  the  mismanagement  of 
their  natural  guardians,  by  requiring  bond  and  security,  as  in 
other  cases  of  guardianship,"  the  Legislature  have  recognized 
minors  whose  fathers  and  mothers  are  in  life,  to  be  orphans,  so 
far  as  to  require  the  Ordinary  to  withhold  their  property  firom 
their  natural  guardians  until  they  give  security,  &c.  This  Act 
may  be  considered  as   expressive  of  the  legislative  mind,  as  to 
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what  class  of  persons  arc  intended  to  be  protected  by  the  Act  of 
1799.     Cobb's  jYcw  Dig.  322.     G  Geo.  Rep.  401. 

[4.]  Second^  tliey  insist  that  if  tlie  usee  of  the  phiintilf  in  this 
case  is  within  the  provision  of  the  Act  of  1799,  yet  the  pre- 
ference given  to  orphans  in  that  Act,  is  a  ii«^ht  to  l)e  paid,  totlie 
exclusion  of  all  other  debts,  out  of  tlie  estate  of  tlie  testator  or 
intestr.te,  and  tlmt  property  mortgacjed  durinpj  his  life,  and  sold 
under  the  mort^a^e  after  liis  death,  is  no  part  of  his  estate — is 
not  assets  in  the  hands  of  liis  administrator  or  executor.  In  brief, 
they  hold  that  the  orphan  is  not  to  be  ])aid,  to  the  exclusion  of  a 
mortgage  creditor  of  his  i^uardian.  We  difftT  with  tlie  learned 
counsel.  I  am  not  prepared  to  say,  but  that  in  England,  mort- 
gaged property  is  held  not  to  be  assets  in  the  hands  of  the  ex- 
ecutor. Whether  well  settled  there  upon  principle  or  not,  such 
is,  I  believe,  the  rule,  upon  authority.  Nothing  but  tlie  equity  of 
redemption  is  there  assets;  and  it  seems  to  be  rather  an  unset- 
tled point,  whether  that  is  equitable  or  legal  assets.  The  rule  in 
England  goes  upon  the  idea  that  a  mortgage  is  a  conveyance  of 
the  fee.  As  to  the  effect  of  a  mortgage  in  England,  it  will  pay 
the  curious  student  to  examine  an  exceedingly  able  dissenting 
opinion  of  a  learned  and  good  man,  (the  late  Judge  Southard^  of 
New  Jersey,)  which  was  adopted  ui)on  api)eal.  1  Soui/i(ird^sJ\. 
J.  Rep.  260.     2  76.  865. 

[5.]  With  us,  this  is  not  an  open  question.  We  have  decid- 
ed, that  a  mortgage  is  but  an  incumbrance — a  security  with  a 
lien — and  that  the  mortgagor  is  not  divested  of  the  legal  estate 
until  foreclosure  and  sale.  At  his  death,  therefore,  tliere  being 
then  no  foreclosure  and  sale,  tlie  guardian  was  seized  of  these 
mortgaged  slaves — they  were  part  of  his  estate,  and  subject  to 
administration.  Out  of  them,  as  well  as  out  of  all  the  balance 
of  his  estate,  the  orphan  is  entitled  to  be  paid,  to  the  exclusion  of 
all  dher  debiSj  whether  secured  by  lien  or  not. 

[6.]  The  preference  given  to  the  orjihan,  overrides  judgment, 
mortgage  and  other  liens.  It  was  the  duty  of  tlie  administrator 
to  protect  him  and  himself.  It  was  competent  so  to  do,  and  if 
he  has  felled  in  bis  duty,  his  is  the  peril.  1  A>//y,  176.  iWd, 
S66.    5  Cfa.  Ecp.  274 j  291.     With  the  same  v\e^,\\\^  drf^ivdr 
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ant  below  oiTered  in  evidence  judgments  against  the  guardian, 
which  he  had  paid,  which  the  Court  ruled  out,  and  correctly,  for 
reasons  already  stated.     See  especially,  1  Kellyy  266. 

[7.]  This  being  a  suit  at  Law  on  the  bond,  no  limitation  term 
is  applicable  to  it,  but  that  which  our  Statute  prescribes  for  seal- 
ed instruments.  The  exception  taken,  therefore,  on  the  ruling 
of  the  Court,  repelling  the  evidence  offered  to  support  the  plea  of 
the  Statute  of  Limitations  for  four  years,  cannot  be  sustained. 
9  Ga.  Rep,  328. 

Let  the  judgment  be  afiirmed. 


No.  6. — ^JoHN  Whatley,  tenant,  &c.  plaintiff  in  error,  vs.  Doe 
ex  dem.  Joshua  Newsom  and  another,  defendants  in  error. 

[1.]  Vendees,  under  judicial  sales,  shall  not  be  put  to  the  same  proof  in 
ejectment  as  in  common  cases  of  persons  buying  lands  from  individuals. 

[2.]  A  purchaser  at  Sheriff's  sale,  has  only  to  show  his  deed,  the  executioD 
under  which  the  land  was  sold,  and  prove  title  in  the  defendant,  or  posse*- 
sion  since  the  rendition  of  the  judgment,  and  the  (musprodandi  is  cast  up- 
on the  opposite  party. 

[3.]  In  a  Sheriff's  deed,  the  property  must  be  described  with  reasonable  cer> 
tainty,  and  he  can  sell  nothing  under  an  execution,  which  the  creditor  can- 
not  enable  him  so  to  describe. 

Ejectment  and  motion  for  a  new  trial,  in  Macon  Superior 
Court.    Decided  by  Judge  Wabren,  March  Term,  1861. 

This  bill  of  exceptions  was  filed  to  the  decision  of  the  Court 
below,  on  a  motion  for  a  new  trial.  One  ground  taken  for  a  new 
trial  was,  that  the  Court  erred  in  allowing  the  Sheriff's  deed  and 
execution  to  be  read  to  the  Jury,  as  evidence  of  original  title  in 
Whatley — objections  being  made  thereto,  on  the  ground  that, 
said  Sheriff's  deed  was  not  original,  and  that  the  plaintiff  rnnat 
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show  a  legal  title  in  Whatley,  the  defendant  in  fi.  fa,  at  the  time 
of  the  sale  by  the  SheriiT. 

This  ground  was  oveiruled  by  the  Court  below,  and  is  assign- 
ed as  error. 

Another  ground  taken  for  a  new  trial  was,  that  the  Court  err- 
ed in  overruling  the  motion  for  a  non-suit,  made  by  defendant, 
on  the  ground,  that  the  deed  from  the  Sheriff  to  the  plaintiff, 
conveyed  only  the  inUrest  of  Whatley,  the  defendant  in  ^,  fa. 
in  the  premises,  without  specifying  the  quantity  of  interest  own- 
ed by  the  defendant  in  fi,  fa.  and  no  evidence  had  been  sub- 
mitted to  show  what  that  interest  was. 

The  evidence  showed  that  the^.  fa.  was  levied  on  "  all  John 
WhaUey's  interest  in  lot  of  land,  number  not  known,  the  place 
whereon  said  Whadey  now  lives,  pointed  out  by  John  Mitchell." 
The  deed  to  the  purchaser  professed  to  convey  "  the  interest  of 
John  Whatley  in  lot  of  land  No.  271,  1st  district  of  said  Coun- 
ty," (Macon.) 

The  Court  below  overruled  the  motion  for  a  new  trial  on  this 
ground,  and  this  is  assigned  as  error. 

Other  grounds  of  error  were  assigned,  but  were  not  decided 
by  this  Court 

G.  R.  Hunter,  for  plaintiff  in  error. 

RoBivsov  &  Miller,  for  defendant  in  error. 

jBy  ihit  (inai. — ^Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  ejectment,  brought  to  recover  the  south 
half  of  lot  No.  271,  in  what  was  originally  the  1st  district  of 
Muscogee,  now  Macon  County.  A  verdict  having  been  ren- 
dered for  the  plaintiff  for  the  premises,  and  one  hundred  and  fifty 
dollars  mesne  profits,  a  new  trial  was  moved  for,  on  various 
groonds.  I  shall  consider  the  two  first  only.  The  first,  as  it  is 
an  important  point  in  practice ;  and  the  second,  as  it  disposes 
finally  of  the  case. 

It  is  diged  flmt  the  Court  erred— 
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First,  in  allo\ving  the  Sheriff's  deed,  and  the  execution  under 
which  the  land  was  sold,  to  be  read  in  e\'idence,  as  original  title, 
it  being  insisted  that  the  plaintiff  must  show  a  legal  title  in  John 
\Miatley,  the  defendant  in  execution,  at  the  time  of  the  sale  by 
the  Sheriff. 

Secondly,  in  overruling  the  motion  for  a  non-suit,  on  the 
ground  that  the  Sheriff's  deed  to  the  premises  in  dispute,  con- 
veyed only  the  interest  of  Whatley,  the  debtor,  without  specify- 
ing what  that  interest  was. 

[1.]  The  practice  in  this  State,  has  always  been  to  treat  the 
case  of  a  purchaser,  under  a  judicial  sale,  as  materially  different 
from  the  common  cases  of  persons  buying  lands  from  individu- 
als ;  nor  does  the  law  expect  the  same  regular  titles  to  be  shown 
in  the  former  as  in  the  latter  instances. 

[2.]  The  policy  of  the  law,  therefore,  declares,  and  it  is  con- 
sistent with  the  plainest  common  sense,  tliat  where  a  party  re- 
lies on  Sheriff's  title,  it  is  only  necessary  to  produce  the  execu- 
tion, with  the  sale  under  it,  and  the  deed  made  in  pursuance 
thereto,  and  prove  either  title  in  the  defendant,  or  possession 
subsequent  to  the  rendition  of  the  judgment,  and  the  burthen  of 
proof  is  cast  upon  the  opposite  party,  seeking  to  recover  the 
land.  It  is  for  him  to  explain  how^  such  debtor  came  into  pos- 
session, and  under  what  title  or  pretext  thereof,  or  claim,  he  ob- 
tained such  possession,  and,  also,  show^  a  notoriety  of  claim  on 
his  part  previous  to  the  Sheriff's  sale. 

To  require  the  purchaser  to  go  further,  would  be  to  impose  a 
burthen  which,  in  the  end,  would  prove  highly  injurious,  both  to 
debtor  and  creditor,  as  it  would  drive  off  bidders  and  purchasers 
from  these  pubUc  sales.  The  defendant's  property  being  seized 
and  sold  against  his  will,  it  is  not  to  be  supposed  that  he  \rill 
surrender  up  to  the  purchaser  the  muniments  of  his  title.  Hence, 
the  analogous  practice  in  claim  cases,  of  requiring  only  of  the 
plaintiff  in  fi.  fa.  to  show  either  title  in  the  defendant,  or  posses- 
sion after  the  date  of  the  judgment,  and  having  thus  established  a 
prima  fade,  case  of  liability,  the-owMJP,  as  before,  is  thrown  upon 
the  claimant. 
[3.]  But  the  main  question  in  this  case  is,  does  the  Sheriff's 
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deed  sufficiently  describe  the  land,  so  as  to  enable  the  purchaser 
to  maintain  ejectment  for  its  recovery  ?  We  think  not.  The 
interest  only  of  VVhalley  in  the  Ht,  was  levied  on  and  sold,  and 
conveyed  by  the  deed,  without  specifying  wiiat  that  interest  was ; 
whether  a  mere  possession,  a  term,  a  fee,  a  succession,  remain- 
der, or  any  otlier  estate,  or  whether  in  the  whole  or  a  part  only 
of  the  land.  Upon  principle  and  policy,  as  well  as  authority,  we 
are  clear  that  this  defect  is  fatal. 

We  would  not  be  understood  as  maintaining  that  an  interest 
cannot  be  sold  ;  on  the  contrary,  we  can  con<?eive  of  no  interest 
belonging  to  tlie  debtor,  which  may  not  be  reached  and  made 
subject,  either  at  Law  or  in  Equity,  and  usually  this  may  be 
done  at  Law.  That  is  not  the  point.  When  the  attempt  is  made 
to  levy  and  sell  that  interest,  should  it  not  be  described  in  such  a 
way,  as  that  the  creditor,  debtor  and  the  public,  may  all  be  noti- 
fied what  it  is  that  is  selling.  ?  A  contrary  i)ractice  may  have  ob- 
tained in  some  of  the  Circuits  of  the  State,  but  believing  as  we 
do,  that  it  is  manifestly  wrong,  we  feel  bound  to  discountenance  it. 

In  Haven  et  al.  vs.  Cram,  (1  JV".  //.  Rep.  93,)  it  was  held,  that 
a  Constable's  deed  of  a  certain  tract  of  land,  part  of  lot  No. 
300,  containing  two  hundred  and  fifty  acres,  was  void — the  lot 
consisting  of  four  hundred  acres,  and  there  being  no  location  of 
the  land  conveyed. 

In  Darling  vs.  CraweUy  (6  J\.  //.  Rop.  421,)  in  a  grant  of  land 
excepting  one-half,  and  one-half  acre  for  the  use  and  flowinu:  of 
water  for  a  mill,  the  exception  was  held  void  for  uncertainty,  for 
the  reason  that  the  part  reserved  was  not  described  with  suffi- 
cient precision  and  accuracy.  If  one  grant  a  ho\ise,  excepting 
one  chamber,  or  a  manor,  except  one  acre,  but  doth  not  set 
forth  which  chamber  or  which  acre,  the  exceptions  are  void  for 
uncertaint}'. 

Simondsvs4  Catlin,  (2  Gainers  Rep.  61,)  was  a  case  of  Sheriff's 
sale,  which  was  set  aside,  and  Judge  Kentj  in  delivering  the  opin- 
ion of  the  Court,  says:  "Nor  is  there  any  certainty  in  the  thing 
sold.  It  is  stated  to  be  ail  that  farm  or  tract  of  land  in  Pompey, 
in-  the  tenure  and  occupation  of  the  defendant ;  but  there  is  no 
kind  of  estiination  of  the  quantity  sold,  nor  in  what  part  of  the 
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town  it  lays,  or  how  marked  anJ  bounded.  We  do  not  mean  to 
be  understood  to  say,  tliat  the  deed  or  note,  in  writing,  of  the 
Sheriff's  sale,  must  be  precise  as  to  the  quantity  of  acres,  and 
as  to  tlie  metes  and  bounds,  but  the  thing  sold  must,  in  all 
eases,  be  specified  with  so  much  precision,  as  from  the  descrip- 
tion it  can  be  reduced  to  certainty,  and  especially  in  the  case  of 
Sheri/f^s  sales ;  for  it  was  decided  in  Jackson  ex  dem.  Jones  vs. 
Striker^  [October  Temiy  1799,)  that  at  such  sales  no  property 
could  pass,  but  what  was,  at  the  time,  ascertained  and  declared. 
7 his  appears  to  us  to  be  an  excellent  rule  to  prevent  jftraud  and  spe- 
culation at  such  salesy  and  we  sliould  be  sorry  to  see  it  impairedJ'^ 

In  Jacksonvs.  RoseveUy  (13  Johns.  Rep.  97,)  it  was  held,  that  a 
Sheriff's  deed  to  a  purchaser,  under  an  execution,  describing  the 
premises  sold,  no  otherwise  than  as  ^^  all  the  lands  and  tene- 
ments of  the  defendants,  situate,  I^ing  and  being  in  the  Harden- 
hirg  patent,"  is  void  for  uncertainty.  And  the  Court  say,  that 
"To  hold  otherwise,  might  be  attended  with  consequences  de- 
structive to  the  rights  of  the  debtor.  No  estimate  of  the  value 
of  the  lands  offered  for  sale,  could  be  made  from  this  general 
and  indefinite  description,  and  without  some  definite  information 
as  to  its  situation,  there  must,  generally,  be  a  sacrifice  of  pro- 
perty, either  by  the  debtor  or  purchaser.  In  most  instances,  if 
not  invariably,  the  former  would  experience  the  loss.  The  offi- 
cer ought  to  prevent  such  a  consequence.  The  least  that  can 
be  required  of  him  in  making  the  sale  is,  to  locate  the  lands, 
and  to  afford  means  to  the  bystanders  and  bidders  of  informing 
themselves  as  to  the  value.  This  was  not  done  in  the  present 
case.  The  deed,  therefore,  given  by  the  Sheriff,  must  be  deem- 
ed wholly  inoperative,  for  want  of  sufficient  description  of  the 
premises  alleged  to  have  been  sold,  and  if  so,  the  purchaser  had 
no  right  to  institute  proceedings  in  partition  under  it." 

Again,  in  Jackson  vs.  DeLaneyy  {lb.  538,)  it  was  decided  taum- 
imously  by  the  Court  of  Errors  of  the  State  of  New  York,  that 
in  a  Sheriff's  deed,  the  land  sold  must  be  described  with  rea- 
sonable certainty,  and  that  the  officer  can  sell  nothing  under  an 
execution,  which  the  creditor  cannot  enable  him  to  describe ; 
and  dmnceUor  jffim(|  in  dditmig  theoptiikni|8ij8|  "^HqipMn 
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to  me  to  be  altogether  inadmissible,  that  the  property  of  a  de- 
fendant should  be  swept  away,  on  execution,  in  this  loose,  un- 
defined manner.  It  would  operate  as  a  great  oppression  on  the 
debtor,  and  lead  to  the  most  odious  and  fraudulent  speculations. 
No  person  attending  a  SheriflT's  sale,  can  know  what  price  to 
bid,  or  how  to  regulate  his  judgment,  if  there  be  no  specific  or 
certain  designation  of  the  property.  To  tolerate  such  judicial 
sales,  would  be  a  mockery  of  justice;  the  Sheritf  cannot  sell  any 
land  on  execution,  but  such  as  the  creditor  can  enable  him  to 
describe  with  reasonable  certainty,  so  that  the  people  whom  the 
law  invites  to  such  auctions,  may  be  able  to  know  where  and 
what  is  the  property  they  are  about  to  purchase.  The  title, 
therefore,  set  up  by  the  defendant,  under  the  Sheriff's  deed,  must 
totally  fail." 

I  should  deem  it  an  act  of  supererogation  to  discuss,  at  any 
great  length,  a  question  so  plain  and  clear,  both  upon  reason 
and  adjudged  cases.  The  judgment  of  the  Court  below,  upon 
this  ground,  must  be  reversed. 


No.  7. — ^M.  HoLLOMAN  and  another,  executors  of  J.  G.  Perry, 
plaintiff  in  error,  vs.  R.  M.  Copeland  and  wife,  defendants 
in  error. 

[L]  Wliert  a  teetator  made  his  wUl,  dieposingof  hia  property  to  hU  T^ife  and 
children  thea  in  life,  and  two  years  after  the  date  of  his  will,  had  another 
child  born,  for  whom  no  pontive  provition  was  made,  and  departed  this 
life  without  altering  or  reroking  said  will  after  the  birth  of  such  after- 
born  child:  JBM,  that  according  to  the  provLsions  of  the  Act  of  1884,  the 
testator  must  be  considered  aahaTing  died  intestete,  notwithstanding  such 
affcer-bom  child  might  be  entitled  to  some  portion  of  the  testator's  estat* 
mder  the  wfll,  on  die  happenhig  of  certain  eontingeaeies  mentioned  there- 
in, under  the  general  desoriptaon  of  "children." 
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Appeal  from  the  Ordinary.  Tried  in  Stewart  Superior  Court, 
before  Judge  Iverson,  April  Term,  1851. 

The  following  facts  were  agreed  upon  by  the  parties  in  the 
Court  below — 

"John  G.  Perry,  on  the  2d  day  of  March,  1848,  made  and 
published  his  last  will  and  testament.  On  the  18tli  day  of  No- 
vember, 1850,  he  departed  this  life.  In  the  month  of  May, 
1850,  previous  to  his  death,  a  child,  a  daughter,  still  in  life,  ^vas 
born.  At  the  January  Term,  1851,  of  the  Court  of  Ordinary, 
the  will  was  proven  and  the  executors  qualified.  The  estate 
was  worth  about  $45,000.  At  tlie  March  Terra  of  the  Court  of 
Ordinary,  1851,  Copeland  and  wife  moved  to  set  aside  the  pro- 
bate of  the  will,  and  to  have  an  intestacy  declared,  on  the 
ground  tliat  there  was  no  provision  in  the  will  of  John  G.  Per- 
ry, for  the  child  born  after  the  making  of  the  will.  The  Court  of 
Ordinary  granted  the  motion,  and  an  appeal  w^as  taken  to  the 
Superior  Court,  where  the  judgment  of  the  Ordinary  was  af- 
firmed.    This  is  the  error  complained  of. 

The  will  of  John  G.  Perry  provided,  that  "  all  his  estate  be 
kept  together  for  the  mutual  benefit  of  his  family,  to  wit :  his 
wife  and  children,"  (naming  those  then  in  life,)  "  in  order  that 
all  of  his  children  above  named  may  be  raised  to  maturity  and 
receive  an  equal  education" — "no  distribution  to  be  made  of 
his  estate,  except  his  negroes,  until  the  ypungest  child  becomes 
of  lawful  age,  and  until  that  time  the  proceeds  to  be  invested 
for  the  benefit  of  those  concerned,  as  appeared  in  the  wilL" 
"  When  the  youngest  of  the  above  named  children  arrives  at 
lawful  age,"  the  property  to  be  sold,  and  divided  "  among  all  of 
his  legatees  ;  and  should  his  wife  not  marry,  she  was  to  draw 
an  equal  share,  at  that  time,  with  his  surviving  children."  The 
other  provisions  in  the  will  were  specific  bequests. 

B.  H.  WoRBiLL,  for  plaintiffs  in  error. 

J.  M.  Clark,  for  defendants. 


AMERICUS,  JULY  TERM,  1851.  81 

HoUoman  and  another  v8.  Copeland  and  Wife. 


By  the  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  By  the  Act  of  December,  1834,  it  is  declared,  that  "In 
all  cases  where  a  person  having  made  a  will,  shall  marr}-,  or 
have  bom  a  child  or  children^  and  no  provision  shall  be  made  in 
said  will  for  the  wife,  after  married,  or  child  or  children  after  borriy 
and  shall  depart  this  life  without  revoking  said  will,  or  altering 
it  subsequent  to  said  marriage,  or  subsequent  to  the  birth  of  said 
afterbom  child  or  children,  the  Justices  of  the  Inferior  Court  of 
the  County,  while  sitting  as  a  Court  of  Ordinarj',  having  juris- 
diction of  the  case,  shall  pass  an  order  declaring  that  such  per- 
son died  tniestaiCy  and  hLs  estate  shall  be  distributed  under  the 
laws  of  this  State  regulating  the  distribution  of  intestates'  es- 
tates." Princey  254.  John  G.  Perry,  on  the  2d  day  of  March, 
1848,  made  his  will.  In  the  month  of  May,  1850,  after  making 
his  will,  a  child  was  bom.  On  the  18th  November,  1850,  John 
0.  Peny  departed  this  life,  without  revoking  or  altering  his  said 
will,  subsequent  to  the  birth  of  said  afterbom  child,  and  the 
question  is,  whether  according  to  the  provisions  of  the  Statute, 
he  did  not  die  intestate  ?  It  is  contended  that  he  did  not  die  in- 
testate, because,  by  some  of  the  provisions  in  the  will,  particu- 
larly those  mentioned  in  the  seventh,  third,  and  second  items 
thereof,  the  afterbom  child,  under  the  description  of  "  children," 
might  be  entitled  to  some  portion  of  the  testator's  estate,  and, 
therefore,  that  such  afterbom  child  is  provided  for  by  the  will  of 
the  testator.  The  testator  had  other  children  living  at  the  time 
of  making  his  will,  and  those  were  the  children  which  he  had  in 
hb  mind  at  that  time ;  as  more  than  two  years  elapsed  from  the 
time  of  making  his  will,  until  the  birth  of  the  afterbom  child, 
the  testator,  when  he  made  his  will,  did  not  contemplate  the  ex- 
istence of  this  afterbom  child ;  none  of  the  provisions  made  there- 
in were  intended  for  her  benefit.  It  is  true,  that  on  the  happen- 
ing of  some  of  the  contingencies  contemplated  by  the  testator, 
this  afterbom  child  might  take  some  portion  of  the  testator's  es- 
tate, under  the  general  description  of  "  children,^  but  that  is  not 
the  provision  which  the  Statute  contemplates.    The  Statute  con- 
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templates  the  present,  or  probable  existence  of  the  afterbom 
child,  in  the  mind  of  the  testator,  when  he  makes  his  will,  and 
thereby  makes  a  positive  provision  for  such  child.  There  being  no 
such  positive  pro\ision  made  by  the  testator  in  his  will  for  this 
afterbom  child,  we  are  of  the  opinion,  that  this  is  a  very  clear 
case  of  intestacy  under  the  Statute. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  8. — EvKRETT  E.   Standley,   plaintiff  in   error,  vs.    The 
State  of  Georgia,  defendant  in  error. 

[I.]  Upon  the  trial  of  a  criminal  cause,  it  is  error  in  the  Court,  after  a  jury- 
man with  eleven  otliers,  has  been  chosen  and  awom,  to  discharge  him 
upon  the  ground  of  his  having  absented  himself  from  the  Court  House 
without  leave,  without  giving  the  parties  an  opportunity  of  removing  his 
prima  facie  disqualification,  occasioned  by  such  absence. 

[2.]  Upon  application  for  a  new  trial,  it  is  the  better  practice,  when  tfaent^ 
nisi  is  granted  upon  any  ground  takdff,  to  let  all  the  grounds  taken  stand 
over  for  consideration  upon  a  motion  to  make  the  rule  absolute. 

Indictment  for  murder  and  motion  for  a  new  trial,  in  Ran- 
dolph Superior  Court.  Decided  by  Judge  Warren,  April  Term, 
1851. 

In  the  trial  of  this  cause — after  eleven  Jurors  had  been  select- 
ed and  sworn — Lewis  Cannon,  one  of  the  eleven,  absented  him- 
self from  the  court  house  and  the  balance  of  the  Jury,  without 
the  consent  of  the  Court,  for  five  or  ten  minutes.  When  he  re- 
turned, the  CourtyOf  its  ownniotion,  dismissed  the  said  Juror  and 
discharged  him  from  the  case.  After  he  was  discharged — when 
the  Court  was  about  to  punish  him  for  a  contempt — he  stated  on 
oath,  that  he  had  neither  spoken  to  any  one,  nor  had  any  one 
spoken  any  thing  to  him,  in  any  manner  touching  the  case. 

The  discharge  of  Cannon,  under  the  above  stated  circumstan- 
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ces,  was  stated  as  one  of  eleven  grounds  of  a  rule  nisij  prayed 
for  a  new  trial.  The  Court  overruled  the  above  slated  ground 
and  seven  others,  and  granted  the  rule  iiisi  on  three  of  the  grounds 
taken.  The  decision  overruling  tlie  eight  grounds,  was  excepted 
to,  and  error  severally  assigned  upon  each  in  this  Court.  As  this 
Court,  however,  based  its  decision  upon  tlie  above  ground  alone, 
it  is  unnecessary  to  set  out  the  others  at  length. 

Taylor  &  McDougald,  for  plain  tiff  in  error. 

Sol.  Gen.  Perkins,  for  defendant. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  Eleven  grounds  were  taken  in  the  rule,  for  a  new  trial  in 
this  case.  A  rule  7im  was  granted  by  the  Court  upon  three  of 
the  deven,  and  refused  upon  eight.  Error  is  assigned  upon  the 
ruling  on  the  eight.  The  first  of  tliese  eight,  is  thus  stated  in 
the  bill  of  exceptions:  "Because  the  Court  erred  in  discharging 
Lewis  Cannon,  a  Juror,  chosen  and  sworn  in  the  progress  of  the 
trial,  when  there  were  eleven  Jurors  sworn  to  try  the  cause,  be- 
cause of  said  Cannon's  leaving  the  court  house  and  being  absent 
five  or  ten  minutes,  without  leave  of  the  Court."  After  the 
Court  had  discharged  this  Juror,  it  appears  from  the  bill,  that  it 
was  proceeding  to  punish  him  for  the  contempt,  when  he  stated 
on  oath,  that  in  his  absence,  he  had  neither  spoken  to  any  one, 
nor  had  any  one  spoken  to  him,  in  any  wise  touching  the  case. 
What  transpired  upon  this  proceeding  to  punish  the  Juror,  we 
dismiss  from  all  consideration,  inasmuch  as  no  error  is  assigned 
upon  it  It  occurred  after  the  Juror  had  been  discharged,  and 
the  Juror's  statements  were  received,  not  for  the  purpose  of  de- 
termining upon  his  competency,  but  to  purge  himself  of  the 
contempt.  The  complaint  is  that  the  Court  erred  in  discharg- 
ing the  Juror.  It  is  not  by  any  mean%to  be  taken  as  true,  that 
this  Juryman  was  competent  after  being  absent,  without  leave, 
from  the  Court,  for  five  or  ten  minutes,  and  after  he  had  been 
chosen  and  sworn.     On  the  contrary,  according  to  the  ruling  of 
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this  Court  in  Monroes  c^se^  such  a  separation,  is  to  be  held, /wrma 
facie^  good  cause  to  set  aside  a  verdict  against  the  prisoner. 

[2.]  This  being  the  rule,  did  the  Court  err  in  discharging  Can- 
non, without  calling  upon  the  prisoner  to  remove  the  presump- 
tion of  incompetency,  or  upon  its  own  or  the  State's  motion,  giv- 
ing day  in  Court,  opportunity  of  removing  the  presumption.     If 
this   conduct  of  the  Jurj-man  would  be  good  cause  for  a  new 
trial,  we  hold  that  in  the  then  state  of  the  cause,  it  was  com- 
petent for  the  Court  to  lay  its  hand  upon  and  discharge  him. 
Prima  facUj  it  was  good  cause  for  a  new  trial,  but  not  necessa- 
rily.    What  then  was  the  duty  of  the  Court  ?    It  was  to  permit 
citlier  party  to  show  cause  against  his  discharge,  and  thus,  if  pos- 
sible, remove  the  presumption  arising  from  the  fact  of  separation, 
of  disqualification.     Being  chosen  and  sworn,  the  prisoner  and 
the  State  had  both  acquired  the  right,  that  this  Juror  should  try 
the  cause.     The  prisoner  complains  that  this  right  was  withheld 
from  him — assuming,  that  his  prima  facie  disqualification  could 
have  been  removed,  if  he  had  been  heard  as  to  that  matter.    We 
then  hold  that  it  was  irregular  in  the  Court ;  so  far  irregular,  as 
to  be  good  ground  for  granting  the  rule  wwi,  not  to  exercise  the 
power  of  discharging  the  Juryman,  but  to  discharge  him  without 
giving  the  prisoner  an  opportunity  of  removing  his  prima  facie 
incompetency.     5  Geo.  R.  85.     8  Geo.  297. 

The  judgement  complained  of,  is  a  refusal  to  grant  the  rule 
nisi  for  a  new  trial.  In  reversing  that  judgment,  we  do  not  rule 
that  the  discharge  of  the  Juryman,  or  any  of  the  rulings  which 
followed  that  act,  is  positively  a  sufficient  ground  for  awarding  a 
new  trial.  In  this  record  we  are  called  upon  to  say,  whether  any, 
or  all  of  the  eight  grounds,  were  sufficient  to  authorize  a  rule 
wwi.  The  rule  upon  this  subject,  is  this  :  if  the  grounds  relied 
upon  for  a  new  trial  are,  prima  facicj  sufficient,  the  Court  will 
award  a  rule  to  show  cause  why  a  new  trial  should  not  be  grant- 
ed ;  and  if,  upon  solemn  argument,  the  grounds  are  thought  by 
the  Court  sufficient,  the  %x\e  will  be  made  absolute ;  if  not,  it 
will  be  discharged.  1  Chitfy  Crim.  Laic,  maigin  660.  Bulkt 
Jf.  P.  327.     TidtPs  Pr.  884. 
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The  judgment  of  this  Court  is,  that  the  ground  now  consider- 
ed is,  prima  Jaciey  sufficient  to  authorize  the  rtile  nisi. 

[3.]  AU  the  other  grounds  grew  out  of  this  one ;  upon  them 
we  pass  no  definite  opinion,  but  reverse  the  judgment  refusing 
the  nile  ntn,  as  to  all  of  them,  leaving  them  all  open  for  the  final 
consideration  of  the  Court  below.  We  are  disposed  the  more 
to  take  this  course,  for  the  following  reasons :  It  is  the  better 
practice,  when  the  rule  nisi  is  granted  as  to  any  ground,  to  let  all 
stand  over  for  consideration.  This  will  prevent  the  necessity  of 
the  movants  excepting  upon  the  application  for  a  rule  nisi,  and 
thereby  save  the  necessity,  of  perhaps,  several  bills  of  exception. 
If  upon  hearing  the  motion  for  a  rule  absolute,  it  is  granted,  no 
writ  of  error  at  all  may  be  sued  out,  and  if  refused,  all  grounds 
of  error  may  be  embraced  in  one  bill. 

Let  the  judgment  be  reversed. 


No.  9. — Wiley  F.  Allen,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

[1.]  The  mere  absence  of  an  attorney  without  the  consent  of  the  client,  is 
not  a  sufficient  ground  for  the  continuance  of  a  cause. 

[2.]  The  absence  of  counsel  is  not  a  favored  excuse  for  not  proceeding  to 
trial;  on  the  contrary,  excuses  of  this  sort  ought  to  be  discountenanced. 

[J.]  It  is  the  doty  of  counsel  to  attend,  and  the  failure  to  do  so,  is  no  cause 
lor  postponement,  unless  in  case  of  nrr<*Mt/y  or  midconcepticn, 

[4.]  The  rule  applies  to  attorneys  in  fact,  as  well  as  at  law. 

[4.]  The  Courts  are  strict  in  granting  continuances  on  "account  of  the  ab- 
sence of  counsel. 

[6.]  Illness  of  counsel,  where  there  is  bat  one,  or  of  the  leading  counsel, 
where  there  arc  more  than  one,  is  a  sufflcient  ground  for  the  continuance  of 
a  cause,  especia^y  where  the  sickness  is  so  sudden  that  another  cannot, 
under  the  circumstances,  do  justice  to  the  cau!«e. 

p.]  The  question  discussed,  whether  when  a  person  is  arrested  and  convict- 
ed for  an  offence,  he  is  entitled  to  compulsory  pYdcea^  to  ptQC>it^  VVi^  ^V 
tttidiDce  oJ  wHnes^s,  before  true  bill  found.    Qutfr e  f 
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[3.]  Does  the  8th  article  of  the  amciidmcQts  to  the  Constitution,  confer  any 
now  right  in  this  respect  ?     Qu(:rti 

[9.]  Notwithjjtandinga  party  charged  with  a  crime  may  have  corapulflory  pro. 
cess  for  his  witnesses,  even  before  indictment  found,  still  the  omission  to 
use  it,  is  not  such  negligence  as  will  deprive  him  of  a  continuance,  if  the 
witnesses  are  absent. 

[10.]  The  affidavit  for  a  continuance  should  be  full,  satisfactory  and  dirtsct, 
as  to  the  niaterial  allegations  necessary  for  a  continuance . 

[11.]  It  should  state  that  there  is  no  other  witness  present,  by  whom  the 
party  can  satisfactorily  prove  the  same  facts. 

[12.]  It  should  allege  that  the  attendance  of  the  abeent  witness  is  expected 
at  the  next  term. 

[13.]  It  should  appear  that  the  facts  expected  to  be  proven,  would  be  evi- 
dence in  the  case. 

[14.]  To  entitle  the  accused  to  the  aid  of  the  Court,  he  should  be  guilty  of  no 
laches^  but  show  due  diligence  on  his  part. 

[15.]  It  should  appear  that  the  absent  witnesses  reside  within  the  jurisdic- 
tion of  the  Court,  otherwise  it  is  no  ground  for  delay.     Secus  in  A^ew  York, 

[16.]  In  the  application  of  rules  for  the  continuance  of  criminal  causes,  the 
presiding  Judge  must  be  left  free  to  some  extent,  to  act  in  such  a  manner  as 
will  secure  a  speedy,  as  well  SLaa/air  triaL 

[17.]  When  the  Court  suspects  that  the  object  of  the  party  in  asking  aeon- 
tinuance,  is  delay  merely,  has  the  Court  the  right  to  travel  out  of  the 
written  affidavit  ?     Qiiere  / 

Indictment  for  simple  larceny,  in  Stewart  Superior  Court 
Tried  before  Judge  Iverson,  May  Term,  1851. 

When  this  cause  was  called  for  trial,  the  plaintiff  in  error 
moved  for  a  continuance,  on  the  following  grounds  : 

1st.  That  he  had  employed  as  his  attorney  for  his  defence  in 
said  cause,  Charies  J.  McDonald,  Esq.  and  that  his  said  coun- 
sel was  absent,  without  his  lieave  or  consent. 

2d.  That  said  bill  of  indictment  had  been  found  true  at  that 
term  of  the  Court,  and  that  he  had  not  had  time  to  subpoena 
witnesses. 

3d.  That  Hardy  Bryan  was  a  material  witness  for  him,  and 
that  said  Bryan  lived  in  the  County  of  Thomas,  by  whom  he 
expected  to  explain  the  possession  of  the  negro  boy,  Abram, 
and  that  he  held  said  boy  as  the  agent  of  one  Manifee. 
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The  Court  refused  to  grant  the  motion  on  eitlier  ground,  un- 
less plaintiff  in  error  would  state  in  his  showing,  that  said  Mc- 
Donald was  absent  by  providential  cause  ;  or  would  add  to  tlie 
third  ground,  that  he  expected  to  prove  his  agency  by  Br)an, 
otherwise  than  by  his  own  representations  to  Bryan. 

This  decision  of  the  Court,  refusing  the  continuance,  isaswsign- 
ed  as  error. 

B.  K.  Harrison,  for  plaintiff  in  error. 

Sol.  Gren.  Williams,  by  James  Warren,  for  defendant  in 
enror. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Did  the  Judge  err,  in  overruling  the  application  for  a  continu- 
ance in  this  case  ? 

In  determining  this  question,  it  may  be  urged  on  the  one 
side,  that  if  persons  are  permitted  to  postpone  their  trials  on 
slight  grounds,  that  but  few  criminals  will  be  brought  to  justice. 
To  say  nothing  of  other  casualties  and  chances,  the  jails  in 
many  of  the  Counties  are  so  insecure  that  with  the  assistance  of 
confederates  from  without,  many  effect  their  escape,  and  thus 
elude  the  criminal  justice  of  the  country.  Besides,  as  the  Courts 
are  held  only  twice  in  the  year,  the  expense,  from  delay,  becomes 
a  grievous  burthen  to  the  Counties. 

On  the  other  hand,  the  rights  of  humanity  require,  that  every 
citizen,  whom  the  law  presumes  innocent  till  found  guilty,  should 
have  a  fair  and  impartial  trial,  and  every  reasonable  indulgence 
allowed  him  to  procure  his  \vitnesses.  That  there  is  no  crime 
80  great — no  proceeding  so  urgent,  but  that  the  Court  would, 
upon  proper  grounds,  grant  this  motion. 

With  these  general  observations,  let  us  proceed  to  examine 
the  affidavit  upon  which  the  continuance  was  claimed. 

The  prisoner  states,  that  he  has  employed  in  his  defence, 
C!harles  J.  McDonald,  Esq.  and  that  said  counsel  is  absent 
^prithout  his  leave  or   consent ;  that  the  bill  of  indictment  was 
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found  at  the  term  of  the  Court  when  he  was  put  upon  his  trial, 
and  that  he  has  not  had  time  to  subpoena  witnesses ;  that 
Hardy  Brjan  is  a  material  witness  for  him,  living  in  the  County 
of  Thomas,  by  whom  he  expects  to  explain  the  nature  of  the 
possession  of  the  boy  Abram ;  and  that  he  held  him  as  the 
agent  of  one  Manifee. 

[1.]  Is  the  mere  absence  of  an  attorney  who  has  been  em- 
ployed to  prosecute  or  defend  a  cause,  a  sufficient  ground  for  a 
continutince  ? 

[2.]  I  would  remark  that  the  authorities  all  show  that  the  ab- 
sence of  counsel  is  not  a  favored  excuse  for  not  proceeding  to 
trial. 

In  Post  vs.  Wright  §•  Buchariy  (1  Ckines*  B.  Ill,)  the  absence 
of  counsel  was  urged  as  an  excuse,  but  tlie  Court  refused  to 
admit  it.  Hoffman  pressed  strongly  the  rigor  of  the  practice, 
and  said  that  it  was  the  first  instance  where  such  strictness  had 
been  enforced.  The  Court  answered,  there  must  be  a  fird  time 
in  all  proceedings. 

In  Sayer  vs.  Finck^  (2  Caines*  R.  336,)  the  Rame  excuse  was 
reluctantly  admitted,  though  the  plaintiff's  counsel  was  absent, 
from  an  opinion  that  the  cause  would  not  come  on,  induced  by 
expressions  from  the  partner  of  the  attorney  on  record,  for  the 
plaintiff. 

In  McKay  vs.  The  Marine  Insurance  Comyany,  (Jbid^  384,)  the 
Court  refused  a  continuance  on  account  of  the  absence  of  coun- 
sel, declaring  that  all  excuses  of  that  sort  ought  to  be  discoun- 
tenanced. 

[3.]  From  these  precedents,  this  rule,  it  would  seem,  may  be 
deduced  ;  that  it  is  the  duty  of  counsel  to  attend,  and  that  the 
failure  to  do  so,  is  no  cause  for  a  continuance,  unless  in  cases 
of  necessity  or  misconception. 

[4.]  In  Hammond^ s  lessee  vs.  HawSj  {WaUace^s  R.  1,)  the 
Court  held  that  to  obtain  the  continuance  of  a  cause,  the  party 
should  show  some  legal  ground,  and  that  it  is  not  sufficient  to 
allege  that  the  attorney  in  Jact  or  law^  from  attention  to  other 
necessary  concerns,  could  not  be  present.  Judge  Grifiih  re* 
marked,  ^  that  if  such  representations  were  admitted  to  prevaOy 
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they  might  always  be  urged."  And  Judge  Basset  said,  "  I  am 
always  desirous  to  give  indulgence,  whore  it  may  advance  jus- 
tice and  work  no  considerable  injuiy,  or  infringe  any  established 
rule  of  law.  But  one  party  must  not  be  wronged  by  the  exten- 
sion of  accommodations  to  the  otlier.  The  only  question  is, 
whether  the  plaintiff'  has  used  due  diligence  to  bring  this  cause 
to  trial,  and  has  been  prevented  by  obstructions  which  furnish 
a  reasonable  ground  for  a  continuance.  I  do  not  think  he  has ; 
I  am,  therefore,  against  it."  And  TUghman^  Ch.  Judge,  said, 
**  The  showing  made,  is  insulHcient  to  authorize  us  to  continue 
the  cause.  JVb  legal  reasonis  assigned  to  justify  the  want  of  pre- 
paration for  trial." 

In  The  lessee  of  Shultz  vs.  More^  (1  McLeaii^s  R.  334,)  it  was 
held,  that  where  the  leading  counsel  in  a  case  is  prevented  from 
attending  the  Court  by  sickness,  and  the  counsel  in  attendance  is 
not  prepared  to  go  on  with  the  trial,  it  is  good  cause  for  a  continu- 
ance. The  motion  was  based  upon  the  affidavit  of  the  coun- 
sel himself,  which  stated  that  he  was  sick  and  unable  to  attend 
the  Court — that  the  affiant  was  the  first  counsel  engaged  by  the 
defendant — ^had  appeared  as  his  attorney  in  the  same  case  in  tlie 
State  Court,  and  was  intimately  acquainted  with  tlie  grounds  of 
defence — that  he  had  possession  of  the  papers,  and  that  he  did 
not  believe  justice  could  be  done  in  the  cause,  under  present 
circumstances,  in  his  absence. 

[5.]  I  have  stated  the  contents  of  the  affidavit,  to  show  how 
strict  the  Courts  have  been  in  granting  continuances  for  this 
cause. 

In  the  case  between  tlie  States  of  Rhode  Island  and  Massachu- 
seiis,  (11  Peiersy  226,)  the  senior  counsel  appointed  by  the  Le- 
gislature to  argue  tlie  cause  for  the  State  of  Rliode  Island,  was 
prevented  by  unexpected  and  severe  illness,  attending  the  Court, 
and  the  Supreme  Court,  on  the  application  of  the  Attorney  Gener- 
al of  the  State,  ordered  a  continuance  for  the  term,  though  not 
without  strenuous  opposition  from  Mr.  Austin,  the  Attorney  Gen- 
eral of  the  State  of  Massachusetts  ;  and  tlie[motion  was  argued  on 
the  peculiar  character  of  the  cause,  it  being  a  controversy  between 
two  of  the  sovereign  States  of  the  Confederacy,  upon  the  decision  of 
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which,  the  peace  and  tranquility  of  the  v;'hoIe  Union  might  de- 
pend, rather  than  upon  the  strict  rules  which  govern  ordinaiy 
cases. 

[6.]  In  this  Court,  and  in  the  Courts  of  this  State,  so  far  as 
we  know,  the  illness  of  counsel,  if  there  be  but  one,  or  of  the 
leading  attorney,  if  there  be  more  than  one,  has  always  been 
held  a  sufficient  ground  for  the  continuance  of  the  cause,  es- 
pecially where  the  sickness  was  so  sudden  or  recent  as  to  de- 
prive the  party  of  the  opportunity  of  satisfactorily  supplying  his 
place ;  on  the  other  hand,  mere  absence  of  the  attorney  never 
has  been  held  sufficient. 

The  Court,  therefore,  did  not  err,  in  our  opinion,  in  refusing 
the  application  on  this  ground. 

[7.]  The  next  reason  embraced  in  the  shoi^ing  is,  that  the 
true  bill  was  found  only  at  the  Court  when  the  accused  was 
put  upon  his  trial,  and  that  he  had  not  had  time  to  subpoena  his 
witnesses ;  that  Hardy  Brjan  was  a  material  witness  for  him, 
who  lived  in  the  County  of  Thomas,  by  whom  he  expected  to 
explain  the  possession  of  the  boy,  Abram,  whom  he  was  charged 
v^th  stealing,  and  that  he  held  him  as  the  agent  of  one  Mani- 
fee. 

The  record  does  not  disclose  when  the  prisoner  was  arrested 
and  committed — whether  at,  or  immediately  preceding  the  term 
at  which  he  was  tried,  or  months  beforehand. 

[8.]  By  the  8th  article  of  the  amendments  to  the  Constitution 
of  the  United  States,  it  is  provided,  that  "  in  all  criminal  prose- 
cutions, the  accused  shall  enjoy  the  right  to  a  speedy  and  public 
trial  by  an  impartial  Jury  of  the  State  and  district  where  the 
crime  sliall  have  been  committed,  which  district  shall  have  been 
previously  ascertained  by  law ;  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation  ;  to  be  confronted  m\h  the  witness- 
es ajyainst  him ;  to  have  compulsory  process  for  obiainvig  witnesses 
in  his/avor ;  and  to  have  the  assistance  of  counsel  for  his  de- 
fenro." 

Some  liavo  thous^ht,  that  a  person  merely  charged  with  an 
ollrnco  before  a  Magistrate,  and  previous  to  indictment  found 
and  issuo  joined,  could  not  of  ri^ijht,  have  compulsory  process  for 
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his  witnesses ;  and  that  the  article  cited  from  the  amendments 
to  the  Constitution  of  the  United  States,  makes  no  alteration  of 
the  previous  law  upon  this  subject.  Others,  planting  themselves 
upon  this  provision,  hold,  that  so  soon  as  a  party  is  charged  with 
a  crime  and  bound  to  answer,  or  committed  for  it,  tliat  it  becomes 
then,  a  public  prosecution,  and  that  tlie  indictment  is  but  a  con- 
tinuation of  it ;  and  that  from  that  stage  of  it  he  is  entitled  to 
compulsory  process  for  his  witnesses. 

To  place  the  accused  on  equal  ground  with  the  prosecution, 
it  would  seem  that  the  latter  construction  ought  to  be  adopted. 
If  witnesses,  from  the  time  of  arrest  and  commitment,  may  be 
xecognized  to  appear  in  behalf  of  tlie  State,  why  should  they  not 
for  the  accused  ?  Why  should  the  public  be  allowed  the  means 
of  securing  the  evidence  to  convict,  and  not  tlie  prisoner  to  prove 
bis  innocence  ? 

[9.]  All  concur,  however,  that  notwithstanding  a  party  charg- 
ed with  a  crime,  even  before  indictment  found,  may  have  com- 
pulsory process  for  his  witnesses  ;  still  the  omission  to  use  it,  is 
not  such  negligence  as  will  deprive  him  of  a  continucince,  if  the 
witnesses  be  absent.  And  we  think  this  right.  A  party  who  is 
conscious  of  his  innocence,  should  not  be  compelled  to  incur 
die  expense  and  labor  of  procuring  testimony,  until  there  is  a 
bill  found.  He  is  then  apprised  of  the  precise  nature  of  the 
offence  alleged  against  him,  and  it  thenceforth  becomes  his  duty 
to  use  due  diligence  to  prepare  to  meet  it. 

[10.]  But  to  the  affida\4t.  An  affida\it  for  a  continuance 
ihould  be  full,  satisfactory,  and  direct,  as  to  the  material  allega- 
tions necessary  for  a  continuance.  Knight  vs,  T/ie  StaiCy  5 
Ibn^.  699. 

Tested  by  this  rule,  this  affidavit  is  insufficient. 

[11.]  It  does  not  state  whether  in  fact  there  be  any  other 
witnesses  except  Hardy  Br}'an,  nor  that  the  matter  expected  to 
be  proved  by  him,  could  not  be  established  by  any  other  witness 
present.     Fulvgk  vs.  The  State^  8  Missouri  R.  606. 

[12.]  Neither  does  it  state  that  the  attendance  of  the  witnesses 
is  expected  at  the  next  term.     Earp  vs.   The   Commonwealth. 
Dma,  301. 
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[13.]  Nor  does  it  appear  that  the  facts  expected  to  be  proved 
would  be  e\idence  in  the  case.  Indeed,  the  inference  is,  that 
they  would  not  be.  Warhurton  vs.  Alleriy  1  McLearCs  R.  460. 
Gibbs  vs.  Mitchell y  2  Bay.  351. 

[14.]  The  statement  by  the  defendant,  that  he  had  not  had 
time,  since  the  finding  of  the  bill,  to  subpccna  witnesses,  is  too 
vague  and  indefinite.  It  does  not  appear  that  any  steps  have 
been  taken  to  procure  testimony.  And  to  entitle  the  party  to 
the  aid  of  the  Court,  he  must  be  guilty  of  no  laches,  but  show 
due  diligence.     2  Scam.  522. 

A  person  indicted  for  felony,  made  aflSdavit  that  he  had  four 
material  \ntnesses  who  were  absent,  ^^^thout  naming  them,  or 
that  he  expected  to  be  able  to  get  their  attendance.  It  was  held 
that  a  continuance  could  not  be  granted.  Hurd^s  Case,  5  LeigAy 
715. 

In  Springer  vs.  Mendenhall,  (3  Harrington  (Del.)  381,)  a  con- 
tinuance was  refused,  though  the  party  had  been  in  prison  six 
weeks  before  the  term  at  which  the  bill  was  found. 

[15.]  As  to  the  other  witnesses,  except  Hardy  Brj-an,  the 
affidaAit  does  not  state  that  they  reside  within  the  State ;  and  if 
they  live  beyond  the  jurisdiction  of  the  Court,  their  absence  is  no 
reason  for  continuing  the  indictment.  Commonwealth  vs.  Wil- 
lard,  1  Mass.  R.  6.  State  vs.  Fybs,  1  Const.  R.  234.  This  point 
has  been  ruled  ditferently. 

[16.]  We  can  only  repeat,  then,  what  we  have  often  said 
before — that  the  granting  of  continuances  is  a  matter  of  discre- 
tion in  the  Court  before  which  the  cause  is  tried ;  and  that 
although  the  averred  excuse  of  this  objection  is  matter  of  error, 
yet  a  plain  and  palpable  case  must  be  made  out,  to  authorize 
the  interference  of  this  Court ;  moreover,  though  rules  of  prac- 
tice may  establish  something  like  a  principle  to  guide  the  dis- 
cretion of  Courts,  yet  in  the  application  of  such  rules,  the  pre- 
siding Judge  must  be  left  untrammelcd  to  some  extent,  to  act  in 
such  a  manner  as  will  secure  a  speedy,  as  well  as  a  fair  trial. 
3  Mississippi,  123.  Harper,  85, 1 12.  2  DalL  95.  3  Ibid.  305. 
1  Breese,  12. 
[17.]  I  have  carefully  confined  myself  in  this  discossion,  to 
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the  showing,  as  it  was  presented  orij^inally  by  tlie  party.  There 
are  respectable  adjudications,  liowever,  to  the  eirect,  that  if  the 
Court  suspect  that  a  party's  object,  wlio  moves  for  a  continuance 
on  the  ground  of  the  absence  of  a  material  witness,  is  delay, 
they  may  examine  him  as  to  what  he  expects  to  prove  by  such 
witness,  or  require  him  to  go  farther — make  the  aifidavit  moie 
full,  as  was  done  in  the  present  case.  T/ie  People  vs.  Unni/fi^ia^ 
7  Ofweriy  367.  And  while  I  should  not  be  disposed  to  enctourage 
such  a  practice,  still,  as  the  Judge  before  whom  these  motions  are 
made  has  better  opportunities  of  forming  correct  opinions  as  to 
the  motives  of  the  party,  than  this  Court  can  have,  1  am  disposed 
for  myself,  to  entrust  to  the  Judges  ot  the  Superior  Courts  con- 
siderable latitude  of  discretion  upon  this  subject.  Many  little 
things  transpire  to  make  it  as  apparent  to  them,  as  the  light  of 
the  meridian  sun,  that  the  accused  is  influenced  solely  by  the 
desire  to  delay  the  trial  unnecessarily,  which  can  never  be  ful- 
ly reflected  in  the  record  sent  up  to  us. 
Let  the  judgment  be  affirmed. 


No.  10. — John  Hardin  and  others,  plaintiffs  in  error,  vs.  The 
Inferior  Court  of  Decatur  Countv,  for  the  use,  &c.  defend- 
ants in  error. 

[1.]  Wbere  on  a  motion  for  a  new  trial,  a  brief  of  the  evidence  had  been 
agreed  on  by  the  counsel  for  the  parties,  and  filed  in  the  Clcrk'n  office  at 
the  term  of  the  Court  at  which  the  rule  nisi  wuo  granted,  but  such  ngrec- 
ment  was  not  entered  on  the  minutes  of  the  Court  at  that  term :  IMd,  on 
a  motion  to  dismiss  the  rule  niH  for  a  new  trial,  on  that  ground  at  a  sub- 
sequent term  of  the  Coiurt,  that  this  Court  would  not  control  the  discretion 
of  the  Court  below,  m  ordering  the  agreement  to  be  entered  on  the  min- 
utes, nunc  pro  tunc. 

Motion  for  a  new  trial,  in  Decatur  Superior  Court.     Decision 
by  Judge  Warren,  June  Term,  1851.  - 
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A  motion  for  a  new  trial  was  made  in  this  case,  and  a  rule 
nisi  granted,  at  June  Term,  1849.  This  motion  was  continued 
for  want  of  the  papers,  for  three  terms.  At  June  Term,  1851, 
counsel  against  the  motion  moved  to  dismiss  it,  on  the  ground 
that  though  the  brief  of  the  testimony  in  the  cause  had  been 
agreed  upon  by  the  counsel  of  both  parties,  yet  said  agreement 
was  not  entered  upon  the  minutes  of  the  Court,  at  the  term  at 
which  the  motion  was  made  for  a  rule  nisi ;  that  this  agreement 
and  the  brief  of  the  testimony  had  been  marked  "  filed  in  of- 
fice," by  the  Clerk,  and  then  taken  out  by  the  counsel  for  the 
movants  who  had  kept  them  ever  since. 

The  Court  overruled  the  motion  to  dLsmiss,  and  this  decision 
is  excepted  to. 

Counsel  for  the  movants  then  moved  the  Court  to  order  the 
Clerk  to  enter  this  agreement  on  the  minutes,  nunc  pro  tunCy 
which  motion  was  granted  by  the  Court,  and  this  decision  also, 
is  excepted  to. 

On  these  exceptions  error  is  assigned. 

S.  T.  Bailey  and  Hines,  for  plaintiff  in  error. 

W.  Taylor,  for  defendant  in  error. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  This  is  a  motion  to  dismiss  the  rule  nisi  for  new  trial,  on 
the  ground  that  the  agreement  as  to  the  brief  of  the  testimony  in 
the  cause  had  not  been  entered  on  the  minutes  of  the  Court,  at 
the  term  at  which  the  motion  for  the  nde  nisi  was  granted. 

By  the  61st  Rule  of  Practice  in  the  Superior  Courts,  it  is  de- 
clared that,  ^'Amotion  for  a  new  trial  shall  not  operate  as  a  ftfier- 
sedeasy  unless  an  order  to  that  effect  be  entered  on  the  minutes, 
and  in  every  application  for  a  new  trial,  a  brief  of  the  testimony  in 
the  cause,  shall  healed  by  the  party  applying  for  such  new  trial, 
under  the  revision  and  approval  of  the  Court."  2  Kelly,  478. 
The  rule  requires  tliat  a  brief  of  the  testimony  shall  be  JlUd  in 
the  cause.     In  this  case,  a  brief  of  the  testimony  was  agreed  on 
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by  the  parties,  and  filed  in  the  Clerk's  office  at  the  term  of  the 
Court  at  which  the  motion  for  new  trial  was  made,  but  the  agree- 
ment was  not  entered  on  the  minutes.  When  the  motion  to  dis- 
miss the  rule  was  made,  because  the  agreement  had  not  been 
entered  on  the  minutes  of  the  Court,  another  motion  was  then 
made,  to  enter  the  agreement  on  the  minutes,  nunc  pro  tunc^  which 
latter  motion  the  Court  allowed.  We  do  not  consider  the  allow- 
ing this  agreement  to  be  entered  on  the  minutes  of  the  Court, 
nunc  pro  tunc,  according  to  the  facts  stated  m  this  record,  to  be 
such  an  abuse  of  the  discretion  of  tlie  Court  below,  as  will  au- 
thorize this  Court  to  control  it.  The  evidence  was  agreed  upon 
and  Jiled  at  the  proper  time ;  the  agreement  was  in  writings  and 
before  the  Court.  As  to  the  objection  tliat  the  brief  of  the  evi- 
dence agreed  on  and  fded,  had  been  taken  out  of  the  Clerk's 
office  immediately  after  the  same  was  filed,  and  had  remain- 
ed in  possession  of  plaintiff's  counsel,  we  have  only  to  say, 
that  if  the  opposite  party  was  less  prepared  on  that  account, 
to  argue  the  motion,  it  would  have  been  a  good  ground  to  have 
applied  to  the  Court  for  a  continuance  of  the  cause,  which,  no 
doubt,  would  have  been  granted. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  11. — George  W.  Kerese,  plaintiff  in  error,  vs.  The  State 
OF  Georgia,  defendant  in  error.  The  Same  vs.  The  Same. 
The  Same  vs.  The  Same. 

[1.]  Where  a  demand  for  a  trial  is  nuidc,  in  pursuance  of  the  18th  section  of 
the  litli  division  of  the  Penal  Code,  and  a  Jury  is  impanelled  and  quali- 
fied to  try  the  prisoner,  both  at  the  terra  when  the  demand  is  made,  and 
at  the  term  when  his  discharge  is  moved,  and  he  is  not  tried,  he  is  then  en- 
titled to  be  ahiofutdy  dischargrd  and  acquitted  of  the  crime  charged  in  the 
indict  tfUtU. 
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Three  indictments  in  Dooly  Superior  Court  Decision  by 
Judge  Warren,  May  Terra,  1851.  Heard  together  in  this 
Court,  by  consent. 

George  W.  Kerese  was  arraigned  on  three  several  indictments 
in  Dooly  Superior  Court — ^two  for  simple  larceny,  and  one  for, 
an  attempt  to  commit  a  burglar}-;  and  at  November  Term,  1850, 
demanded  a  trial  on  each,  in  terms  of  the  Statute  in  such  cases 
made  and  provided,  which  demand  was  entered  on  the  minutes. 
At  May  Term,  1851,  he  again  demanded  a  trial  on  each,  which 
being  denied  him  by  his  counsel,  he  moved  for  an  order  of  dis- 
charge. 

The  Court  refused  the  order,  on  the  ground,  that  the  Court  had 
not  time  to  try  these  cases ;  the  criminal  docket  having  been 
called  on  Wednesday  morning,  and  the  balance  of  the  term  oc- 
cupied in  the  trial  of  a  criminal  cause,  involving  capital  punish- 
ment, these  causes  not  being  called  in  their  order  on  the  docket. 

The  defendant  filed  a  bill  of  exceptions  in  each  case,  and  by 
consent  they  were  heard  together  in  this  Court. 

S.  T.  Bailey,  for  plaintiflf  in  error. 

Sol.  Gren.  Perkins,  for  defendant. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  plaintiff  in  error  was  entitled  to  a  discharge.  No 
law  in  the  Digest  is  plainer  than  the  Penal  Code  upon  this  subject, 
and  we  could  sustain  the  judgment  of  the  Court  below,  only  by 
judicial  legislation.  The  Code  declares  that  a  demand  for  atrial 
being  entered  on  the  minutes,  if  the  demandant  "  shall  not  be 
tried  at  the  term  when  the  demand  is  made,  or  at  the  next  suc- 
ceeding term  thereafter,  provided^  that  at  both  terms  there  were 
Juries  impanelled  and  qualified  to  try  him,  then  he  or  she  shall 
be  absolutely  discharged  and  acquitted  of  the  offence  charged 
in  the  indictment."  Prince,  661.  This  Statute  is  not  open  to 
construction.     One  of  the  first  niles  to  guide  a  Court  in  apply* 
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ing  a  Statute,  is  never  to  undertake  construction^  where  the  law  is 
perfectly  plain.  This  is  perfectly  plain,  and  its  meaning  is  nei- 
ther absurd,  impossible  of  enforcement,  or  unreasonable.  It  is, 
in  our  judgment,  a  humane  and  highly  expedient  law  ;  design- 
ed to  protect  the  citizen  from  the  vexation,  expense,  and  very 
often  injustice  of  a  trial  long  delayed.  If  the  demand  is  made 
then,  there  is  but  one  single  condition  precedent  to  trial  or  dis- 
charge, and  that  is,  that  a  Jury  at  the  term  when  it  is  made,  and 
also  at  the  term  when  the  discharge  is  made,  be  impanelled  and 
qualified  to  try  the  prisoner.  If  there  is  at  these  terms,  a  Jury 
impanelled,  who  are  qualified  to  try  the  prisoner,  and  he  is  not 
tried,  Mew,  says  the  law-making  power  of  this  Commonwealth, 
^'  he  shall  be  absolutely  discharged,  and  acquitted  of  the  offence 
charged  in  the  indictment."  Can  anything  be  freer  from  ambi- 
guity ?  We  can  add  no  qualifications  or  limitations  to  tiiis  Act 
— ^we  can  create  no  exceptions,  and  can  make  no  additions.  It  is 
said  that  in  this  case,  the  Court  had  not  time  to  tr}'  the  prisoner. 
That  maybe.  The  Legislature  makes  no  remission  of  the  ope- 
ration of  this  Act  for  that  cause.  We  are  to  presume  that  they 
looked  to  all  the  circumstances  of  the  case,  and  with  an  eye  open 
upon  them  all,  passed  the  law  as  we  find  it.  It  is  said  that  this 
ruling  will  turn  out  one-half  the  criminals  before  tlie  Courts, 
without  a  trial.  We  do  not  believe  this ;  but  if  it  be  true,  what 
better  answer  to  such  a  suggestion,  than  that  the  Legislature 
have  so  ordered  it  ?  No  Court  has  the  right  to  correct  legislative 
errors,  or  to  eke  out  legislative  deficiencies.  We  do  not,  how- 
ever,  think  that  the  law  as  it  stands,  is  a  bad  law.  Far  from  it. 
If  it  is  found  under  this  decision  to  work  badly,  the  Legislature 
will,  no  doubt,  apply  the  corrective.  The  Court  must  tr)-,  or  the 
prisoner  mttff  be  discharged.  If  he  is  to  wait  for  the  time  of  the 
Court — if  he  is  to  w^t  until  in  due  course  his  case  is  called  for 
a  hearing,  before  he  is  entitled  to  a  trial  or  a  discharge,  it  is 
manifest  that  in  many  Counties  of  this  State,  this  law  will  be,  as 
to  him,  a  dead  letter.  In  some,  when  the  dockets  have  grown 
large  and  are  greatly  in  arrear,  a  prisoner  in  jail,  and  an  innocent 
man,  might,  notwithstanding  the  Act,  lie  there  for  a  longer  termi 
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than  if  guilty,  the  law  would  imprison  him.  Just  such  a  thing, 
this  law  was,  among  other  things,  intended  to  prevent. 

This  Statute  has  been  before  us  several  times.  Without  entering 
more  at  large  upon  the  general  views  of  it,  I  refer  to  Dermy  vs.  The 
State  0/  Georgia^  (6  Geo.  R.  492,)  and  to  Durham  vs.  The  Stale 
of  Georgia,  9  Geo.  R.  308. 

Let  the  judgment  be  reversed. 


No.  12. — Mastin  M.  Leverett,  plaintiff  in  error,  vs.  Wm.  H.  D. 
Dismukes,  defendant  in  error. 

[1.]  Both  by  Common  Law,  and  by  Statute,  the  person  entitled  to  the  estate 
of  a  decedent,  iu  entitled  to  the  administration. 

[2.]  Where  the  intestate  leaves  neither  widow  nor  child,  or  children,  or  the 
representatives  of  children,  nor  father,  nor  mother,  but  a  married  sister 
who  is  his  sole  heir  at  law,  and  distributee,  the  husband  of  the  sister  is  en- 
titled to  administration  on  his  estate,  in  preference  to  the  uncle,  notwith- 
standing the  latter  is  nearer  in  blood  to  the  deceased. 

[3.]  By  the  Act  of  1828,  B.ftmie  covert  is  disqualified  from  acting  as  the  rep- 
resentative of  an  estate  during  the  coverture^  and  whenever  the  wife  is  ezcln- 
ded  by  reason  of  her  marriage,  the  husband  is  entitled  to  be  substituted  in 
her  stead. 

Application  for  letters  of  administration.  Appeal  to  Stewart 
Superior  Court.  Decision  by  Judge  Iverson,  April  Term, 
185L 

This  was  a  controversy  as  to  the  right  to  administration  upon 
the  estate  of  William  Leverett,  deceased.  Wm.  H.  D.  Dismukes, 
one  of  the  applicants,  married  the  sister  of  deceased.  Mas- 
tin  Leverett,  the  other  applicant,  was  the  uncle  of  deceased. 
Decedent  left  neither  wife  or  child. 

The  Court  of  Ordinary  granted  the  letters  to  Leverett— Di»- 
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mukes  appealed — ^the   Superior   Court  reversed   the  decision  of 
the  Ordinar}',  and  this  decision  is  assigned  as  error. 

B.  S.  WoRRiLL,  for  plaintiff  in  error. 

Tucker  and  Harrison,  for  defendant. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

The  controversy  in  this  case  is,  who  is  entitled  to  letters  of  ad- 
ministration on  the  estate  of  Wm.  Leverett,  deceased?  Wm. 
H.  D.  Dismukes  claims,  as  the  husband  of  the  sister  and  only 
distributee  of  the  deceased.  Mastin  W.  Leverett  applies,  as  the 
nearest  of  kin  and  only  blood  relative,  who  is  capable  of  admin- 
istering. 

[1.]  There  being  in  tliis  case  neither  widow  nor  child,  or 
children,  or  the  representatives  of  children,  nor  father,  nor  moth- 
er, it  is  clear  that  the  sister,  Mrs.  Dismukes,  is  entitled  to  the 
whole  estate  of  the  deceased,  real  and  personal.  And  the  Stat- 
ute of  1789  is  explicit,  "That  the  same  rules  shall  obtain  in  re- 
gard to  the  granting  letters  of  administration  on  intestate  estates, 
as  regulates  the  distribution  thereof."    J\ew  Digest^  305. 

And  it  is  a  rule  of  the  English  law,  no  less  than  our  own,  that 
administration  follows  the  right  of  distribution.  Toll,  116.  And 
the  reason  given,  why  tlie  person  having  title  to  the  estate, 
ought  to  have  the  adminstration  is,  because  he  is  most  interested 
and  will  take  best  care  of  it.  2.  Eq,  Ca.  Mr,  423,  pi.  5.  Ibidj 
425,  pi.  15. 

So  far,  indeed,  is  the  doctrine  carried,  which  gives^the  admin- 
istration to  the  person  entitled  to  the  property,  that  although  the 
Statute  directs  the  husband  or  wife  to  be  preferred,  yet,  their 
claim  willjield  when  the  estate  is  to  go  to  other  persons ;  as 
when  by  settlement,  upon  the  death  of  the  JemCj  her  property 
is  to  pass  to  her  representatives,  to  the  exclusion  of  her  husband, 
her  relatives  shall  have  the  administration,  in  preference  to  the 
husband,  or  his  representatives.  Toll.  85,  116.  Bay  vs.  Dud- 
gwn.  6  Munf.  132. 
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[2.]  The  claim,  therefore,  set  up  by  the  uncle  in  this  case,  in 
conseqijencf;  of  his  being  the  nearest  blood  relation  of  the  de- 
ceased, is  not  sustained,  either  by  reason  or  authority. 

If  a  son  dies  intestate^  and  wiUiout  brothers  or  sisters,  the  fa- 
ther is  entitled  to  the  whole  of  the  estate,  and  to  administra- 
tion; and  if  the  father  dies  before  administration  is  granted,  ad- 
ministration shall  be  granted  to  his  representativej  for  the  estate 
was  an  interest  vested;  for  the  Court  regards  the  property  in 
granting  administration.  11  Vinery  88,  pi  25.  CSdchm  vs. 
Wilkinson,  1  CalPs  R.  1.  This  case  was  decided  in  the  Court 
of  Appeals  in  Virginia,  in  1797,  and  resembles  in  principle,  the 
case  before  the  Court.  ' 

For,  by  the  Act  of  1827,  {.Xew  Dig.  294,)  as  well  as  by  the 
29tA  Charles  II,  cL  3,  {Ibid,  1129,)  the  husband  is  entitled  by 
administration  to  recover  all  the  estate  of  his  wife,  real  and  per- 
sonal, as  well  as  her  rights  and  credits,  and  enjoy  the  same, 
without  being  subject  to  distribution. 

Wliether  he  survive  her  or  not,  therefore,  he  is  entitled  to  the 
administration,  because  he  is  to  the  property ;  and  it  never  could 
be  said  of  him  that  he  was  administrator  contrary  to  tlie  mean- 
ing of  the  Act,  which  declares  that  the  person  entitied  to  the 
estate,  is  entitied  to  the  administration.  And  if  she  were  to  con- 
tract debts  in  her  lifetime,  to  which  the  property  would  be  sub- 
ject in  the  hands  of  her  husband  as  administrator,  it  would  be  as 
accessible  to  creditors  tiiere,  as  anj-^^'liere  else. 

It  is  laid  down  in  Viner,  84,  {tit.  Executors)  JVb.  7,  on  one  au- 
thority, that  when  the  wife  is  next  of  kin  to  an  intestate,  the  hus- 
band shall  not  be  joined  in  the  administration  with  her.  If, 
however,  administration  be  granted  to  the  husband  and  wife  only 
during  coverture,  it  is  perhaps  good.  12  Finer,  84.  Mien,  36. 
But  it  is  further  said,  that  when  the  wife  is  entitied,  and  she  re- 
fuses to  take  the  administration  in  her  own  name,  the  constant 
practice  is  to  admit  the  husband.  Van  Thunen  vs.  Van  Thvauaiy 
11  KiVicr,  84,  TnargiW  7W)/e,  Gz66.  203. 

[3.]  But  by  the  Act  of  1828,  a  feme  covert  cannot  be  an  ex- 
ecutrix or  administratrix,  during  the  coverture,  but  her  letters, 
even  when  already  granted,  shall   abate.    A  fortioriy  although 


AMERICUS,  JULY  TERM,  1851.  101 


DavM  PH.  llic  State  «»f  (Scort^ia. 


otherwise  entitled,  will  they  be  tmth/ieldfrom  Iut,  on  account  of  tlie 
covevture.  But  in  either  event  the  husband  shall  he  entitled  to 
such  letters,  upon  his  complying  with  the  requisitions  of  the  law. 
JVew  Digest,  327.  We  hold  tliese  inferences  to  be  irresistible  : 
1st.  That  by  tlie  Act  of  18'28,  a  married  woman  cannot  be  the 
representative  of  an  estate ;  and  secondlyy  tluit  whenever  she 
would  be  otherwise  entitled,  and  is  dis(}ualiiied  by  reason  of  the 
coverture,  that  the  husband  is  next  entitled,  in  preference  to  any 
body  else. 

We  must  affirm,  therefore,  the  judgment  of  the  Superior  Court, 
reversing  the  decision  of  the  Court  of  Ordinarj-  of  Stewart  County, 
and  so  hold  with  the  former,  that  the  husband  of  the  only  sister 
of  the  deceased,  and  who  was  his  sole  heir  at  law,  is  entitled  to 
the  administration  upon  the  estate,  in  preference  to  his  uncle, 
notwithstanding  he  was  nearer  in  blood  to  the  deceased. 


No.  13. — Thomas  Davis,  plaintiff  in  error,  vs.  The  State  ok 
Georgia,  defendant  in  error. 

[1.]  In  the  trial  of  a  (lofoiulunt,  irulictod  fur  miinlor,  whoii  tho  (lefcndnnt 
admitted  the  homtciilc,  but  related  hi:*  dcfonc<^  nn  tho  ^ound,  thuf  it  wad 
justifiable  homicide :  Held,  to  be  error  in  the  Ciniri  to  ch urge  the  Jury, 
that  dcfendant^A  evideuci>  of  {^ond  chanictor  iH  u  ]>eiiciibl('  man,  upplied 
only  to  ca9es  wliere  it  wai*  a  que*:tiori  whether  the  homirulr  had  been  coni- 
iiiitt«d  by  the  accused. 

[3.]  When,  od  the  trial  of  a  defendant  fur  murder,  the  homicide  im  ad- 
mitted, and  the  question  \a,  as  to  what  n^rade  of  t)io  ofTcnce  the  defendant 
b  g^lty.  or  whether  it  is  just itiablc  humioido:  Jlrld,  to  Iv  error  in  the 
Court  to  charge  the  Jury,  ''tluit  a  reasonable  doubt  was,  when  it  wan  doubt- 
ful whether  a  hornieu^  had  been  committed,  and  if  conmiitted,  whether  the 
accused  was  the  slat/cr" 

[9.]  When  a  legal  and  proper  request  ia  made  on  tlie  Court  to  charge  the 
Jury,  the  party  making  huch  request  h  entitled  to  have  the  instruct fons 
prayed  for,  given  to  the  Jury,  an  requeued;  and  it  i»  error  for  the  Court 
to  say  to  the  Jury,  *'  such  it  the  law,"  in  rei«ponding  to  ftuch  request. 


102      '       SUPREME  COURT  OF  GEORGIA, 

Davii)  w*.  ITic  State  of  Georgia. 


[4.]  On  the  trial  of  n  dcfeiidaDt  for  murder,  when  the  defence  is  justifiable 
homicide,  or  >vhon  the  defence  insi^its  on  any  inferior  grade  of  homicide 
to  that  of  murder,  it  is  the  duty  of  the  Court  to  give  to  the  Jury  the  defi- 
nition of  each  grade  of  homicide,  as  regulated  by  the  Penal  Code,  and  then, 
to  leave  the  Jury  to  iiud  the  defendant  guilty  of  Huch  grade  of  the  ofifencei 
as  the  evidence  will  authorize,  or  to  find  him  not  guilty  :  lleldy  to  be  error 
for  the  Court  to  chargo  the  Jury,  that  they  mu^^t  find  the  defendant  guilty 
of  murder,  voluntary  mauslaugliter,  or  not  guilty  ;  thereby  excluding  from 
their  consideration,  involuntary  manslaughter. 

Indictment  for  murder,  in  Marion  Superior  Court.     Tried  be- 
fore Judge  IvERsoN,  March  Term,  1851. 

On  the  trial  of  Thomas  Davis,  for  the  alleged  murder  of  Eli 
Larkin,  the  record  discloses  a  voluminous  brief  of  evidence  sub- 
mitted. The  substance  of  it  is  as  follows :  That  on  the  day 
the  homicide  was  committed,  Davis,  the  prisoner,  came  along 
a  path  some  40  or  50  yards  from  Larkin's  (the  deceased)  house, 
on  his  way  from  a  mill,  with  a  bag  on  his  back.  Prisoner  was 
cursing  Larkin ;  accusing  him  of  stealing  a  hog  and  a  cow. 
Prisoner  had  a  knife  in  his  hand,  which  he  had  taken  out  to  cut  a 
switch,  waving  it  about,  and  told  Larkin  to  help  himself.  Larkin 
came  out  from  his  house,  and  told  prisoner  to  take  a  fool's  ad- 
vice, and  a  friend's  too,  and  go  on  home.  Prisoner  dared  Lar- 
kin out,  making  threats  ;  Larkin  said  he  would  stand  his  abuse 
no  longer,  as  he  had  been  abusing  him  all  the  year.  Larkin 
then  got  over  the  fence  and  picked  up  a  piece  of  wagon  rail  and 
started  towards  prisoner,  w^ho  shut  up  his  knife  and  tried  to  put 
it  in  his  pocket.  Larkin  dropped  the  rail  and  took  up  a  weed- 
ing-hoe — ^prisoner  tried  to  pick  \ip  a  piece  of  rail,  but  Larkin 
"  pinned  him  so  closely,"  that  he  could  not.  He  then  opened 
his  knife  again ;  prisoner  was  then  walking  off  from  Larkin, 
"  sideways."  Larkin  struck  prisoner  on  the  left  arm,  and  knock- 
ed the  knife  out  of  his  hand — ^prisoner  stooped  down  to  pick  up 
the  knife,  and  before  he  was  entirely  "  straightened  up  "  again, 
Larkin  struck  him  again  on  the  head  with  the  hoe,'giving  him  a  se- 
vere lick.  One  of  the  witnesses  thought  that  Larkin  struck  at  the 
knife  the  second  time.  Prisoner  then  made  towards  Larkin, 
who  pushed  or  held  him  off  with  ihe  hoe,  both  of  them  trying  to 
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use  the  hoe.  In  the  scuffle,  both  fell,  Larkin  being  on  top  ; 
with  bis  left  hand  he  held  the  right  hand  of  prisoner,  in  which  he 
held  the  knife,  and  his  right  hand,  Larkin  had  on  prisoner's  face. 
About  this  time,  a  negro  man,  Loyd,  belonging  to  Larkin,  came 
up  and  stooped  down  to  take  the  knife  away  from  prisoner. 
Larkin  ordered  him  off;  prisoner  at  this  time,  changed  his 
kniie  to  his  lefl  hand,  and  making  a  lick  at  Larkin,  struck  him 
in  the  throat  and  cut  him  severely,  from  which  wound  he  died  in 
about  half  an  hour.  There  was  some  evidence  of  tlireats  made 
by  both  parties. 

The  prisoner  gave  in  evidence,  his  previous  character  as  a  peace- 
able man. 

The  Court  charged  the  Jurj',  among  other  things,  that  if  they 
believed  from  the  evidence,  that  the  accused,  with  malice,  and  a 
deliberately  formed  design  to  take  the  life  of  the  deceased,  went 
out  of  his  way  to  the  house  of  deceased,  or  otherwise  met  him, 
and  by  abusive  words,  or  othcnvise  provoked  an  attack  from  de- 
ceased, for  the  purpose  of  taking  his  life,  and  a  fight  ensued,  in 
which  the  accused  killed  tlie  deceased,  it  was  murder  ;  no  mat- 
ter how  violent  might  have  been  the  assault  of  the  deceased,  or 
with  what  weapons  made,  and  no  matter  that  it  may  have  been 
necessary  in  the  progress  of  the  fight,  in  order  to  save  his  own 
life,  to  take  that  of  deceased.  To  this  charge  exceptions  were 
filed. 

The  Solicitor  Greneral,  in  his  argument  to  the  Jury,  insisted 
that  evidence  of  previous  good  character,  applied  only  to  cases 
where  it  was  a  question  whether  the  homicide  was  committed  by 
the  accused.  The  Court  charged,  that  the  Solicitor  General  had 
stated  the  law  correctly ;  that  previous  good  character  was 
slight  evidence  at  best,  and  only  presumptive,  and  might  be  re- 
butted by  other  proof  that  the  accused  was  the  person  commit- 
ting the  homicide,  and  referred  to  the  case  of  Webster  and 
Parkman,  as  an  illustration  of  the  principle.  To  this  charge  eX' 
ceptions  were  filed. 

The  Court  further  charged,  tliat  the  accused  was  entitled  to 
the  benefit  of  all  reasonable  doubts,  as  to  his  guilt ;  that  a  rea- 
sonable doubt  was,  when  from  the  conflicting  nature  of  the  evi- 
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denre,  the  Jury  could  not  form  an  opinion  either  way,  as  where 
it  was  doubtful  whether  a  homicide  had  been  committed,  and  if 
committed,  wliether  the  accused  was  the  slayer ;  and  instanced 
the  case  of  Webster,  as  the  proper  illustration  of  the  principle 
— detailing  at  some  length  the  facts  of  that  case;  and  concluded 
by  charging,  that  if  the  Jury  had  any  reasonable  doubt  as  to  any 
of  the  facts,  tlie  existence  of  which  was  necessary  to  constitute 
the  killing  murder  or  manslaughter,  then  they  should  give  the 
accused  the  benefit  of  the  doubt,  and  acquit  him.  To  this 
charge   exceptions  were  filed. 

Prisoner's  counsel  requested  the  Court  to  charge  the  Jury, 
that  "  if  they  believed  from  the  e\idence,  that  the  accused  being 
assaulted  by  the  deceased,  decUned  in  good  faith  before  the 
mortal  blow  was  given,  and  in  consequence  killed  deceased, 
that  the  prisoner  was  not  guilty  of  murder."  The  Court  charged, 
that  "  such  was  tlie  law,"  "  but  that  it  must  appear  that  the  ac- 
cused declined  tlie  contest,  bana  fide^  and  retreated  as  far  as  was 
consistent  witli  his  own  safetj- — unless  the  Jury  should  farther 
believe  that  the  accused  provoked  the  assault  for  the  purpose  of  ma- 
king it  a  pretext,  then  it  would  be  murder,  and  furthermore,  that  if 
the  deceased  declined  the  contest  and  retreated  not  in  good  faith, 
but  with  the  view  of  availing  himself  of  it  as  an  excuse  to  take  the 
life  of  deceased,  he  did  kill  the  deceased,  he  was  guilty  of  mur- 
der, although  it  might  have  been  necessary,  from  the  nature  of 
the  assault,  to  kill  deceased,  in  order  to  save  his  own  life." 
Prisoner's  counsel  excepted  to  the  manner  in  which  the  Court 
charged  the  point  requested,  and  also  the  qualifications  made. 

The  Court  also  stated,  that  it  was  unnecessary  for  the  Court  to 
charge  as  to  involuntary  manslaughter ;  as  from  tlie  evidence,  it 
was  either  murder,  voluntary  manslaughter  or  justifiable  homi- 
cide.    To  this  charge  exceptions  were  filed. 

On  these  several  exceptions  error  was  assigned. 

B.  Hill  and  McDougald,  for  plaintiff  in  error. 
S.  C.  Elam  and  Sol.  Gen.  Williams,  for  defendant. 
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By  the  Court. — Warner,  J.  deliverinix  the  opinion. 

The  defendant  was  indicted  for  the  murder  of  Eli  Larkin,  and 
on  the  trial,  various  exceptions  were  taken  to  the  charge  of  the 
Court  to  the  Jury.  To  the  first  portion  of  the  chariri*,  as  contain- 
ed in  the  record,  to  which  exceptions  were  taken,  we  find  no 
error. 

[1.]  The  second  portion  of  the  charge  of  the  Court,  to  which  er- 
ror is  assigned  is,  tliat  the  Solicitor  General  in  hivS  argument  to  the 
Jury,  insisted  tliat  the  evidence  of  previous  good  character  as  a 
peaceable  man,  applied  only  to  cases  where  it  was  a  question, 
whether  the  homicide  had  been  committed  by  the  accused. 

The  Court  charged  the  Jury,  "  that  the  Solicitor  (leneral  had 
stated  the  law  correctly ;  that  previous  good  character  was  slight 
evidence  at  best,  and  only  presumptive,  and  might  be  rebutted 
by  other  proof,  that  the  accused  was  the  person  committing  tlie 
homiddey  and  referred  to  the  case  of  Webster  and  Parkman,  as  an 
illustration  of  the  principle." 

In  this  case,  there  was  no  doubt  whatever,  that  Djivis  commit- 
ted the  homicide  ;  that  was  a  conceded  tact ;  but  whtither  it  was 
murder,  manslaughter,  or  justifiable  homicide,  was  the  question  to 
be  tried.  In  Webster's  case,  the  question  was,  whether  there 
had  been  any  homicide  committed,  and  if  so,  was  the  defendant 
the  person  who  committed  it  ?  Whenever  these  two  facts  were 
established  in  Webster's  case,  the  guilt  of  the  defendant  was 
made  out,  for  the  reason,  there  was  no  evidence  on  the  part  of 
the  prosecution,  nor  on  the  part  of  the  defendant,  from  which  the 
Jury  could  draw  any  other  conclusion,  than  that  the  defendant 
was  guilty  of  the  highest  grade  of  homicide. 

The  guilt  of  the  defendant  here,  depends  mainly,  as  to  what 
was  his  intention  in  going  by  the  house  of  the  deceased,  which 
must  be  gathered  from  all  the  facts  proved  on  the  trial.  The 
defendant's  general  character  as  a  peaceable  man,  was  admissible 
in  evidence,  for  the  consideration  of  the  Jury.  Roscoe's  Crim. 
Ev.  72,  '3.  1  Chitty^s  Criminal  Imw,  468,  top  page.  Did  the 
defendant  go  by  the  house  of  deceased,  for  the  purpose  of 
prOToking  a  fight,  that  he  might  take  his  life  ?     Tf  he  did^  then 
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he  is  guilty  of  murder.  If  lie  did  not  go  by  the  house  of  de- 
ceased with  any  such  intention,  or  if  he  did,  and  had  abandoned 
such  intention  before  the  difficulty  ensued,  then  the  Jury  might 
find  the  homicide  to  be  manslaughter  only,  or  justifiable  homicide ; 
and  in  our  judgment,  it  was  competent  for  the  Jurj'  to  take  into 
consideration,  the  previous  good  character  of  the  defendant  as 
a  peaceable  man,  in  determining  either  of  those  questions,  and 
ought  not  to  have  been  restricted  to  the  fact,  as  to  whether  the  ho7ni^^ 
cide  had  been  committed  by  the  defendant.  A  citizen  of  irre- 
proachable character  is  found  on  a  public  highway,  standing  over 
the  body  of  a  dead  man,  with  a  bloody  weapon  in  his  hand,  ai'.d 
declares  that  the  deceased  attempted  to  rob  him,  and  he  took  his 
life.  In  such  a  case,  there  could  be  no  doubt  as  to  the  fact,  that 
the  homicide  was  committed  by  the  defendant,  and  yet,  his  gen- 
eral good  cliaracler  as  a  peaceable  man,  would  be  very  important 
on  his  trial,  in  order  to  show  the  grade  of  homicide,  when  charg- 
ed with  the  ofleiice  of  murder. 

We  are  therefore  of  the  opinion,  there  was  error  in  the  charge 
of  the  Court  to  the  Jur}',  in  restricting  the  evidence  of  good  char- 
acter to  the  fact,  as  to  whether  the  luymicide  had  beed  committed 
by  the  defendant. 

[2.]  The  third  portion  of  the  charge  of  the  Court,  to  which 
exceptions  were  taken,  is  in  relation  to  the  reasonable  doubt  of 
the  Jur}'  as  to  the  guilt  of  the  defendant. 

The  Court  charged  the  Jury,  "that  the  defendant  was  enti- 
tled to  the  benefit  of  all  reasonable  doubts  as  to  his  guilt ;  that  a 
reasonable  doubt  was,  when  from  the  conflicting  nature  of  the 
evidence,  the  Jury  could  not  form  an  opinion  either  way,  as 
where  it  was  doubtful  whether  a  homicide  had  been  committed, 
and  if  committed,  whether  the  accused  was  the  slayer,  and  in- 
stanced the  case  of  Webster,  as  a  proper  illustration  of  the  prin- 
ciple, detaihng  at  some  length,  the  fads  of  that  case."  It  is  to 
tliis  part  of  the  charge  that  error  is  assigned.  In  the  remainder  of 
the  charge  of  the  Court  to  the  Jury,  the  law,  in  our  judgment,  is  cor- 
rectly stated  ;  and  could  we  be  satisfied  that  the  first  part  of  the 
charge  of  the  Court  did  not  prejudice  the  defendant  by  restricting  the 
Jury  to  the  consideration  of  a  reasonable  doubt,  as  to  whether  a 
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homicide  li'dA  hvi'U  coiiiiniUfd,  ami  \vlu*liit'r  tin'  (li'lt'iidiiiit  was 
the  slayer^  we  should  not  sustain  tliis '^r.oMiid  i)!'  mor ;  but  we 
are  not  satisfied  on  tliis  |)oint,  and  tlicrffuri',  Imld  it  to  be  eimn- 
eous.  As  before  remarked,  there  was  nn  dniibi  in  this  ease,  as 
to  the  fact  that  ii  homicide  liad  been  cMnuuitied,  and  that  the  de- 
Jendant  was  the  slaj/rr.  Tlie  ouh  d'whl/ul  (jUfstions  to  bt-  tried 
were  as  to  the  jj^iadi*  oflhe  honiieide.  Was  hi'<^uihvof  murder, 
manslaughter,  orjustillabk'  liomieide? 

The  defendant  liere,  (Ud  m)t  place  his  (h'fen»-e  upon  the  irround 
that  no  homicide  had  been  CMmuiitted,  or  tli:it  lir  was  //  >/  t/ir  jtt^r- 
son  who  com  milted  it,  as  in  Wi'hster's  easr — but   adinittini^  the 
homicide,  and    that  lie  was   the  ])erson  wiio  cr-nimitted  ii,    he 
insists,  that    from  all  the    farts   disclosed    on    the    pari    of  tiie 
prosecution,  it    was  justifiable    ln)nii('ide,    Ih-ih'c    the  rule  sta- 
ted  by    the    Court   on    the    trial   of    \Vci)s;»'r,    as    aj>pliiable 
to   the  facts   of  that  case,  is  not    applirabh*    to    tin*    tacts    of 
this    case,   inasmucli   as    the    reasonable    doubt    in    Webster's 
case  was  as  to    tlie  fact,  whetiier  a   /f}iniriilt'   had  been  com- 
mitted   by   him^    and    not  whclher    such  homicide  was  murder, 
manslau<{hter,  or  justifiable  homicide.     It  is  true,  that  the  Court 
in  the  latter  part  of  its  charge  on  this  branrli  o\'  the    case,  did 
rharjre  the  Jury,  "that  if  tlu;v  had  a  reason. ;I)lc  dr)ubt  as  to  any 
of  the  facts,    the  existemte    of  whicii    was    nec(  ssarv  to    con- 
stitute  tlic  killing  murder,  or  manslaughlcr,  then,  they  shouhi 
give  the  accused  the  benefit  of  the  doubt,  and  ac(]uit  him." 

But  we  cannot  say  that  the  Jury  were  not  misled  by  the  defi- 
nition  which  the  Court   had    previously  given  of  a   reasonable 
doubt,  as  applicable  to  the  state  of  tacts  then  before  them,  when 
tlie  Court  instructed   them,  "  that  a  reasonable  doubt  was,  \vhen 
from  the  conllictinsx  nature  of  the  evidence,  the  Jury  could  not 
form  an  opinion  either  way  as,  where  it  was  doul)ltul  whether  a 
Homicide  had  been  committed,  and  if  committed,  whether  the  ac- 
cused was  the  slayer^  and  instanced  tht;  case  of  Webster,  as  a. 
proper  illustration  of  the  principle,  detailing  at  some  length,  the 
jBEicts  of  that  case."     Now  the    reasonaljlc  doubt,  as  we   have 
shown  in  the  case  of  Webster,  was  alone  applicable  to  the  ques- 
tion whether  a  homicide  had  been  committed,  and  whether  he 


108  SUPllEME  COURT  OF  GEORGIA. 


Davis  vs.  ITie  State  of  Georgia. 


was  the  slayer.  The  illustration  given  by  the  Court,  was  a 
prominent  feature  in  the  case,  for  the  consideration  of  the  Jury, 
one  calculated  to  have  ni«ide  a  deep  impression  on  their  minds, 
and  it  is  impossible  for  us  to  say,  that  the  Jury  did  not  confine 
their  reasonable  doubt  to  the  question,  whether  a  homicide  had 
been  committed,  and  whether  tlie  defendant  was  the  slayer. 
Upon  a  question  of  life  or  death,  when  there  is  any  reasonable 
doubt  in  regard  to  the  matter,  the  humane  principle  of  the  law  is, 
that  the  defendant  is  entitled  to  the  benefit  of  that  doubt,  and 
therefore,  we  sustain  this  ground  of  error  taken  in  the  record. 

[3.]  Prisoner's  counsel  then  requested  the  Court  to  change 
the  Jury,  "  that  if  they  believed  from  the  e\idence,  that  the  ac- 
cused being  assaulted  by  the  deceased,  decUned  in  good  faith, 
before  the  mortal  blow  was  given,  and  in  consequence,  killed  the 
deceased,  tliat  the  prisoner  was  not  guilty  of  murder." 

The  Court  charged,  that  "  such  was  the  law,"  and  further 
instructed  the  Jury,  as  stated  in  the  record.  Exceptions  were 
taken  as  to  the  manner  in  which  the  Court  charged  the  point  re- 
quested ;  and  also,  as  to  the  further  instructions  given  by  the 
Court  to  the  Jury,  in  relation  to  that  point.  According  to  the 
ruling  of  this  Court,  in  Colquitt  vs.  Thomas^  (8  Geo,  R.  258,)  the 
manner  in  which  the  charge  requested  on  the  part  of  the  defend- 
ant, was  given  to  the  Jury  by  tlie  Court,  was  error,  for  the  rea- 
son stated  in  that  case,  and  the  authorities  there  cited.  In  re- 
gard to  the  further  instructions  of  the  Court  to  the  Jury  on  this 
branch  of  the  case,  as  stated  in  the  record  belore  us,  we  find  no 
error. 

[4.]  The  Court  also  stated  in  its  charge  to  the  Jury,  that  it 
"  was  unnecessary  for  the  Court  to  charge  as  to  involuntary  man- 
slaughter, as  from  the  evidence,  it  was  either  murder,  voluntary 
manslaughter,  or  justifiable  homicide."  To  this  charge  of  the 
Court  to  the  Jury^  error  is  assigned.  By  the  Penal  Code,  there  are 
three  kinds  or  grades  of  homicide — murder,  manslaughter,  and 
justifiable  homicide.  Prince^  622.  Manslaughter,  by  our  Code,  is 
also  divided  into  voluntary  manslaughter,  upon  a  sudden  heat  of  pas- 
sion ;  involuntary  manslaughter,  in  the  commission  of  an  unlawful 
act,  and  involuntary  manslaughter  in  the  commission  of  a  lawful  act 
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without  due  caution  and  circumspertion.  Ibid.  In  Holdtn  vs. 
The  State,  (5  Geo.  R.  441,)  this  Court  held,  that  it  was  error  in 
the  Court  below,  on  the  tiial  of  a  defendant  indicted  for  murder, 
to  instruct  the  Jury  that  they  must  find  him  guilty  of  murder,  of 
voluntary  manslaughter,  or  not  guiltj*.  The  charge  of  the  Court 
in  this  case,  comes  fully  within  the  principle  of  the  decision  in 
that  case. 

The  Court  below  ought,  in  our  judgment,  in  view  of  the  facts 
disclosed  by  this  record,  to  have  given  to  the  Jury  the  definition 
of  murder,  of  voluntary  manslaughter,  of  involuntary  manslaugh- 
ter in  the  commission  of  an  unlawful  act,  of  involuntar)-  man- 
slau^ter  in  the  commission  of  a  lawful  act,  without  due  caution 
and  circumspection,  and  also  the  definition  of  justifiable  homi- 
cide, and  then,  to  have  leil  the  Jur}*  to  determine  under  which 
grade  or  definition,  the  evidence  showed  the  defendant  to  be 
guilty;  or  whether  the  evidence  made  out  a  case  of  justifiable 
homicide.  We  therefore,  susiain  this  last  ground  of  error  taken 
to  the  ruling  of  the  Court  below,  on  this  branch  of  the  case.  Let 
the  judgment  of  the  Court  below  be  reversed,  and  a  new  trial 
granted. 


No.  14. — John  T.  Booth  and  another,  plaintiffs  in  error,  v^.  Mar- 
tin W.  Stamper,  defendant  in  error. 

tl.]  When  an  amendment  is  mad«  to  a  bill  bo  fore  answer  filed,  even  if  it  be 
immaterial  and  trivial,  a  dofcudant  inay  demur,  <//*  novo,  to  the  whole  bill^ 
Qaere,  as  tn  the  reaMmablcneM  of  thid  rule. 

[2.]  When   an  amendment  i^  made  at  any  time  to  a  bill,  the  defendant 

may  demur  to  the  amendment. 
[8.  ]  When  an  amendment  \»  made  to  a  bill  after  a  demurrer  made  and  decided, 

and  answer  filed,  the  defendant  cannot  demur  again  to  the  whole  bill,  un- 

leM  the  amendment  ii«  matrrial, 

[4.]  An  amendment  in  material  when  it  ho  varies  the  cane  made  in  the  orij^i- 
nal  bill,  aa  to  change  the  complainant's  equity. 
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[5.]  To  protect «  bill  iroin  thechar;j:e  of  iimltifariou.-?ness  it  is  uotueces&ary 
that  the  int^^rest  of  the  parties  be  tlie  same  us  to  all  the  matters  embraced 
in  the  euit;  it  will  be  .sufficient  if  they  have  a  commou  interest  in  one  or 
more,  which  are  comiected  with  the  rest. 

In   Equity,  in   Talbot  Superior    Court.     Decided   bj'  Judge 
IvERSON,  March  Term,  1851. 

Jno.  T.   Booth   and  N.  Rains   filed  their  bill,  alleging  that 
Martin  M.   Stamper  had  an  action  of  assumpsit  pending  in  the 
Superior  Court  of  Talbot  County,  against  Booth,  founded  on  a 
promissory  note,  the  consideration  of  which,  being  money  lost  at 
play ;  that  Booth  filed  this  as  his  plea,  and  had  a  witness  subpoe- 
naed to  prove  it.     A  short  time  before  the  trial,  Booth  and  Geo. 
W.  Tow^ns,  counsel  for  Stamper,  agreed   to  carry  the  cause  by 
consent,  to  the  appeal  docket  of  the  Superior  Court.     In  conse- 
quence of  this  agreement,  the  witness  was  discharged,  and  Booth 
did  not  attend  the  Inferior  Court.     When  the  cause  was  called, 
the  above  agreement  was  denied,  and  the  case  pressed  to  trial ; 
Booth  and  his  witness  both  being  absent.     A  verdict  was  ob- 
tained by  Stamper  ;  Booth  was  unable  to  give  bond  and  security, 
so  as  to  enter  an  appeal;  and  having  filed  his  affidavit  as  a  pau- 
per, the  appeal  was  dismissed,  on  the  giound  the  Statute  did  not 
embrace  this  cause. 

The  execution  issued  on  this  judgment  was  levied  on  a  ne- 
gro purchased  by  N.  Rains  of  Booth,  to  which  negro.  Rains  en- 
tered his  claim.  The  bill  prayed  for  a  new  trial,  and  an  injunc- 
tion of  the  execution.  To  this  bill,  defendant  answered,  and 
upon  the  bill,  answ^er,  replication  and  proofs,  at  September  Term, 
1847,  a  decree  was  rendered  for  the  complainant,  from  which,  the 
defendant  appealed.  At  September  Term,  1848,  a  motion  was 
made  to  dismiss  the  bill  for  want  of  equity,  and  because  com- 
plainant had  an  adequate  Common  Law  remedy  ;  w^as  sustained 
by  the  Superior  Court ;  which  decision  on  the  writ  of  error  filed 
in  the  Supreme  Court,  was  reversed.  See  6  Geo,  R.  173. 
After  the  case  was  remitted  to  the  Superior  Court,  the  com- 
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P'^inants  amended  their  bill,  by  leave  of  the  Court,  stating  "  that 
"^^  fact  of  the  note  beincf  pven  for  a  ^rainini^  consideration,  could 
"^proved  by  one  John  Jose,  a  credible  witness,  within tlie  jurisdic- 
tion of  the  Court." 

After  the  amendment  was  fded,  defendant's  counsel  demurred 
to  the  bill  as  amended. 

1st.  For  want  of  equity. 

2d.  Multifariousness. 

3d.  Misjoinder  of  complainants. 

4th.  Complete  remedy  at  Law  for  Rains. 

5th.  That  Booth  had  an  adequate  remedy  by  certiorari,  lost 
by  his  liichea, 

m 

Complainant's  solicitors  protested  ap^inst  joining  issue  on  de- 
murrer, on  tlie  ground  that  all  these  matters  were  res  adjudicaia. 
The  Court  oyerruled  the  protest,  and  this  decision  is  assigned 
as  error. 

I 

The  Court  sustained  the  demurrer  on  the  second  and  third 
grounds,  and  dismissed  the  bill,  and  this  decision  also,  is  assign- 
ed as  error. 

B.  Hill  and  Colquitt,  for  plaintiffs  in  error. 

L.  B.  Smith  and  Benning,  for  defendant. 

By  the  Court. — ^Nisbet,  J.  deliyeringthe  opinion. 

The  protest  of  the  plaintiff  in  error,  against  joining  in  the  de- 
murrer, ought  to  have  been  sustained.  A  motion  had  been 
made  previous  to  the  last  amendment  to  the  bill,  to  dismiss  it 
Jot  want  of  equityj  and  became  the  complainant  had  an  adequate 
remedy  at  Law.  This  motion  was  in  effect,  a  demurrer.  The 
presiding  Judge  sustained  the  motion  and  dismissed  the  bill — 
the  complainant  excepted,  and  this  Court  reversed  the  judgment 
of  the  Court  below — holding  that  the  complainants  had  not  an 
adequate  remedy  at  Law,  and  that  it  was  a  case  of  equitable 
jurisdiction.  By  reference  to  the  case  as  reported,  it  will  be 
seen  that  the   motion  was  to  dismiss  the  bill,  ''  on  the  growivd 
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that  there  was  no  equity  therein,  and  that  the  complainants  had 
a  complete  remedy  at  Law."  6  Geo.  R.  173.  And  by  refer- 
ence to  the  opinion  of  this  Court,  reyersing  the  judgment  of  the 
Court  below,  on  that  motion,  it  will  be  seen  that  we  held  this 
language  :  "  for  the  reasons  already  stated,  the  Common  Law 
Court  in  which  the  case  was  pending,  could  not  afford  the  com- 
plainant adequate  relief,  and  in  our  judgment,  the  facts  in  this 
case  afford  strong  grounds  for  the  equitable  interposition  of  a 
Court  of  Chancery  to  grant  a  new  trial,  so  as  to  place  the  par- 
ties back  in  the  same  position  they  were  before  the  judgmentwas 
rendered  against  the  defendant,  in  the  Inferior  Court."  6  Geo, 
jR.  177.  The  second  demurrer,  (the  judgment  sustaining  which, 
is  under  review,)  was  upon  the  following  grounds. 

1st.  For  want  of  equity. 

2d.  Multifariousness. 

3d.  Misjoinder  of  complainants. 

4th.  A  complete  remedy  at  Law  for  Rains, 

6th.  That  Booth  had  a  complete  remdy  at  Law  by  cerOorarij 
which  he  lost  by  his  laches. 

Now,  all  these  grounds,  except  that  of  midiifariousness  and 
misjoinder  of  parties^  are  covered  by  the  judgment  of  this  Court 
in  the  previous  case.  The  record  of  that  case  does  not  show 
that  the  question  of  multifariousness,  or  of  the  misjoinder  of  par- 
ties, was  discussed  or  decided,  yet  it  is  not  clear  but  that  th^ 
were.  As  the  grounds  of  the  motion,  however,  are  expressed, 
to  wit :  want  of  equity  in  the  case  made,  and  the  adequacy  of 
the  complainant's  Common  Law  remedy ;  we  concede,  that  these 
two  grounds'were  not  decided.  All  the  other  grounds  were  de- 
cided, for  thqyall  go  upon  the  want  of  equity  and  the  adequacy 
of  the  complainant's  remedies  at  Law.  So  far  then,  as  these 
grounds  are  concerned  in  the  second  demurrer,  the  protest  ought 
to  have  been  sustained ;  (indeed,  was  sustained  by  Judge  her- 
son,  for  he  decided  in  favor  of  the  demurrer,  only  upon  the  grounds 
of  multifariousness  and  improper  joinder  of  parties,  upon  the 
doctrine  of  res  judkala,) 

But  it  is  clear  to  us,  that  the  protest  of  the  plaintiff  in  enor 
ought  to  have  been  sustained,  as  to  a/2  the  grounds  taken  in  llie 
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demuirer,  upon  other  and  independent  principlea.  A  second 
demurrer  to  the  same  bill  is  not,  as  a  general  rule,  allowable. 
Upon  the  ai^umcmt  of  a  demurrer,  any  cause  of  demurrer,  al- 
though not  shown  in  the  demurrer  as  filed,  may  be  alleged  at 
the  bar,  and  if  good,  it  will  support  the  demurrer.  If  a  party  de- 
fendant were  allowed  to  demur  after  a  prenous  demurrer  has 
been  overruled,  it  would  be  a  re-hearing  of  the  case,  on  the 
grounds  of  the  previous  demurrer.  Story\s  Eq,  PL  §460.  Mitf, 
Eq.  H.  by  Jereniy,  216,  217.  Cooper's  Eq.  PL  115,  116.  Mont. 
Eq.Pl.\\2,  113.  Baker  vs.  Ellish,  11  Ves.  70.  Broum's 
(X  Rep.  66.     1  Smiih's  Ch.  Pr.  {new  edition)  213,  214. 

[l.J  In  reply  to  this,  it  is  said  that  whilst  this  is  true  general- 
ly, yet  after  amendment  to  a  bill,  the  defendant  may  again  de- 
mur to  the  original  bill  as  amended,  and  that  this  may  be  done 
after  a  demurrer  to  the  original  bill  has  been  overruled.  It  is 
further  said,  that  this  is  the  rule,  even  if  the  amendment  is  of 
the  most  immaterial  and  trivial  character.  There  being  an 
amendment  in  this  case,  the  defendant  in  error  claims,  under 
these  views,  the  right  to  demur  to  the  whole  bill,  de  novo.  These 
propositions  I  concede,  are  sustained  by  authority.  DamePs 
Ol  Pr.  660.  2  Broum's  C.  C.  66.  2  Dick.  672,  §6,  1  Hof. 
Ch.  Pr.  216,217.     4  Sim.  573.  Ibid,  226. 

[2.]  Now  when  the  plaintiff  is  allowed  to  amend,  it  is  clearly 
light  that  the  defendant  should  be  entitled  to  demur  to  the 
amendment,  and  if  tlie  amendment  is  material,  that  is,  if  it  varies 
the  case  made  in  the  original  bill,  it  is  equally  clear  that  the  de- 
fendant ought  to  have  the  right  to  demur  to  the  bill  as  amended, 
eyen  if  he  has  once  demurred  and  been  overruled.  I  see  the 
most  satisfactory  reasons  for  all  this,  but  I  must  say,  that  I  see 
no  good  reason  for  allowing  a  second  demurrer  to  a  bill,  be- 
cause an  immaterial  and  trivial  amendment  has  been  made.  K 
the  amendment  does  not  change  at  aU  the  case  made,  if  the  com- 
plainant's equity  remains  the  same,  and  the  defendant  may  de- 
mur again  to  the  whole  bill,  then  I  see  no  value  in  the  rule 
stare  decisisj  or  in  the  conservative  power  of  the  doctrine  of  res 
judicata.  The  unreasonableness  of  the  thing  is  conspicuously 
manifest  in  this  case,  as  we  shaU  see. 

▼OLX    15 
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[3.]  However,  the  right  to  demur  a  second  time  to  the  whole 
bill,  upon  amendment  made,  appHes  to  cases  when  the  amend- 
ment is  made  and  the  demurrer  filed,  before  the  answer  is  put  in. 
For  it  is  also  a  general  rule  of  Equity  practice,  that  a  defendant 
cannot,  after  he  has  answered  the  original  bill,  if  the  plaintiff 
amends  it,  put  in  a  general  demurrer  to  the  whole  bill,  because 
the  answer  will  overrule  the  demurrer.  If,  however,  the  defend- 
ant has  answered  the  original  bill  and  an  amendment  has  been 
made,  which  materially  varies  the  case  made  against  the  demur- 
ring party,  he  will  be  entitled  to  demur  to  the  whole  bill  as 
amended,  even  although  he  may  have  demurred  to  it  unsuccess- 
fully before  amendment.  1  DajneFs  Ch.  Pr.  468.  3  Jtf.  4r  C 
653.     Atkinson  vs.  Haneway^  1  Cox^  360. 

This  is  the  rule  of  the  English  Chancer}*,  and  is  applicable 
to  a  case  situated  as  this  is.  Our  third  rule  of  Equity  practice, 
that  a  party  may  plead,  answer  and  demur,  all  at  the  same  time, 
and  that  the  answer  and  plea  shall  not  overrule  the  demurrer, 
does  not  annul  it.  Ours  is  a  rule  of  convenience  and  intended 
to  expedite  the  cause.  Pleas,  answers  and  demurrers  may  be 
filed  together  without  prejudice  to  the  demurrer.  They  are  still 
to  be  considered  in  the  usual  order  of  Equity  pleadings.  A  de- 
fendant cannot,  at  the  trial,  rely  upon  his  answer  and  insist 
upon  his  demurrer.  The  demurrer,  unless  abandoned,  must  be 
heard  first,  and  if  decided  against  the  defendant,  the  answer 
precludes  him  as  to  the  demurrer.  We  are  now,  however,  con- 
sidering a  case  where  tliere  was  a  demurrer  and  an  answer  filed, 
the  demurrer  heard  and  overruled,  and  the  issue  joined  on  the 
answer.  There  the  defendant  (an  amendment  being  made) 
claims  the  right  to  demur  again.  In  such  a  case,  we  say  the 
third  rule  in  Equity  has  no  application,  except  to  the  amendment 
itself;  doubtle^is  as  to  /^iz/,  he  may  again  plead,  answer,  and  de- 
mur, and  according  to  tlie  rule.  Or,  if  the  amendment  is  maU" 
rialy  he  may,  no  doubt,  under  our  rule,  plead,  demur,  and  an- 
swer, de  novoy  to  the  whole  bill.  But  if  it  is  immaterial^  he  cannot 
demur  to  the  whole  bill.  Having  been  heard  once  on  demurrer, 
he  must  abide  his  answer.  That  will,  in  that  event,  overrule  any 
subsequent  demurrer,  the  moment  it  is  filed. 
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Q4.]  It  remains  to  consider  the  materiality  of  this  amendment. 
Kit  was  immaterial,  a  previous  demurrer  having  been  put  in,  and 
the  answer  filed,  the  defendant  had  no  right  to  be  heard  upon 
demurrer  to  the  original  bill  a  second  time,  upon  any  ground. 

In  the  bill,  it  is  charged  that  the  note  was  given  for  a  gaming 
consideration.     The  complainant,  it  is  also  charged,   was  pre- 
vented from  availing  himself  of  this  defence  at  Law,  by  the  fraud 
and  bad  faith  of  the  plaintiff  at  Law,  and  his  counsel.     The  bill 
asks   a  new  trial  and  an  injunction  of  the  judgment  obtained 
against  the  complainant.     It  is    further   alleged  in  the  bill,  that 
the  complainant  will  be    able  to  prove  the  consideration  of  the 
note,  by  a  man  named  FerrelL     The  amendment  is,  i/iai  he  will 
be  able  to  prove  the  consideration  of  the   notf*  by  another  witness  in 
li/kj  and  residing  within  the  jurisdiction  of  the  Courts  named  Jose, 
This  is  the  whole  of  the  amendment.     It  gives  no  new  phase  to 
the  bill.     If  true,  it  adds  nothing  to  the  equity  of  the  bill.     The 
equity  is  as  strong  with,  as  without  it.     That  the   complainant 
could  prove  the  consideration  of  the  note,  was  an  indispensable 
averment.     That  averment   was  in   the  bill  before  the  amend- 
ment.    If  the  bill  was  demurrable   after  the   amendment,  it  was 
equally  so  before  it  was  added.     If  the  demurrer  was  unsustain- 
ed  with  the  amendment,  it  was  equally  so  without  it.     It  adds 
no  new  fact — involves  no  new  principle  of  law — neither  increas- 
es nor  diminishes   the  grounds  of  equitable  interference.     It  is 
only  cumulative  as   to  a  fact  already  in   the  bill.     If  the  com- 
plainant is  entided  to  a  decree,  with  the  amendment,  he  is  equally 
entitled  to  it  without,  for  if  the  fact  of  illegal  consideration  be 
proven  by  one  witness,  it  is  in  law,   effectually  proven.     There 
is  no  pretence  that  the  witness  named  in  the  original  bill,  is  not 
wholly  unimpeachable.     With  that,  however,  for  the  purposes  of 
this  inquiry,   we   have   nothing  to  do.     It  suffices  that  in  the 
original  bill,  it  is  charged  tliat  the  illegal  consideration  could  be 
proven,  and  the  name  of  the  witness  given.     This  amendment 
seems  to  have  been  made  out  of  abundant  caution,  and  in  tlie 
sense  of  the  rule,  is  immaterial.     There  had  been   in   this  case, 
a  demurrer,  the  answer  filed  with  a  rephcation,  trial,  judgment, 
and  appeal.    To  pennit  the   defendant  again  to   demur  to  the 
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whole  bill,  upon  such  an  amendment  as  this,  would  be  altogeth- 
er indefensible. 

[5.]  If  we  were  thrown  upon  the  merits  of  the  decision  made 
by  the  presiding  Judge,  dismissing  this  bill  for  multiiariousness 
and  improper  joinder  of  the  parties  complainants,  we  would  be 
compelled  to  reverse  it.  It  is  scarcely  possible,  in  most  cases, 
to  draw  a  sensible  distinction  between  a  case  bad  for  multifari- 
ousness, and  one  bad  for  a  misjoinder  of  parties.  If  the  bill  is 
multifarious,  there  is  always  improper  joinder  of  parties,  and 
in  most  cases,  where  there  is  an  improper  joinder  of  parties,  the 
bill  is  multifarious.  The  questions  practically  for  the  most 
part,  are  one  and  the  same.  It  is  so  here.  Rains  is  clearly  not 
a  necessary  party.  Booth  would  be  entitled  to  a  decree,  if  at  all, 
without  him.  This  bill,  without  RainSy  would  not  be  demurra- 
ble because  he  was  not  a  party.  But  he  may  not  be  a  necessa- 
ry party,  and  yet  a  proper  party.  He  is  a  proper  party,  unless 
the  bill  is  obnoxious  to  the  charge  of  multifariousness.  This 
ground  of  demurrer  is  not  favored  in  the  books.  Equity,  it  is 
true,  will  not  permit  one  man  to  drag  another,  not  interested  in 
the  subject  matter  of  his  Utigation,  before  its  bar,  there  to  abide 
delay,  costs  and  vexation.  Yet,  on  the  other  hand,  it  delights  in 
comprehensive  justice;  it  abhors  a  multiplicity  of  suits,  and  will 
bring  into  Court,  all  who  have  an  interest  in  the  subject  matter  of  a 
suit,  and  in  one  decree  determine  their  rights. 

Without  traversing  the  almost  interminable  line  of  the  books 
upon  the  subject  of  multifariousness,  it  is  enough  to  say,  that  this 
Court  has  laid  down  some  rules  which  settle  tliis  question.  One 
is,  that  it  is  not  necessary  that  all  the  parties  should  have  an  in- 
terest in  all  tlie  matters  contained  in  the  suit.  Another,  that  it 
will  be  sufficient  if  each  party  has  an  interest  in  some  one  or 
more  matters  involved  in  the  suit,  which  are  connected  with  the 
rest.  By  these  rules  this  bill  is  not  multifarious.  Rains  may 
be  said  to  have  an  interest  really,  in  all  herein  involved.  The 
object  of  the  bill  is  a  new  trial  and  a  perpetual  injunction  of  the 
judgment.  He  is  not  immediately  interested  in  the  new  trial, 
but  he  is  remotely,  since,  if  there  is  a  new  trial  decreed  and  a  re- 
versal of  the  judgment,  thereby  his  title  to  the  slave  levied  00, 


AMERICUS,  JULY  TERM,  1831.  117 


WUkcrson  vs.  Burr. 


vdll  be  quieted.  But  he  is  interested  in  enjoining  tlie  judgment. 
The  bill  charges  it  to  be  void  for  fraud — it  is  proceeding  against 
his  property,  and  he  is,  as  well  as  Booths  interested  in  having  it 
set  aside  or  perpetually  enjoined.  Here  is  a  common  interest 
Both  complainants  are  warring  against  a  void  judgment.  One 
because  it  is  against  him,  and  the  other  because  it  is  seeking  sat- 
isfaction out  of  his  property.  This  matter  of  injunction  is  con- 
nected with  the  other  matter  in  the  bill,  to  wit :  a  new  trial. 
The  judgment  springs  from  a  fraudulent  trial,  and  it  will  receive 
its  quietus  from  a  new  trial.  A  decree  that  this  judgment  and 
execution  be  enjoined,  will,  even  if  in  general  terms,  protect 
both  the  complainants.  So  far  as  regards  the  injunction,  the 
cause  of  complaint  made  by  Booth  and  by  Rmns^  is  not  distinct, 
but  the  same,  and  the  bill,  in  our  opinion,  is  not  multifarious. 
Reversing  the  judgment  below,  it  is  not  necessary  to  remark 
upon  the  demand  made  by  the  plaintiff  in  error  to  amend  his  bill, 
to  obviate  the  effect  of  the  ruUng  of  the  presiding  Judge  on  the 
demurrer.  5  Geo.  R.  673.  8  Ibid,  238. 
Let  the  judgment  be  reversed. 


No.  15. — James  D.  Wilkerson  and  others,  plaintiffs  in  error, 
vs.  Allen  Bubr,  defendant  in  error. 

[1.]  Tlie  purchaser  under  a  judgment  against  the  vendor  or  vendee  of  land 
like  a  purchaser  from  either,  by  voluntary  couveyance,  8ucceedA  but  tu 
tlia  interest  which  the  debtor  had  power  to  encumber  or  part  with — the 
one  being  entitled  to  call  for  the  purchase  money,  aa  the  representative 
of  the  vendor,  and  the  other  beiu^j^  entitled  to  cull  for  a  convcyauce,  as  the 
representative  of  the  vendee. 

[••]  y^L.t  judgment  creditors  of  the  vender  of  land,  who  ha«  paid  part  of  the 
pnrehase  money,  and  has  posi*ef>0ion  of  the  land,  but  has  secured  no  deed, 
are  entitled  to  the  proceeds  of  the  sale  of  hin  title,  uuder  au  execution, 
in  preference  to  the  vendor. 
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In  Equity,  Muscogee  Superior  Court.  Decision  on  demurrer, 
by  Judge  IvERsoN,  May  Term,  1851. 

Allen  Burr  sold  lot  No.  271,  in  the  City  of  Columbus,  to 
James  D.  Wilkerson,  for  $400,  payable  in  fourteen  quarterly  in- 
stalments, and  gave  bond  to  make  titles  when  the  purchase 
money  was  paid.  Two  of  the  notes  being  due,  and  Wilkerson 
having  removed  from  the  State,  Burr  sued  out  an  attachment, 
and  had  the  same  levied  on  the  said  lot  of  land.  The  lot  was 
sold  by  the  Sheriff,  under  execution  issued  on  the  judgment  on 
said  attachment,  for  $275,  which,  after  paying  the  judgment, 
left  $167  60,  a  balance  in  the  hands  of  the  SheriflF,  which  was 
claimed  by  other  judgment  creditors  of  Wilkerson.  Burr  then 
filed  his  bill  in  Equity,  alleging  these  facts — asserting  his  lien 
as  vendor,  and  praying  to  have  the  balance  in  the  hands  of  the 
Sheriff  apphed  to  the  balance  due  for  the  land. 

To  this  bill  the  creditors  demurred,,  generally,  for  want  of 
equity.  The  Court  overruled  the  demurrer,  and  this  decision 
is  assigned  as  error. 

W.  Dougherty,  for  plaintiff  in  error. 

Jas.  Johnson,  for  defendant  in  error. 

By  the  Court, —  Lumpkin,  J.  delivering  the  opinion. 

Is  there  equity  in  complainant's  bill  ?  Is  Burr  entitled  to 
have  this  surplus  fund  in  the  hands  of  the  Sheriff  applied  to  the 
balance  of  his  debt,  or  have  the  general  judgment  creditors  of 
Wilkerson  the  preference  ? 

[1.]  Sometimes  the  interest  of  the  vendor,  and  sometimes  of 
the  vendee,  in  land  situated  as  this  is,  is  sold  under  execution ; 
and  we  had  supposed  that  a  purchaser  under  a  judgment  against 
either,  like  a  purchaser  from  either  by  voluntary  conveyance,  suc- 
ceeded only  to  the  interest  which  the  debtor  had  to  encumber  «r 
part  with,  and  no  more  nor  no  less — ^the  purchaser  in  ilifi  iKMpjf 
case,  whether  at  public  or  private  sale,  being  entitled  to  cdl  fiNp' 
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ttie  balance  of  the  purcliase  money,  as  the  representative  of  tlie 
Vendor;  and  the  other  he'mg  entitled  to  call  for  a  conveyance, 
as  the  representative  of  the  vendee,  upon  paying  up  what   was 
due.     It  is  not  the  land,  but  the  debtor's  interest  in  it — whether 
iebe  vendor  or  vendee — that  is  sold,  leaving  the   residue  un- 
touched.    Jlutcarke  vs,  Mathisj  1 9  Serg.  ^'  Rawle,  402.     McMvU 
len  vs.  WenjieTy  16  Serg.  fy  Rawle^  20. 

[2.]  If  this  position  be  tenable,  and  we  hold  that  it  is,  Jind 
that  it  is  the  simple  elementary  principle  upon  which  all  cases 
like  the  present  may  be  reached,  the  general  judgment  creditors 
are  unquestionably  entided  to  the  money  in  dispute. 

Indeed,  in  the  first  of  these  Pennsylvania  cases,  it  is  expressly 
ruled,  that  the  jttdgment  creditors  of  the  vendee  of  land  who  has 
paid  part  of  the  purchase  money,  and  has  possession  of  the 
land,  but  has  received  no  deed,  are  entitled  to  the  proceeds  of 
the  sale  of  his  title  under  an  execution,  in  preference  to  the 
vendor. 

True,  there  was  notliing  paid  in  this  case,  except  the  amount 
collected  on  the  judgment  for  the  two  first  notes  which  fell  due. 
But  the  principle  is  precisely  tlie  same,  as  to  the  residue. 

Wlien  Burr  caused  the  land  to  be  sold,  had  he  filed  a  deed  in 
the  Clerk's  office,  in  accordance  with  the  Act  of  1847,  {J{ew 
Digest^  517,)  thereby  manifesting  his  intention  to  relinquish  his 
title  to  the  property,  and  to  look  alone  to  the  proceeds  for  pay- 
ment, although  his  unpaid  notes,  not  being  in  judgment,  would 
not  come  strictly  within  the  letter  of  the  Statute,  still  he  would 
then,  at  least,  have  had  equity  on  his  side.  But,  instead  of 
that,  he  retains  the  title  in  his  own  hands,  as  he  had  a  right  to 
do  under  the  contract,  and  parts  with  nothing  but  the  obligee's 
bargain — ^i.  e.  an  interest  in  proportion  to  the  amount  of  pur- 
chase money  actually  paid  in ;  leaving  the  legal  estate  and  so 
much  of  the  equitable  estate  as  had  not  been  paid  for,  untouch- 
ed, in  the  vendor.  Whether  Burr,  by  causing  the  land  to  be 
sold  as  the  property  of  Wilkerson,  is  not  estopped  from  denying 
Wilkenon's  tide,  has  not  been  argued,  nor  is  it  involved  in  the 
>fi9Wiit  issue. 
IS^^flien  if  this  were  so,  it  would  give  him  no  claim  in  Equity  to 
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lis  fund  ;  for  by  retaining  the  title,  the  price  of  the  property  in 
narketmust  have  been  greatly  diminished,  and  thus   an  injury 
has  been  inllicted  on  tlie  other  creditors. 

Shirley  vs.  Sugar  Refineryy  2  Ed.  Ch.  Rep.  505,  and  Bamitz 
vs.  Smithy  1  Waits  and  Serg.  142,  are  relied  on  in  the  argument 
by  the  counsel  for  the  defendant  in  error. 

The  first  merely  sustains  the  general  doctrine,  that  where  the 
mere  personal  security  of  the  purchaser  has  been  taken  on  a 
sale  of  land,  the  rule  is,  as  between  vendor  and  purchaser,  to 
sustain  the  implied  lien,  for  the  unpaid  purchase  money. 

And  by  reference  to  Barnitz  and  Smith,  as  well  as  the 
t^'o  cases  upon  which  it  was  decided,  namely :  Stewartson  vs. 
WatiSy  (8  WattSy  396,)  ?indEpiscapaMcademyvs.  Htngey  (2  WattSy 
16,)  it  will  be  perceived,  that  there  are  these  distinguishing  fea- 
tures between  them  and  the  case  at  bar.  In  all  of  them  a  am" 
veyance  was  executed ;  and  besides,  there  was  an  express  lien  re- 
sented by  the  terms  of  sale  to  the  vendor. 

In  any  view  of  this  case,  therefore,  we  do  not  feel  authorized 
to   displace   the  legal   lien,  acquired   by    the    general   judg 
ment  creditors  to  the  balance  of  the  purchase   money    in    tt 
hands  of  the  officer.     The  very  Act  of  1847  negatives   the  e 
istence  of  any  such  doctrine  as  that  which  is  contended  for 
support  of    this  judgment,  and  the   practice  of    the    Coi 
throughout  the  State,  both  before  and  since  that  enactment,  if 
variance  with  the  equity  here  attempted  to  be  set  up. 

Judgment  reversed. 
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^^16. — William  DoiJGiiKRTY,  plaintill*  in  t*rror,  vs,  Ann  E. 
^IcDouGALD,  adm'x,  &c.  and  otiiers,  defendants  in  error. 

t^-l  ^Vllere  a  party  hu-au  int«?rc«'t  in  the  oHai«»nf  an  iIlt«-^«tllte.  a«  a  juilg- 

tueat  creditor. and  it  u{i{U'ar.<  that  thi*adiiiiiii>trHlrix.  >iy  fraud  and  culliisinn, 

iMni!^pplyingtht.*a*is«'t<«(if  .'•iich  ostatf  in  «iu'li  msmiMT  as*  to    Injun-   such 

jud^neat  creditors  jind  to  prt-vt-nt  X\\v  «'«ilK'i'ti«tn  nf  hi-*  d»ht.  a    (%»urt    of 

E<|uity  ha<  jurLidi<'rit»n  inappuint  arooeivor  to  take  chari^i*  of  Kurh  as^vt** : 

but  bi'fiirc  the  Court  will  inti-rfcro  with    the   due    administration   of    tlio 

as«<-t!$  iu  the  liaud.sof  antrxtrciitor  tir  a  Iinini<trator.  ))y  a]ipointiii<(  ^uch 

receiver,  a  stroma  ca->i>  niu.^t.  )h>  made  hy  th«  complainant.     IIv  nnist  nhow 

that  ho  ho;)  g(Mnl  an<l  substantial  reasons  to  f4>ar  snuif  prolKihle  future  in- 

jurif  to  biM  rigrhts  or  intt-rests,  or  tlie  Court  will  not  interfrn;  in  his  behalf, 

and  take  from  su<*h4'X4*cutor  or  aiiministrator  tlifpo-M-i-.-o-ion  and  control  of 

thcas.-'ets  of  the  c.-tate.  and  place  the  same  in  tin*  hands  of  a  receiver. 

In  Equity,  in  Musrrocfee  Superior  Court.  Application  for  a  re- 
ceiver. Decision  by  Judge  Iverson,  at  Chambers,  May  22d, 
1851. 

William  Dougherty,  the  complainant,  in  liis  bill,  which  he  ex- 
hibited in  his  own  behalf,  and  in  behalf  of  all  other  (Teditors  of 
Daniel  McDougald,  deceased,  who  chose  to  come  in  and  be 
made  parties,  alleejed,  that  he  was  a  creditor  by  judgment,  of 
Daniel  McDougald,  deceased,  to  the  amount  of  SI, 200;  that 
in  1819,  McDougald  died,  leaving  a  large  estate,  of  the  value  of 
$60,000,  in  the  State  of  Georgia ;  that  he  died  insolvent,  and 
witbout  a  faithful  administration  of  his  estate,  it  will  prove  in- 
sufficient to  pay  his  debts;  that  no  steps  were  taken  by  the  wid- 
ow and  brothers  to  obtain  administration,  until  complainant  took 
steps  to  force  the  Clerk  of  the  Court  to  take  letters  of  adminis- 
tration; that  administration  was  then  granted,  June,  1850,  to 
Ann  E.  McDougald,  the  widow,  and  upon  the  representations  of 
her  brother,  R.  B.  Alexander,  and  brother-in-law,  Alex.  McDou- 
gald, bond  was  required  by  the  Court,  only  for  the  sum  of  $36,000; 
and  that  R.  B.  Alexander  and  Duncan  McDougald  were  taken 
as  the  sureties  on  the  bond;  that  the  administratrix  made  and  re- 
turned  no  inventory  or  appraisement,  until  about  11th  January, 
1851|  and  then  not  under  oath ;  that,  at  the  death  of  McDou- 
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galil,  he  liaJ'^0,<'uii  en  rlrj..-  ^ii.  h\  -i.c  i.i'  tlie  banks,  wliich  was 
n^.t  r(M.iirii(.'.l,  nis'i  v.liicii  Willi  in:  )  ti.i  p..>srssioii  of  ehlier  the 
a<:]iiiiuisin»in\,  I  .'imciiii  Msj  '.•..:-. il'.l  'lAu'Munlrr.Mcl  Vjugald;  thai 
iJiDiirl  Mv'M''i!ii;;iM,  -il  Lis  'I»;«iij,  \v:i>»  in  ■■■.sM.s>i<ii  (.-f  a  j>]anta- 
li'.  II  ;;ii'l  nc-i«  cs, 'vii^  i:l  r.i -.^  \\ii!:  ll.i-  si  ■■'.]<,  \.«.:.  \\^.rlh  S^Oji-i^O; 
from  wliirli  tv.u  CJC])S  Ir.ivr  iaiii  .'j.i'iit'itii,  woiili  Nl5,000: 
miif  «.  f  \shirh  ]i:u!  i'l^iii  ilIuiuvi!  I>\'  tl:*-  r-hiiiiii^iiiiiiix,  bul  hac 
been  in  |'  -ssesNicn  i  T  J  UniL:'ii  .^l'.■j  '•  MiinlJjwIi  •  ]>!\U  luN  U-  claim 
the  .S'tim-.:iis  hi:)  1  wn.  TI'.l'  <•.  ni|.hiiiiii,ii  j'l.Jiuod,  that  if  ho  has 
the  tiller  it  was  '  v  :-.:i  rji.Mj.ri'iMCijt  wilii  Jhinic!  McDouLiuk!  in 
his  lifctiine,  wilh  iniOfi'.  t.»  (iert;iU'l  \i\<  Ciiuiiluis;  lliLit  Daniel 
McDouixaM  L:ul,  u{  1/is  licaih,  n4es,  ;u:i*vU)ils,  &.C.  to  a 
huu'e  amount,  n^t  Kii-ami  1o  Ci-miilainant,  but  kn':A\n  to  the 
aclmini^tiai.lx,  whir.!.  li;ul  nevLf  i-otji  •i.Uirncil  l;y  hor :  tliat  said 
athnini'jir.'lrix  U''.'ei\e»!  n5J  7:^>  fji  •  in  <  r«s]i,  fn  ni  a  olaim  ('f  the 
inl'^-ia-i,  L'»  Ikdoil  iVi  m  [\  l\..i,  j.y  1.  L.  ll;iiis,  am!  al>o  other 
lar-.^e  amuunN  fi.  m  \i-\[\^\  >cc.  ii  m:--  ^  T  \\ii:(  h  IkicIIh  t-ii  ic-inrncd 
by  hc'f.  'J'hel'''i!  ( ]i:i::.i^l,  iiKiv  Imlm..  im:-!  i^i{r\'  i^icis  chargoil, 
arose  iV-m  a  !':.!ii''ii'<.!)'  ij-rai:'.:.  ih'm-,  aj-iri'inru!..  an<l  combina- 
tion bctw'i'n  the  ii' bnini-:-"'' . i.v,  i\'»!iv)l.  I'.  Air.xantkr,  "J  )uncaii 
Wiin.Mii'jiid  aU'l  Alexan-le"  .\I';i '<'U-a:'',  lliat  tho  estate  bhoiild 
be  so  r"n'.iiicte!l  aii-l  ii:;h  .\il,  lliii  as  small  a  |»oilioii  as  possi- 
ble >li..uM  ].e  r;  ■.■ii'i.'lv  ail  1  iV:::\-  v  ^!!ili!^^  'vr].  a!t<I  as  miu'h  as 
possiMc  simnld  be  kej  1  out  v^r  iIm-  family:  i.i  pr'  ■.  f  (»f  whicl 
agreement  ami  coi  iMnati'  n,  il:-.-.  eiimpialiianl  stated  (.tiier  actf 
by  llie  i!efen(!-mt<,  uimev;ossa:y  t  Im.-  Imu  U|)r..'rd,  mider  the 
view  taken  of  thiv  caaise  l-v  llt:>  (.'"lui.  'J  iic  1-ill  char-'ed,  that 
theadministialioii  ?  oH'I  a-r  uls!  ai  \[.[\v.  >c.(:\\\\\v  t  >  the  creditors 
\hc  adminisirat.'ix  ha\iu.:-  ii;-  sipM".!'.*;  c-tit'e — Iv.  ^  ijt  li.  Alexan- 
der, one  of  t)  e^iro.tie^,  l.a\ii).;  die.]  slucu  dial  lime  insolvent 
and  ilail  lijo  prr-iM  ;ty  •  .'  1  'lui.-iin  .Md  >  i!'.;;d.:,  tliet-iher  security 
e\«'e|a  dia.i  jV.iuduleiidy  «»|:t,a,)ed  f:-:'  ;  J)aiii«J  Mel 'i.'ULiald,  woiilc 
not  (.'xeeed.  nj^hikl  The  iu\e:ii'  '\  n  iimied:  hv  \]iv.  administra- 
trix  amt.unled  to  only  ab-ui  '>1.3,<"t';  andlhcbill  charged 
that  by  the  fraudulent  arran;emeiit  charired,  tlie  assets  of  thl 
estate  would  be  wasted,  and  the  creditors  left  unpaid.  The  preye 
vas  far  the  appointment  of  a  receivcf  and  the  adoptioo  of  nil 
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:.'.ii:i'Wn',  -^  .MoI>.-:.j,-.iM-/.i/. 
oidors  itn'.l  :iiit;>,-is  w  iiii!  jii'jvuut  \]n:  i:;:-,!j)i  lii:,,ri,!ii  oi"  'Jit  iis- 

•^cl-iOi':].'ii,'.:iW.t'.-.-    {■■'.',    \-:i-:\\\      ■rtbv.v:    ULii::.-:.       Tj,^    bill 

(ii'-i  iiJt  allci,'L-  Hill  Ilin.;  Wi-n-  Ui-v  <i-,';.!>  ''.n^:  l)v  !he  !iili;sl;i'.f,  of 
lii^'ntf  diLTiiily  "i'  I'liiuf  lifii  lliiiii  l;;.il  lY  ]!:;■  ■.■■li.ii'l.tiiUiiiL,  mtr 
l!.,iti!io  ii'.liiiiiiivMUix  l,:iil  ■.•■,ci-  id'iiMil  '■  i-.u  f.-iiijjiaiii.i!il,  lior 
that  I'Mmjibiinii'  i.i'.!  lour-  ■  1'  lu-in-.'  liK  mvn  <:<  r-i. 

an;*  !-,  ;:jj;k''!i  Ij'-i'-iT  Jii'ii,  ;;1  l.'Jiuiti!  1 1>,  ;il  ;:  iIliv  a;  ;.i':i.lL-d, 
r.V'.]  >howV:.n-.,:  v!,y  a  ii-  oivu'  si,  ..iM  u  ^  I.,;  itj.r.oii.ioJ.  TU 
defcrninn's  apin'rufl  find  .sii-.i,vi.'d  lor  <;;him.',  Uit-  iiisiiiiu'tfii(.-y  ol" 
tJief.MSf  ifiriiiu  'ij  iii'.v,"'iiiiiln!ii:'!i!'s!iili.  'n,i.-pr:'yi.i  luia  ict'-jivcr 
\v:is  iL'fu.'-".],  iiiV-i  a.^uiu.'iil,  auil  i'.is  t!t'i:i-.i' ii  is  llio  ciTOi-  as- 
sigii'-'il. 

W,  Do L'GiiCii'n', ■)"■■■.■  r.l.iiiiUir  in  e::or. 

BELvsisa  ami  H.  ILur,  I'.rdeicndints. 

Eritf  c.f  H.  L.  r-isxiSG. 


1.  I.  Arc;^^ivoL■■.^i!l  nollica;-;  Mn^cl  l,e:*-;;eanEv.-ftr.  3  J^anV 
n.Pr.  i-27,  !2a.  2  SiryE^id.'  ip:,  o,  '6.  4  C.j.  iUp.  423, 
'4,  =0. 

2.  TheCjUit  ippoinr.s  'rmc  wiUi  great   rolue'ance.     IG    Ves. 

3>  Tiiu  bill  d-..es  not  alio;?;*;  that  ;iiaiiv.iir"lo-i:s"any  injury  to 
''^nsdj:  2  i'f.<-y  £Y  S  ^-'^5".  ils  o„ulil  i.-.t  'Vt^v-^'  ibr  cLlit-rs, 
^"^  J-et  !ia  binds  tht-Q.     1  5'.' .r^'s  £,■.    |olO.     Sior/s   £[.  PI. 

~  A  creditcrs  bi'J  d-es  nr.t  lis  in  Gec;■^■ia. 
^^.Xbect:  is  no  iillon^ni-.u  iii  the  umrierousi-.e^s  of  the  crsdit- 

nt.'he  itmedy  is  at!.iC|uiite  at  Law.    Pr.  Dig.  447.     7   Go. 
I.     2  74.  154.     3  lb.  3. 

|uity  will  not  aid  a  judgment  creditor  unlil   he   has   ex- 
his  legal  remedies.    3  Kelly,  462.    4  B).  322,  323. 
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8.  It  never  aids  by  appointing  a  receiver  when  he  has  a  right 
which  he  can  assert  at  Law.  3.  Dan* I  Ch.  Pr.  416,  401,  '2,  '4, 
'6,  '7,  '12.  1  Jac.  fy  Walk.  627.  16  les.  70.  2  Sary's  Eq. 
§836. 

II.  What  is  alleged  for  misconduct  does  not  amount  to  mis- 
conduct. 

1.  Administrator  is  not  bound  to  make  inventor}^,  &c.  till  re- 
quired to  do  so.     Pr.  226,  227,  228. 

2.  Nor  is  he  required  to  swear  to  it.     Pr.  Dig.  222,  224. 

3.  She  may  make  it  by  agent.  Pr.  Dig.  222.  It  is  the  duty 
of  ttie  administrator  to  make  out  an  inventory  of  the  personal 
estate  and  cause  it  to  be  appraised,  (if  appraisers  are  appoint- 
ed,) and  return  both  inventory  and  appraisement  within  three 
TYhonlJis  from  the  time  w^hen  he  shall  have  been  directed  to  do 
so.     Pr.  Dig.  226. 

4.  It  is  not  his  duty  to  make  out  inventory,  &c.  before  he  is 
required  to  do  it.  Pr.  Dig.  226,  227,  228.  Wms.  Ex^rs.  part 
3,  b  2,  cfi.  1,  sec.  3. 

5.  But  it  is  his  duty  to  render  a  full  account  of  the  condition 
of  the  estate  annually,  &c.    Pr.  Dig.^  240,  232. 

6.  The  time  for  rendering  this  is  now  enlarged  till  July,  ^cts 
of  1850,  41. 

7.  Personal  estate,  as  used  in  the  Statute,  does  not  include 
choses  in  action.     Pr.  Dig.  436. 

8.  An  alternative  allegation  is  too  uncertain.  Story^s  Eq. 
PI.  §§245,  245a.  246.      6  Ga.  Rep.  598. 

9.  Nothing  is  fraud  which  does  not  involve  a  breach  of  a  le- 
gal or  equitable  duty,  to  the  injury  of  another.  1  Slory^s  Eq, 
§187. 

ni.  1 .  Allegations  in  bill  must  be  consistent.  Story^s  Eq.  PL 
249a.  The  Court  of  Ordinary  has  exclusive  original  jurisdic- 
tion in  this  case.     Pr.  Dig.  245,  '6,  239,  '40. 

2.  The  receiver  would,  in  fact,  be  the  administrator.  CSsrJ- 
vert  on  Parties^  1 6  marg.     Utteeson  t\s\  Man,  26,  97. 

3.  If  the  jurisdiction  is  concurrent,  still  the  Court  of  Ordina- 
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jy  was  the  first  to  acquire  it  in  this   case.     Pr.  l>ig.    2 16.     2 

A'g^,  306. 

4.  A  variety  of  remedies  for  such  a  case  as  this,  is  provided 
in  that  Court."^  Pr.Dig.  215,  246,  239,  '40,  232,  22G. 

If  there  was  misconduct,  Doufjrhci-ty  havinf^  boujrht  the  fi.  fa. 
aAer  it  occurred,  cannot  sue  for  it.     4  Ga.  Rep.  284,  '5,  '6. 

By  Vie  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  This  was  an  application  to  the  Chancellor,  on  a  bill   filed 
by  the  complainant,  as  a  judgment  creditor  of  the  late   Daniel 
McDougald,  against  his  administratrix,  for  the   appointment   of 
a  receiver,  to  Hake  charge  of  the  assets  belonging  to  tlie    deced- 
ent's estate,  on  the  ground  of  alleged  fraud  and  mismanagement 
by  the  administratrix.  This  bill,  although  filed  by  the  complainant 
in  his  own  name,  and  in  behalf  of  such  other  creditors  as  may 
hereafter  choose  to  come  in  and  be  made  })artics  thereto,   must 
be  considered  as  the  bill  of  the  complainant  alone.     His  appli- 
cation for  the  appointment  of  a  receiver,  to  take  the  assets  out 
of  the  hands  and  control  of  the  administratrix,  is  based  on   the 
principle  of  qicia  timet.     That  a  Court  of  Equity   will   entertain 
jurisdiction  in  such  cases,  on  a  proper  case  being  made,  there 
is  no  doubt;  but  Courts  of  Equity  will  never  interfere  with  the 
due  administration  of  assets  in  the  hands  of  an  executor  or  ad- 
nunistrator,  upon  slight  grounds.     The  principle  on   which    tlie 
Court  interferes  with  the  assets  in  such  cases  is,  when  the  com- 
plainant makes  out  such  a  case  by  his  bill  as  shows  he  has  good 
and  substantial  reasons  to  fear  some  probable  Jut  ure  injury  to  his 
rights  or  interests,  and  not  because  an  injurj'  has  already  occur- 
red.    2  Sory^s  Eq.  130,  §826.     As,  for  instance,  where  property 
il  in  the  hands  of  a  trustee  for  certain    specific   uses   or  trusts, 
and  is  in  danger  of  being  diverted  or  squandered,  to  the  ivjury 
of  any  claimant,  having  a  present  or  future  fixed    title  thereto, 
the  administration  of  it  will  be  duly  secured  by  the  Court,  accord- 
ing to  the  original  purposes,  in  such  manner  as  the  Court  may, 
Jtt  ill  discretion,  under  all  the  circumstances,  deem  best   fitted 
tuid,  as  by  the  appointment  of  a  receiver,  ^,-.     2  Story^s 
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H].  130,  ^S7.  "I lie  jMUMiji:  of  the  ^■«»inj)i;iliiaiit's  jadj^ment  oh- 
tiiiiii'il  :i;r;iins!  il;i'  (i«-.'"vi.  nt  in  iii>  itriMiiiii-,  is  al-.juf  -51, '200. 
Til!- ;u)[):';.iNj:i  \.!t!i:;  nf  ihir  liil'-sM:*'^  j;r<'jH'ily  iijvvin  ihtj  haiuls 
<)\  thii  a.I.iiiiii--::.i!'i.\,  ••■insi'-uii;^-  of  jn.'-^io;*'.  :iii-i  (.'?i:i.'r  |)rr.>.0Jiiil 
])ri.}>oi*\,  Is  SI  1,7>(>,  i»s  a|'j't':i:.s  iVuin  tlic  (;u?ii|»!.iijjniU'.s  own 
sliowinij; — Ji  of  \\'':;'ii  is  s-r.-i*".  1  lo  Ui'j  ptivnn'ijt  of  his  jiuIt- 
m»'nt  ;  lirsidi'S  \\  f]t'tr>  !■.  1  ;ij>]M',ti  *h:i!  Ij/  ii;is  rvci*  :ipjjlir.'l  !•)  tlm 
ii(lni"misti'ntti\  for  j).!yinr!il  of  liis  (ii';n::n'!,  or  tliat  tii»*:(»  iuc  any 
older  Wcwjf  orinciiiu'M:iM«;t;.-i  on  rln*  im-.)«c'!"iV,  other  t'nan  liis  ijid"*- 
merit,  or  any  ObstiirU*  whu-h  wouid  prtnciit  ils  (.H'lloftion;  nor 
docs  ho  ;dl''i>^e  in  fiis  hiil,  t!j.!l.  he  f'.':ir>  thai  hr  wil!  bt?  luiurcd  in 
any  maniu-r  by  thi-  j»:oIi.»!)1l-  loss  nf  hi^,  jiidLrin<-:il  drl^t.  but  on 
lilt.*  ''0!itra;\,  fioiii  thi-  fac-s  wliich  h'r  docs  ail«.t;v,  tiio  pavinent 
of  his  Ji'Miaiid  is  ai[i|»i\  ^('^^l^^  Dinicaii  Mrl)oii«j;;a!d,  ciie  of 
tlic  soi.:.irili«*s  to  th.- adi:iiiiis!:Mtioii  b  Hid,  is  adiiiitit  d  by  the 
ooinplainaiU  h.  ]»l'  wo:>h  >j,OUU — an  aniount  sullioienily  large 
to  pioloct  lliL'  ]>;iyiii'.'U*  of  iiis  judi::nicin,  nnionutinL^  only  to  the 
saiii  of  •'>l,20(),  as  -.veil  as  the  accruini!;  intcrt-st.  thereon.  The 
plain- i.'f  in  crro",  li-nv^'viT,  inbi^l.>  thai  tho  Cour-.  should  appoint 
a  rccoi»ur.  notwiih>tairlini;"  ■];(•  sc,;nrit\-  on  lli»j  adrniiiislrator's 
bond  mav  In-  abltj  to  resi>ond,  aiul  ri'lijjs  on  'Jm.*  (^asc  oi  Ca^/iuun 
vs,  /v'/'ir,  (J»7■'^  R(f.  'y2^.)  m  support  ol"  that  })Osi!iou.  In  tl:at 
ca^L'  ihc  coni[)la!nant  was  \\  iniu w  dislrlhidef^  who  had  no  lien 
on  til''  prop  \v'\  of  i!i<?  iniostaur,  and  the  securiiy,  //'  livin,^  at  all^ 
say  the  Court,  resld.'d  in  the  State  of  Geji'ij^ia,  a  foreign  juris- 
diction, and  Some  fifteen  or  sixteen  years  had  elapsed  since  the 
bond  was  r\'oc-ntc<l  in  the  latter  State.  In  that  case  the  Court 
app':uiit'--(l  a  re'teivcr,  and,  in  our  judgment,  exercised  a  sound 
discn.'tion  in  doing  so.  The  coin[)lainant  further  insists,  that  he 
u  a  crL-lilor  of  the  estate,  and  has  an  interest  in  the  funds  of 
that  es^rJe,  and  as  su(^h,  has  the  right  to  go  iiito  a  Court  of 
E:pii'y  to  hive  tlie  same  secured  and  properly  applied,  whenever 
there  is  danger  of  waste,  occasioned  by  fraud  or  collusion. 
Most  undoubtedly  he  has  such  right,  whenever  he  makes  out 
a  case  in  which  it  shall  appear  that,  by  such  misapplication  of 
the  funds  of  the  estate  by  the  administratrix,  or  by  fraud  and 
collusion  on  her  part,  the  oolleotion  of  hii  judgment  debt  iriU 


AMEUia-S.  .in-Y  TKRAT,  I'lol. 


be  fnilaiiCT';!''-'!.  i'" 

cs;  if  ili>ck.,---.l  by 
as-jtis  frtiru  tin.-  ]iu 


tV.ii. 


ml:-: 


i.iVl'    iho 


■tii.)itiinl!"-ni.tLt.  liirii  li.- ni^-k.>.- siR-i-  it  t-n-i:  as  s!i.;ws 
that  ,',(s  rijii!.-  ^i!!(l  iiilmi'S'..^  iii  \u:d  it-  tiir  [']i.|i-;"j  Hi'  I'lie  estate 
are  in  iliiri'^t;!,  oi!  \\\,.\'.  i<nii<:i\'\'r  ;iiicii;  (ln-  T";:!!  lii  inlerfere  in 
/(islieli.iil'?  ();li>-ri..rrsi.ii-;  h.niii;^-  iiiicivMs  ;i;i.i  ii<,'lil.s  in  tlie  ts- 
t:i;c,  tiiiiv  rifVi-r  i;iiiTjs-?  li-  i-i-ni|.iiii!i.  liisi.-riiurli,  t liiniforc,  as 
th'j  •  umpIaLiiaiit  (li.fs  iio!  !i!l'.-f;<'  Hi:!!  !ir_/w.-y  a:u  fc.--.v  or  i'n/Kjy 
in  n.;tbcini,'ni-!clui..-.!!c't!  /(/vKi/,  !);ji  i.n  lli;-  civifrirv.  fnna  his 
owiihliti^vin^,  ji  ui>iH!i:sU:rilhel  iis  ;iii  I'iiipii-  Coioiji^'U  l.ikw  ri  iii- 
CfJy,  :■.)  ciifi.'no  ii- (;;'IU-':'i'jn  i"i'  oJ"  iTm;  iii'.-i^irV  |ir.!;.<.>r!i  in 
Wwe  linmisor  tlic  ;viriiitil>iia;:ix,  wi.-  ■i.iiil:  !!i"  .iji|.l''-ii!iiiii  lor  \hv 
ai.i.cini!nor.t  <•(  ix  k'.-cI.,-.  l.y  H:..:  <;i!:,i,...  I!-)!,  ^^us   i.ri.!-eitj    il- 


Ko.  17, — AuNF.k  McGr.iiF.i:  ii:iJ  '^;l.■M.^^  11.  LamaK;  txti-iitors  of 
J-  J.  Lamar,  du;;e:tsed,  j'l.iiiiiiiis  in  ciroj',  vs.  A\  ili-.v  E.  Jo.viis, 
icfeitduiil  in  urror. 


■:(«.i 


l.^^  ..f 


.i..,a  witk 

FtiUti,  l.t  iiiJit  n-o;-.  to  111-  l-.iiJ. 
I   D|>i.J  demurrer.  Ihu  C»iirt  Mill  U'lliuqi  ire  iiil<i  thv  ronipetciicy  or   ifg- 
titj  of  an  amwiinwiit  to  the  bill,  ptsttuiul;  >U<iw«d  b/  <xda  of  Um 
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[i.J  If  tho  (»bliLj()r,  in  a  Km'.l  for  titles,  U  iu:*<»lvent,  or  without  the  jurisdic- 
tiou  of  the  Courts,  and  thcr<;  i.s  no  property  within  the  juriddicti(»n,  which 
Would  he  liable  tt»  the  sat  ij^  fact  ion  of  hiulamuf^e.^und  there  is  nn  outstand' 
ini;  iit'.e  paramount  t«»  his,  the  purcha^T  will  W  entitled  to  relief  aguiopt 
the  pay:nent  of  the  pureha>e  nu)uey,  to  the  extent  of  his  daina^^e  before 
eviction. 

[•5]  The  in«iolvoncy  t)r  non-resi<lence,  iiiu>;t  be  di>tinctly  allej^e<l,  aiid  the  dc- 
f.-ctof  title,  in  what  it  consi>ts,  to  what  land  it  aj)plie'*.  and  its  value,  with 
any  other  fact  neces.-arv  to  enable  the  Court  to  decree  on  the  title  aud  a«- 
sesB  the  damage:*,  must  be  er-pecially  al!e:^ed. 

In  Equity,  in  Muscogee  Superior   Court.     Decision  on   de- 
murrer, by  Judge  Iverson,  May  Term,  1851. 

Wiley  E.  Jones,  in  liis  bill  filed  against  the  executors  of  Jef. 
J.  Lamar,  alleged,  that  on  1 1th  March,  1837,  he  purchased  of  Jef. 
J.  Lamar,  several  lots  and  tracts  of  land  in  the  County  of  Stew- 
art, (describing  them,)  for  the  sum  of  $15,000,  paid  in  three 
notes  of  equal  amount,  due  January  1st,  1838,  1839,  and 
1840,  ana  taking  said  Lamar's  bond,  "  to  make  good  and  war- 
rantee titles,"  when  the  purchase  money  was  paid ;  that  com- 
plainant had  paid  off  and  discharged  two  of  the  notes,  and 
that  Abner  McGehee  and  Tho's  R.  Lamar,  as  executors  of  J.  J. 
Lamar,  had  commenced  suit  and  obtained  judgment  against 
complainant  on  the  last  note  for  $4,800  ;  that  complainant  has 
paid  "  a  large  part  of  the  amount  of  the  said  judgment,  and  on 
the  9th  March,  1850,  he  tendered  to  the  said  Abner  McGehee, 
one  of  the  executors,  the  full  amount  of  the  balance  due  on 
said  judgment,  and  demanded  titles  from  him,  &c. "  which 
McGehee  neglected  and  refused  to  make;  that  he  (complain- 
ant) is  still  ready  and  willing  to  pay  the  balance  when  the  exec- 
utors will  make  good  and  warrantee  titles  to  him,  and  shall  pro- 
duce the  grants  and  such  a  complete  chain  of  title  as  the  Court 
shall  consider  sufficient;  that  McGehee's  attorneys  had  ordered 
the  Sheriff  to  press  the  execution  and  collect  one  half  the  amount 
due  thereon,  which  the  Sheriff  was  about  to  do.  The  prayer  of 
the  bill  was  for  an  injunction,  and  for  general  relief." 

On  the  coming  in  of  the  answer,  a  motion  was  made  to  dis- 
solve the  injunction,  at  which  time  leave  was  granted  the   com- 
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plainant  to  amend.     By  tlie  amendment,  complainant   charged, 
"  that  Thomas  Lamar,  one  of  the  executors,  had  taken  no   ac- 
tive part  in  the  execution  of  the  will  of  J.  J.  Lamar,  deceased, 
nor  had  he  in  possession  any  of  the  assets  of  the  estate,  nor  had 
lie  so  co-operated  \\ith  McGehee,  as  to  make  himself  liable  for 
any  of  his  acts ;  that  your  orator  has  been  informed,  and    be- 
lieves, that  the  said  McGehee,  with  his   family,  n^sides,   or  at 
least  remains  for  the  greater  part  of  his  time,  out   of  the  juris- 
diction of  the  Courts  of  the  State,  viz :  in  Alabama,  and  that 
the  great  bulk  of  his  property    is   there ;  and  that  he  has  not 
sufficient  property  within  tlie  jurisdiction  aforesaid  to  respond  to 
your  orator  in  damages,  for  a  breach   of  the  condition   of  the 
bond  aforesaid  ;  nor  has  he  in  hand  remaining,  enough  of  the 
assetsof  the  estate  aforesaid,  to  make  good  such  damages;  most 
of  the  assets  having  been  distributed  or  otherwise  disposed  of 
hj  him  in  tlie  course  of  executing  said  will. 

"And  your  orator  further  shows,  that  to  the  best  of  his  inform- 
ation and  belief,  it  is  not  in  the  power  of  the  said  defendants,  or 
ritherof  them,  to  comply  with  the  condition  of  the  bond,    and 
wake  good  titles,  with  warranty,  to  said  lands;  that,  to  the  best 
of  your  orator's  information  and  belief,  the  said  defendants  have 
Dot  a  complete  chain  of  title  from  the  State  to   themselves  or 
4eirtestator,  to  a  single  one  of  the  lots  of  land ;  and  that  some 
part  of  the  land  sold,  to  the  best  of  his  knowledge  and   belief, 
has  never  been  in  the  actual  possession  of  any  person  or  persons, 
for  as  much  as  seven  years."     The  complainant  could  not  spe- 
cify what  portions  of  the  land  were  "in  this  predicament."     The 
Mil  charged,  that  he  was  ignorant  of  these  fai.'ts  when  suit  was 
brought  on  this  note,  and  he  therefore  did  not  olTer  them  as    a 
defence  to  tlie  suit. 

To  this  bill  a  demurrer  was  filed  on  three  several  grounds : 
llL  That  the  original  bill,  before  amended,  did  not  make  a  case 
authorizing  relief. 

2cl.  That  complainant  had  no  right  to  amend,  because  there 
iVWlio  case  made  in  the  original  bill  to  be   amended,  and   the 
Micndiiient  made  a  different  case  from  die  original. 
f9L  %  17 
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3d.    That  the   bill,   as   amended,   did   not  make  a   case 
authorizing  the  interposition  of  a  Court  of  Equity-. 

The  Court  overruled  tlie  demurrer  on  all  the  grounds  taken, 
and  error  has  been  assigned  tliereon. 

In  Equity,  from  Muscogee  Superior  Court. 

G.  E.  Thomas,  one  of  the  counsel  for  plaintiffs,  insisted  upon 
the  following  points  and  authorities : 

1st.  That  the  bill  is  void,  for  uncertainty  in  every  important 
matter  attempted  to  be  set  out,  viz  :  As  to  tlie  nature  and  char- 
acter of  the  defect  of  the  chain  of  title ;  as  to  the  pariicvlar  lots  of 
land  soldy  to  which  t/ie  defect  in  the  chain  of  title  applies ;  as  to  the 
place  of  residence  of  one  of  the  defendants^  jibner  McGe/ieSy  or  the 
amount  of  assets  in  his  Iiands^  within  the  jurisdiction  of  Georgia 
6  Ga,  Rep,  589,  the  case  of  Robson  vs,  Hanuoell  and  wife. 

2d,  7  fiat  there  being  no  ground  of  fraud  alleged  in  Vie  sale  of 
Vie  landy  setjorth  in  t/ie  billy  before  any  injundwn  can  lie  to  stay 
the  collection  of  the  purcliase  money  or  any  part  thereof  due  upon 
the  sale  thereof  where  tlie  paHy  fms  been  pid  into  the  possession  of 
tlie  lands  sold,  and  has  remained  in  the  quiet  and  peaceable  er^ay^ 
ment  thereof  for  more  than  a  dozen  years j  binder  bond  for  iiUeSj 
there  must  be  a  previous  eviction^  or  at  least  a  paramount  outsianir 
ing  tide  put  fort  hj  and  an  eviction  threatened  under  itj  before  the 
Court  will  interfere  by  granting  an  injunction  to  stay  the  collection  of 
a  part  of  the  purchase  money ^  upon  the  mere  speculative  ground^ 
that  there  is  a  defect  in  the  chain  of  title  of  the  lands  sold^  in  gener- 
al terms  only,  1  John,  Ch.  Rep.  in  the  case  of  Bumper  vs.  Plan' 
teTy  213.  2  John.  Ch.  R^.  the  case  of  .Abbott  vs.  AUen^  519.  5 
Mass.  493. 

H.  L.  Benning,  for  defendant  in  error. 

1st.  If  there  is  a  defect  of  title  to  part  of  a  purchase  of  land, 
the  purchaser  may  take  possession  and  keep  it ;  and,  nw- 
erthelesS|  have  a  deduction  from  the  price  to  the  amoiml  of 
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&e  value  of  the  part  to  which  the  defect  of  title  applies.     1  Sag. 
Vet.  372.     1  Ves.  Jr.  224,  '5,  '6.     See  Cojie   vs.    JVetmm,   2 

Go.  Rep.  442. 
3.  To  prevent  circuity  of  action,  Equity  will,  in  such  a  case, 

jnteifere,  and  not  leave  the  parties  to  their  covenants  at  Law. 

3.  But  in  this  case,  unless  Equity  interposed,  there  would  be 
BOlonly  the  circuity  of  action,  as  a  consequence,  but  irrepara- 
Uemiscbief  to  the  complainant,  Jones.  His  judgment  would 
bcTorth  nothing,  by  reasen  of  McGehee's  residence  beyond  die 
jmiidiction,  and  having  no  assets  within  it — Lamar  not  having 
n  acted  as  to  make  him  responsible. 

4.  We  pray  leave  to  amend,  should  the  Court  incline 
^iiDBtus. 

Bjt  the  Court. — Nisbet,  J.  delivering  the  opinion. 

PeHiaps  it  would  be  justifiable  to  consider  this  demurrer 
nlf  in  its  application  to  the  bill,  as  amended.  But  I  consider  the 
(pestioDS  in  the  order  in  which  they  are  made  in  the  record,  and 
me  presented  in  the  argument. 

[1.]  The  first  point  made  is,  that  the  bill,  before  it  was  amejid- 
fi,  does  not  make  a  case  autliorizing  relief.     The  case  is  this : 
Tile  testator  of  the  plaintiff  in  error,  J.  Lamar,  sold  to  the  de- 
fendant in  error,  W.  E.  Jones,  a  number  of  lots  of  land.     Notes 
■eregiven  for  the  purcliasc  money,  amounting  to  some  §15,000, 
psjabie  by  instalments,  and  a  bon<l  for  titles,  conditioned   to 
Mte  good  and  warrantee  titles  when  tlie  purchase  money   was 
K   paid,  was  executed  by  Lamar  to  Jones.     Jones  paid  the  two  first 
H  iMtalments.     Suit  was  brought,  by  Lamar's  executors,   on  the 
B;  arte  for  the  last  in,stalment,   and   they   obtained  judgment   for 
^K 18300,  a  targe  part  of  which  Jones  avers  that  he  has  paid.     He 
BsHeges tliat,  "on  the  9tli  March,  1850,  he  tendered  to   Abner 
HMtcOehee,  one  of  the  executors  of  Lamar,  the  full  amount   of 
^P.w  balance  of  the  judgment,  and  demanded  titles   from  him, 
^1  ^hicb  he  nt^glected  and  refused  to  make ;  tliat  he  (Jones)  is   still 
^K  'ndy  and  trilling  to  pay  the  balance,  when  the   executors  will 
^p'lBAke  good  and  warrantee  titles  to  him,  and  shall  prodace  the 
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grants  and  such  a  comj  Itrte  chain  of  tries  as  the  Court  shall 
coiisi.ii-r  5urfi--:t-;.::*'  that  McGtrhte's  ^ttornevs  have  ordered 
the  Si.eri.i"  to  ]t:o<<  the  exe  j'i*ion  for  the  balance  of  the  judg- 
mtri*,  nnci  Cjliu'.-t  t!:f  cne  h\\i  due  thereon,  which  the  Sheritf  is 
abo'it  totio.  T:  e>e  are  the  facts  alleged  in  the  bill;  and  upon 
this  '.lis*.-  the  coiiiplainant  prays  an  injunction  against  the  judg- 
m.zul,  '.till  f..r  iif-a-ia]  relief.  If  there  was  equity  in  this  bill  in 
other  re<!ject<.  it  I'ouid  n  »t  stand  acjainsT  the  demurrer,  because 
of  the  want  of  certuin'v  in  the  averments  relative  to  the  tender. 
Thtv  are  too  vafrue.  The  ireiieral  statement,  that  a  tender  was 
mach;,  is  not  enuugh.  It  is  as  defective,  as  a  jjeneral  averment  of 
frai.id.  That  a  teruier  was  made,  is  a  conclusion  of  the  pleader, 
siiii[jK .  He  must  state  the  facts  which  constitute  a  legal  tender. 
The  srtine  |/re':l.-ion,  I  know,  is  not  required  in  Equity  pleadings 
th;i:  is  exao'ed  at  Law;  yet,  in  the  language  of  I^ord  Tkurhw, 
there  rri'i>t  he  ^oidLiii'inq;  substantial.  The  facts  must  be  so  stat- 
ed as  to  he  issiKible.  Defendant  must  be  notified  of  the  facts 
ou:  of  which  :he  plaintiff's  equity  springs,  and  which  he  is  to 
coiitnnert.  The  rule  at  Law  is,  that  a  defendant,  pleading  a 
tender,  mast  slmw  an  actual  production  of  the  money,  and  offer 
to  pay  it,  or  tliat  the  production  of  it  was  dispensed  with  by  his 
adv.rsaiy.  U)  East^lOl.  i  Esp,  ^V.  P.  C.  68.  1  Bing/tam's 
J\'.  C.  2o":5.  G  Wad.  22.  3  Stark.  Ev.  1559.  2.  Wils.  74.  nTieal. 
Scltv.  1 53.  Sul>st;mtially,  a  party  in  Equity,  claiming  relief  on 
the  ground  of  a  tender,  must  so  plead.  It  is  not  enough  at  Law, 
to  plead  that  the  party  is  still  ready  and  willing  to  pay;  he  roust 
state  that  he  was  always  ready  to  pay,  in  addition  to  that.  And 
if  tlie  deehuation  and  plea  show  that  the  defendant  was  not  al- 
ways ready  and  willing  to  })ay,  the  plea  will  be  bad.  1  SatiTid. 
33,  ?/.  2.  8  East,  168,  '9.  10  East,  168.  The  averments 
are  falally  defecliv(?  in  this,  that  tlicy  state  a  conditional  tender. 
The  offer  to  pay  must  be  unconditional.  8  Greenl.  107.  lb,  119. 
This  hill  shows  tliat  the  complainant's  olTer  to  pay,  was  cou- 
pled with  a  demand  for  titles ;  he  does  not  even  aver  that  the  de- 
fendants i)elow  refused  to  accept.  JVow  constat,  but  that  they 
were  eager  to  accept  the  money  olTered.  The  averment  is,  that 
ihey  rcfased  and  neglected  to  make  titles.    Complainant  proceeds 
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to  say,  that  he  is  still  willinp;  and  reaily  to  j)ny,  ic/irn  f/tp  rjici/tors 
shall  make  good  a  fid  icarrantee  iitleSy  8iv.  isii\  So  the  :ilK»^ati()ns 
show  a  conditional  tender,  which,  in  fact,  afrinnativcly  exiiibit  a 
case  without  equity. 

[2.]  If,  however,  these  allegations  were  sMirnirtit,  tlic  bill 
would  not  then  make  a  case  for  Equity  jurisdiclioii.  'I'lic  de- 
fendant in  error,  relying  on  liis  original  bill,  imisl  be  turnrd  over 
to  his  action  at  Law  on  the  bond. 

The  bill  does  not  show  tfiat  Jones  went  into  j)osscssi()n  of 
these  lands;  but  that  fact  is  inferable  from  bis  conqilyini^  to  so 
large  an  extent,  witli  tlir  contract,  in  j)ayinir  iln'  t;u'atrr  part  of 
the  purchase  money.  Not  much  reliance,  however,  is  placrd  uj)- 
on  tliis  inference.  To  place  himself  out  of  thr  operation  of  the 
rule  which  I  am  about  to  state,  I  conclude  that  the  conqilaiuant  in 
Equity  must  show,  by  his  bill,  that  he  is  out  of  possession.  Com- 
ing into  Equity  for  relief,  the  complauiant  must  make  a  case 
within  the  rule  of  Law,  which  authorizes  the  relief.  If  out  of 
possession,  I  may  concede,  tor  the  sake  of  the  arijumcnt,  that 
he  is  entitled  to  relief,  but  not  otherwise.  Not  avcirin*^  that  fact, 
the  conclusion  of  Law  is,  that  he  is  in  [lossession,  imdcr  the  con- 
tract of  purchase  set  forth.  The  rule,  then,  is  this,  to-wit :  a 
purchaser  of  land,  who  is  in  jMssessioft^  cannot  have  rcHcf  in  Equityj 
against  his  contract  to  pay,  on  the  mere  ground  of  a  dr/cct  of  title j 
mihoui  a  previous  eviction.  When  he  i^oes  in  under  a  deed,  with 
covenants  of  warranty,  and  apprehends  a  failure  of  title,  and 
wishes  relief  before  eviction,  he  must  resort  to  his  covenants ; 
and  if  under  a  bond  for  titles,  he  must  resort  to  bis  bond.  A 
Court  of  Equity  is  not  the  appropriate  tribunal  to  try  titles  to  land. 
It  may,  perhaps,  try  title  to  land  when  it  comes  up  incidentally ; 
but  not  when  the  case  depends  upon  a  simple  Ici^al  title,  and  is 
brought  up  directly.  The  power  is  to  be  exercised  ordy  in  diffi- 
cult and  complicated  cases,  affording  peculiar  grounds  for  equi- 
table interference.  XMad,  Ch,  135.  6  Brown  P,  C.  575.  2 
Johns.  Ch.  R.  524. 

This  bill  does  not  even  charge,  that  there  are  outstanding  ti- 
des to  the  land,  much  less  does  it  set  them  forth.  The  w^ide  in- 
ference is,  because  the  plaintiff  in  error  has   neglected'  and  re* 
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fused  to  make  good  and  warrantee  titles ;  therefore^  there  is  a  ti* 
tie  outstanding,  which  must  needs  defeat  the  complainant's  ti- 
tle. If,  in  any  case  before  eviction.  Equity  could  interfere,  it  cer- 
tainly could  not  upon  so  meagre  a  case  as  this  bill  makes.  But 
it  will  not,  in  any  such  case.  "  It  would  lead  (says  CA.  Kent)  to 
the  greatest  inconvenience,  and  perhaps  abuse,  if  a  purchaser 
in  the  actual  enjoyment  of  land,  and  when  no  third  person  as- 
serts, or  takes  any  measures  to  assert  a  hostile  claim,  can  be 
permitted,  on  suggestion  of  defect  or  failure  of  title,  and  on  the 
principle  of  qiiia  timely  to  stop  the  payment  of  the  purchase 
money,  and  of  all  proceedings  at  law  to  recover  it."  The  learn- 
ed Chancellor  suggests,  that  an  outstanding  incumbrance,  ad- 
mitted by  the  party,  or  shown  by  the  record,  might,  perhapSy  form 
an  exception  in  case  of  covenants  against  incumbrances.  But 
he  does  not  decide  that  it  would  be  an  exception.  If  such  a 
case  be  an  exception,  this  is  not  the  case,  and  cannot  fall  within 
it.  Here  the  party  does  not  admit,  and  the  record  does  not  show, 
an  outstanding  incumbrance  ;  nor  is  there  any  covenants  against 
incumbrances.  If  fraud  were  charged  in  the  sale,  that  would 
be  an  exception.  Here  fraud  is  not  charged.  There  are  cases 
where  Equity  will  relieve,  upon  other  grounds,  to  which  I  will  ad- 
vert when  I  come  to  consider  the  demurrer  to  the  amended  bill. 
On  this  bill,  the  plaintiff  below  was  not  entitled  to  reUef,  espe- 
cially to  the  relief  asked,  to-wit :  an  injunction.  Abbott  vs.  AU 
lenj2  Johns,  Ch.  R.  521.  Bumpus  vs.  Platms^  1  Johns.  Ch.  R. 
213,218.     ISVes.lU.  ^ 

The  second  ground  of  demurrer  is,  "  that  complainant  had 
no  right  to  amend,  because  there  was  no  case  made  in  the  orig- 
inal bill  to  be  amended,  and  the  amendment  made  a  different  case 
from  the  ori^nal."  The  record  discloses  simply,  that  w^hen  the 
answer  came  in,  a  motion  being  made  to  dissolve  the  injunction, 
by  leave  of  the  Court  first  had,  the  complainant  amended  his 
bill.  Several  objections  were  made  to  the  regularity  of  this 
amendment,  on  the  argument,  as  that  it  was  not  sworn  to,  and 
that  the  defendant  had  no  notice  of  it ;  besides,  that  of  there 
being  no  case  made  in  the  original  bill,  upon  which  an  amend- 
ment could  be  engrailed.    A  demurrer  cannot  allege  any  matter 
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foreign  to  the  bill.     It  lies  only  for  cbjertions  apparent  upon  the 
face  of  the  bill  itself,  eitlier  for  matter  inserted  or  omitted  there- 
in, or  for  defects  in  the  frame  or  form  thereof.     It  takes  the  bill 
as  presented,  and  from  vrhat  is  apparent,  it  derives  its  functions. 
Sory's  Eq.  PL  §§446,  '7,  '8.  Mitf.  Eq.  PL  by  Jeremy,  107.     1 
Snri.  fi.5.     4  Paige,  374.    2  Ves.  245.     2  Ves,  Jr,  83.     Now, 
ve  have  never  known  a  demurrer  admitted   to   go   behind  the 
bill  to  which  it  is  a  defence,  and  inquire  into  the   regularity  of 
amendments  allowed,  or  into  any  other  interlocutory  judgment. 
It  is  not  competent  by  demurrer  to  bring  into  review   a  judg- 
ment or  order  allowing  an  amendment.     It  may  be  true,  that  the 
bill  was  not  amendable  or  that  the  amendment  was   irregularly, 
granted.     The  defendant  below  ought  to  have   contested   it   at 
the  time,  and  if  then  unsuccessful,  he  might  have  brought  a  writ  of 
error  to  this  Court.     And  if  he  had  no  notice — if  he  had  not  his 
day  in  Court — he  is  not  without  means  of  redress ;  but  not  by 
demurrer. 

[3.]  The  last  assignment  is,  "  that  the  bill,  as  amended,  does 
not  make  a  case  authorizing  the  inteq)Osition  of  a  Court  of  Equi- 
ty "  We  have  seen  what  the  original  bill  is,  and  for  the  rea- 
sons given,  we  hold  that  it  makes  no  case  for  tlie  interposition  of 
a  Court  of  Equity.  Is  the  case  helped  by  the  amendment  ? 
Tbe  grounds  taken  in  the  amendment,  if  properly  charged,  do 
n^  a  case  for  equitable  interference.  We  have  stated,  that 
to  the  general  rule,  that  a  purchaser  of  lands  in  possession  be- 
fore eviction,  is  not  entitled  to  relief  in  Equity  against  the  pay- 
^t  of  the  purchase  money.  There  is  an  exception  in  the  case 
rf  fraud.  The  case  attempted  to  be  made  in  this  amended  bill, 
^  think,  is  also  an  exception.  The  important  facts  attempted  to 
b^Aerein  set  up,  are,  that  the  lands,  or  a  part  of  them,  are  encum- 
ooed  with  a  title  paramount  to  the  vendor's ;  that  one  of  the 
dttutorsy  Dr.  T.  Lamar,  never  had  any  active  participation  in 
■I  administration  of  the  estate ;  that  the  acting  executor,  Mr. 
IfcQehee,  does  not  reside  within  the  jurisdiction  of  the  State, 
MfllBt  there  is  not,  within  the  jurisdiction,  property  belonging 
^ttB|. sufficient  to  respond  to  the  damage  of  the  complainant ; 
*ii  Alt  Iw  has  not  in  hand  sufficient  of  the  property  of  the  es- 
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tate  remaining,  to  make  good  the  damages  ;  having  distributed 
or  disposed  of  nwst  of  the  assets  of  the  estate,  in  executing  the 
will. 

[4.]  Now,  we  hold,  that  if  there  is  an  outstanding  title  to  the 
lands,  or  a  part  of  them,  better  than  the  vendor's,  and  the  exec- 
utor is  either  insolvent  or  ^^itliout  the  jurisdiction,  and  there  is 
not  within  the  jurisdiction  property  enough  belonging  to  the  estate 
to  respond  to  the  complainant's  damage,  by  reason  of  the  fail- 
ure of  the  title.  Equity  \rill  enjoin  the  judgment  for  the  purchase 
money,  until  an  accounting  is  had  between  the  parties,  and  de- 
cree a  credit  in  favor  of  the  purchaser,  equivalent  to  the  damage 
sustained.  By  all  the  analogies  of  the  la'v,  this  would  be  prop- 
er. The  insolvency  of  the  executor,  and  the  removal  of  the 
property  of  the  estate  out  of  the  jurisdiction,  would,  I  have  no 
doubt,  entitle  the  creditor  to  relief.  A  creditor,  if  the  executor 
is  insolvent,  can  go  upon  the  debtor  of  an  estate,  and  get  satis- 
faction for  his  claim.  The  purchaser,  standing  in  character  of 
a  creditor,  holding  funds  in  his  hands  belonging  to  the  estate, 
Equity,  in  case  of  insolvency,  would  decree  (his  claim  to  dam- 
ages being  established)  that  the  funds  in  his  hands  be  applied  to 
that  claim.  So,  also,  if  the  executor  is  out  of  the  jurisdiction, 
and  there  is  no  property  within  the  jurisdiction  liable  to  the  sat- 
isfaction of  his  damages.  Clarke  ei  al.  vs.  Clegham,  (6  Ga.  R. 
220.)  In  such  a  case,  the  purchasei  could  not  move  at  Law ; 
he  could  not  make  a  case  at  Law,  with  neither  a  person  to  sue 
nor  property  to  attach ;  and  if  he  could  get  a  judgment,  he  could 
not  enforce  satisfaction.  If,  in  such  a  case.  Equity  could  not 
stay  the  collection  of  the  purchase  money,  irreparable  injury 
would  result  to  him. 

[6.]  The  question  now  is,  are  "the  averments  in  the  bill  suffi- 
cient to  make  the  case  contemplated  ?  We  hold  that  they  are 
not.  They  are  exceedingly  loose  and  uncertain.  Scarcely  a 
single  one  of  the  material  facts  is  so  stated  as  to  enable  the  de- 
fendant to  take  issue  upon  it.  Everj-  material  fact  to  which  the 
plaintiff  intends  to  offer  evidence,  must  be  distinctly  stated  in  the 
bill;  and  if  not,  he  cannot  prove  it,  and  the  Court  can  make  no 
decree.     This  question  is  made  on  demurrer,  which  adaiiii  tbt 
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Acts  Stated  in  the  bill.     Lei  all  the  charges  be  true,  as  they  standi 
and  the  complainant  has  no  equity.     He  does  not  bring   himself 
^thin  the  rules  of  law,  applicable  to  the  case,  which  entitle  him 
to  relief.    One  indispensable  fact  is,  the  non-residence  of  the  ex- 
ecutor.   Is  that  distincdy  stated .^    Is  it  positively  averred.'    I 
think  not.    Let  us  see.     The  allegation  is   this:  ''Your  onlor 
has  been  informed,  and  believes,  that  the  said   McGehee,  with 
his  family,  resides,  or  at  least  remains,  for  the  greater  part  of  the 
time,  out  of  the  jurisdiction  of  the  Courts   of  this  State,  viz : 
in  Alabama."     The  charge  ought  to  be  certain,  that  he  resides 
withoutthe  jurisdiction.     It  is  not  certain.     It  is  ahernative.     He 
resides  out  of  the  jurisdiction,  or  he   remains   for   the   greater 
part  of  his  time  without  the  jurisdiction.     The  latter  clause  neu- 
tralizes the  former,  and  both  amount  to  nothing.     No  practical 
issue  could  be  formed  on  it.     He  does  not  aver  that  the  execu- 
tor has  no  assets  to  pay  the  damages :  he  says  he   has   not  in 
hand  sufficient  for  that  purpose,  and  <idds,  that  nwst  of  the  as- 
sets have  been  paid  out  or  distributed.     There  is  no  certainty  in 
this  averment.     So,  also,  the  charge  as  to   the   title,   is   wholly 
insufficient.     He  charges,  that  it  is  not  in  the  power  of  the  exec- 
utors to  make  good  warranty  titles  to  the  lands ;   that,  to  the 
best  of  his  in/brmation  and  belief j  they  have  not  a  complete  chain 
of  title  from  the  State  to  themselves  or  their  testator,  to  a  single 
one  of  the  lots  of  land,  and  that  some  parts  of  the  land  have 
never  been  in  possession  of  any  person  for  as  much  as   seven 
years.     Merely  denying  the  ability  of  the  executors  to  make  ti- 
tles, and  that  they  have  a  complete  tide  to  a   single   lot  of  the 
land,  and  that  a  title  has  been  perfected  by  the  statutorj-  term 
of  possession,  falls  immeasurably  below  the   requirements   of 
the  complainant's  case.     It  is  indispensable  that  he  set  forth  the 
defect  of  tide — show  in  what  it  consists — ^to  what  portion  or  lots 
of  land  it  applies,  and  its  value — with  such   particularit}^-,  that 
the  Court  may  consider  of,  and  decree  upon  the  title,  and   as- 
sess the  damages.     The  Court  would  not  decree,  as  a  matter  of 
coarse,  (the  complainant  having  made  out  his   case,)  that  this 
judgment  be  perpetually  enjoined,  but  would  bring  the  parties  to 
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an  accounting,  and  decree  an  injunction  of  so  much  of  the  judg- 
ment as  would  be  equivalent  to  the  plaintiff's  damage,  or  a  cred- 
it on  the  judgment  for  that  amount  Hence  the  requirement, 
that  ever}'  thing  should  be  charged  specially,  which  is  necessa- 
ry to  the  ascertainment  of  the  damages.  See  Robinson  vs.  Har- 
toeU  and  unfCy  and  authorities  there  citedj  {6  Go.  R.  598.)  Upon 
these  grounds,  let  the  judgment  below  be  reversed. 


No.  18. — Lighten  Sl  Backer,  plaintiffs  in  error,  vs.  Randolph 

L.  Mott,  defendant  in  error. 

[1.]  For  the  purpose  of  fixing  bail,  the  co.  sa.  against  the  principal  most  be 
returned  to  the  next  succeeding  term  of  the  Court  from  which  it  issued. 

[2.]  No  intermediate  return  is  sufficient  to  fix  the  bail,  neither  can  it  be  re- 
garded as  the  return  required  by  law. 

[3.]  If  the  pleadings  show  that  the  ca.  so.  was  in  fact  returned  into  the  Clerk's 
office  hj  the  Sheriff,  with  an  entry  of  non  est  invfntut  thereon,  several 
weeks  before  the  term  of  the  Court  to  which  it  is  made  returnable,  it  con- 
stitutes a  good  defence  to  the  scire  facias  sued  out  against  the  bail. 

[4.]  During  the  time  that  intervenes  between  the  test  and  return  of  the  ca.«a. 
it  must  remain  in  the  officer's  hands,  subject,  if  practicable,  to  be  executed. 

Scire  JaciaSy  in  Muscogee  Superior  Court.  Decision  by  Judge 
IvERSON,  May  Term,  1851. 

Lichten  &  Backer  sued  out  bail  process  against  Benjamin 
Hurd,  and  Randolph  L.  Hurd  became  his  bail.  At  November 
Term,  1846,  judgment  was  obtained  and  a  ca.  sa.  issued  against 
Hurd,  returnable  to  the  May  Term,  1847.  On  2lst  of  April, 
1847,  the  Sheriff  made  a  return  of  non  est  inventus.  On  22d 
April,  1850,  sci.Ja.  was  sued  out  against  Mott,  the  bail,  in  which 
it  was  averred  that  the  ca.  sa.  was  returned  by  the  Sheriff,  into 
office,  on  the  21st  April,  1847. 
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On  Ae  trial  of  the  sci.  fa.  defendant  (Mott)  objected  to  the 
sa.  and  return  going  in  evidence,  on  the  ground  (among  oth- 
ers) that  the  ca.  sa.  was  returned  byAe  SheriflFinto  Court,  before 
fcile  May  Term,  to  which  he  was  required  to  return  it. 

The  Court  sustained  the  objection,  and  this  is  assigned  as 
«rror.  Other  errors  were  assigned  upon  the  record,  but  as  they 
-^ere  not  considered  by  the  Supreme  Court  in  their  decision,  it 
is  unnecessary  to  state  them. 

Thomas  and  Downing,  for  plaintiffs  in  error. 

B.  Hill  and  H.  Holt,  for  defendant  in  error. 
By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Litchten  &  Backer,  a  mercantile  firm  in  Columbus,  brought  suit 
against  Benjamin  Hurd,  on  a  promissory  note,  to  which  bail  pro- 
cess was  attached ;  Randolph  Mott  became  the  bondsman  of  Hurd. 
After  judgment  against  the  principal,  and  a  ca.  sa.  and  return  of 
non  est  thereon,  a  scuja.  was  sued  out  to  charge  the  bail.  At  the 
trial,  several  objections  were  taken  to  the  proceedings,  one  of 
which  only,  it  is  necessar}'  to  consider.  It  was  alleged  in  the 
scLfa.  that  the  ca.  so.  was  returned  to  the  Clerk's  office  on  the 
2l8t  day  of  April,  1847,  the  day  in  which  the  entry  of  non  est 
vwentus  was  made,  and  the  defendant  insisted  that  the  ca.  sa. 
being  returnable  to  the  May  Term,  1847,  of  Muscogee  Superior 
Court,  the  Sheriff  should  have  retained  the  process  until  that 
time,  for  the  purpose,  if  practicable,  of  executing  it ;  and  so  the 
Circuit  Court  decided.  And  to  reverse  this  judgment,  this  writ 
of  error  is  prosecuted. 

This  case  presents  certainly  a  very  interesting  question,  and 
has  received  that  attention  which  its  practical  importance  de- 
mands. 

[1.]  The  first  question  to  be  determined  is,  what  is  the  return 
day  of  an  execution  in  this  State  ? 

Without  going  into  the  details  of  the  English  practice,  as 
iteted  by  Selion  and  7\tcM,  or  the  reason  for  requuing  the  previcms 
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proceeding  against  the  principal,  as  explained  in  Hunt  vs,  Coxe^ 
(3  Burr  J  1360,)  I  would  remark,  that  by  the  Laws  of  Greorgia,  all 
executions  are  made  returnable  to  the  next  terms  of  the  Courts, 
respectively,  from  which  they  issue. 

The  ca.  sa.  in  this  case,  issued  from  the  November  Term, 
1846,  of  the  Superior  Court,  and  commanded  the  Sheriff  to  art 
rest  the  body  of  Benjamin  Hurd,  the  principal,  and  have  it  before 
the  presiding  Judge  at  the  ensuing  term  of  the  Court,  to  b^ 
surrendered  in  discharge  of  the  debt. 

By  the  Act  of  1810,  the  diflferent  Sheriffs  in  this  Stale  are  re- 
quired to  keep  fair  and  regular  execution  dockets,  wherein  they 
shall  enter  all  the  executions  delivered  to  them,  and  the  dates  of 
such  delivery,  together  with  all  their  dealings  and  doings  there- 
in, and  file  the  same  in  ihe  Clerk's  oflSce  out  of  which  such  ex- 
ecutions may  have  issued,  "  on  or  before  ihe  Jirst  day  of  ihe 
meeting  of  the  Court  to  which  they  may  be  made  retumable^^  which 
said  dockets  shall  remain  in  the  said  offices,  subject  to  the  in- 
spection of  all  persons  concerned.*'    iN'ew  Digest^  492. 

[2.]  If  then,  the  ca.  sa,  was  in  fad  returned  to  the  Clerk's 
office,  during  the  vacation  and  before  the  next  term  of  the  Court 
to  which  it  was  made  returnable,  and  such  is  the  averment  in 
the  writ,  is  the  bail  thereby  discharged  ?  In  other  words,  can  a 
return  of  nan  est  inventus  be  made  for  the  purpose  of  fixing  the 
liability  of  the  bail,  before  the  return  day  mentioned  in  the  ca. 
sa.  itself? 

In  some  of  the  States,  where,  by  Statute,  the  liability  of  the 
bail  is  fixed  by  the  return  of  non  est  inventus^  it  has  been  held, 
that  the  return  within  the  time  that  the  ca,  sa.  had  to  run,  would 
not  release  the  bail,  provided  there  was  a  reasonable  time  al- 
lowed to  surrender  the  principal,  before  such  return  was  made. 
(1  Verm.  276.  Kirby^  380.)  And  in  support  of  this  opinion,  it 
may  be  argued,  that  in  strictness  the  bond  is  forfeited  by  the  ne- 
glect of  the  principal  to  appear  at  Court,  but  that  the  law,  out  of 
tenderness  to  the  bail,  has  required  that  a  ca.  sa.  should  issue 
against  the  principal,  and  that  there  should  be  a  return  of  nt^  h^ 
be  /bund  on  the  execution.  But,  that  the  bail  can  have  bo  just 
reason  to  complain,  afler  his  principal  has  negkcted  to  appear  ai 
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.Court,  according  to  the  tenor  of  the  bond,  after  a  search  for  the 
T^rincipal  and  after  a  return  of  non  est  inventus  has  been  regular- 
ly made.  At  any  rate,  it  is  contended  that  it  should  appear  that 
^he  bail  was  injured  by  the  premature  return  of  tlie  ca.  sa. 

On  the  other  hand,  our  Statute  regulating  proceedings  against 
Ixul,  is  remedial,  and  should  have  a  liberal  construction  in  favor 
of  bail.  It  provides  tliat  bail  shall  not  be  liable  until  a  capias  ad- 
salisfaciendiim  shall  first  be  issued  on  the  final  judguient  against 
the  principal,  and  he  cannot  be  found.  But  it  stops  not  here, 
but  further  enacts  that  the  bail  may  surrender  the  principal  in  his 
discharge  at  or  before  the  entering  up  of  final  judgment  on  the 
scire  JadaSy  either  in  open  Court,  in  term  time,  or  to  the  Sheriff 
of  the  County  in  which  the  principal  may  reside,  at  any  time 
in  vacation.    Jfew  Digest^  478. 

The  true  intent  and  meaning  is,  that  the  effort  to  arrest  the 
principal,  must  be  done  reasonably,  and  not  in  a  manner  as  is  often 
practised,  and  calculated  unfairly  and  unnecessarily  to  fix  the 
bail.  To  prevent  this,  there  should  be  a  fixed  and  uniform  rule 
as  to  the  time  of  return,  and  that  rule  should  be  such  as  will  give 
the  bail  all  the  time  for  the  surrender  of  the  principal,  which  will 
be  consistent  with  the  safety  of  the  officer.  For  he  never  ought 
to  be  permitted  to  return  a  ca,  sa,  until  his  duty  or  his  safety  re- 
quires it ;  neither  ol  which,  I  remark,  required  him  to  return  this 
execution,  as  we  have  seen  by  the  Act  of  1810,  until  the  first 
day  of  the  next  term  of  the  Court  to  whichlt  was  returnable. 

It  is  a  mistake,  to  suppose  that  the  issuing  of  the  ca.  sa.  against 
the  principal  is  a  mere  matter  of  form,  for  the  purpose  of  charging 
the  bail.  The  Sheriflf  is,  in  good  faith,  to  endeavor  personally 
to  execute  it  within  the  six  months  which  intervene  between  the 
test  and  the  return  of  the  precept ;  and  a  failure  to  perform  his 
duty  in  this  respect,  constitutes,  in  our  judgment,  a  substantial 
defence  upon  the  trial,  against  the  bail. 

[3.]  The  law,  then,  requires  that  the  Sheriff  shall  keep  the 
Cfl.  sa,  in  his  hands,  until  the  return  day  thereof,  in  order  that  he 
may  arrest  the  principal,  or  that  his  bail  may  surrender  him  dur- 
ing vacation,  in  his  discharge ;  and  it  being  admitted  by  the 
pleadings,  diat  the  Sheriff  had  returned  the  ca.  sd.  into  the  Clerk's 


142  SUPREME  COURT  OF  GEORCflA. 


Litcliten  and  another  vs.  Mott. 


office,  several  weeks  before  the  return  day,  the  presumption  of 
law  is,  that  the  bail  has  been  prejudiced.  The  direction  of  the 
process  issued  under  authority  of  law,  and  not  the  discretion 
of  the  officer,  or  the  caprice  of  the  plaintiff,  should  be  the  measure 
of  the  party's  rights. 

[4.]  For  some  purposes,  under  the  legislation  of  this  State, 
the  ca,  sa,  may  be  returned  before  the  term  to  which  it  is  made 
returnable ;  as,  for  instance,  where  the  defendant  surrenders  prop- 
erty under  an  arrest,  the  ca.  sa.  may  be  returned,  and  ^fitrifor 
cias  issued.  And  even  where  no  arrest  has  been  made,  it  may 
be  returned,  perhaps,  \iithin  the  six  months,  to  take  out  an  exe- 
cution against  the  property.  But  no  provision  has  been  made 
authorizing  this  to  be  done,  with  a  view  to  charge  the  bail ;  and 
the  principle  of  the  maxim,  therefore,  applies  expressio  unius  est 
exclusio  aUerius. 

In  DauiU  vs.  Connel,  (2  MU  $*  McC.  136,)  Judge  Richardson 
says,  '^  the  failure  of  the  principal  to  pay  or  surrender,  is  vested 
by  the  executions  issued  ;  but  to  take  them  out  for  a  moment 
only,  would  be  a  mockery.  No  actual  search  could  be  made. 
/  apprehendj  theuy  that  the  execution  mttst  have  remained  unlh  the 
Sheriff*  throughout  the  vacation j  t.  e.Jrom  the  test  to  the  return^  be/bre 
the  baU  becomes  fxed.'*^ 

In  Sanders  vs.  Bobo^  (2  BaU.  492,)  Judge   Johnson   seems  to 
have  taken  it  for  granted,  that  no  return  made  by  the  Sheriff,  be 
fore  the  return  day  of  the  ca.  sa.  could  fix  the  liability  of  the  bad? 
and  that  the  Sheriff  could  not   regularly  make  his  return,  unt 
the  day  on    which  the   ca.  sa.  is  made  returnable.     He  adde 
that  he  did  not  regard  the  return  made  before  the  return  day 
the  ca.  sa.  as  the  return  required  by  law*,  so  far  as  it  regarded 
term  when  it  was  made.     It  did  not  fix  the  bail,  dejure^  nor  co' 
it  do  so,  unless  it  was  made  on  the  return  day  of  the  ca.  sa. 
until  that  time,  it  was  to  remain  in  the  hands  of  the  Sheriff,  i 
ject,  if  practicable,  to  be  executed. 
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^€.  19. — R.  W.  RoLFE,  plaintiff  in  error,  vs.  Lucius  Rolfe, 

defendant  in  error. 

[1.]  The  admissions  of  a  party,  which  nre  to  be  inferred  from  his  acquietcenee 
in  the  verbal Mtatementt  of  otfi^rs,  made  in  his  presence,  ought  to  be  regard, 
ed  with  great  caution,  unless  the  evidence  be  of  such  direct  declarations, 
and  of  that  kind  which  naturally  call  for  a  contradiction,  or  some  asser- 
tions made  to  the  party  with  respect  to  his  right,  which  by  his  silence,  he 
acquiesces  in,  it  ought  not  to  be  received  at  all. 

[L]  When,  in  the  progress  of  a  trial,  the  cause  suffers  injustice  from  the  honest 
Mistake  of  the  pArty.  or  his  counsel,  in  omitting  to  offer  in  evidence  the 
accomit  book  of  one  of  the  parties,  which  had  already  been  made  competent 
by  the  necesMiy  dvidence,  and  which  was  material,  a  new  trial  will  be 
granted. 

[8.]  But  the  Court  will  not  relieve  the  party  from  the  consequences  of  mere 
ignorance,  inadvertence,  or  neglect,  by  granting  a  new  trial: 

Assumpsit,  &c.  in  Talbot  Superior  Court.  Tried  before  Judge 
IvuBsoN,  March  Term,  1851. 

This  was  an  action  of  assumpsit,  &c.  brought  by  Lucius 
Rolfe  aigainst  Richard  W.  Rolfe,  upon  an  account  for  services 
rendered  as  a  clerk  and  a  miller.  Defendant  pleaded  ^'  accord 
and  satisfaction  "  and  "  set-off." 

In  the  progress  of  the  trial,  defendant  introduced  Jackson 
Fields  as  a  witness,  and  proved  that  in  July,  1849,  plaintiff  told 
bim  (witness)  that  he  '^  had  just  got  a  note  from  defendant ;  said 
nothing  as  to  its  consideration,  nor  about  a  settlement;  said 
something  about  having  sold  defendant  a  mare."  In  the  same 
conversation,  said  '^  if  defendant  would  pay  him  what  he  owed 
him,  he  could  carry  onhis  business  without  borrowing  money."  To 
the  latter  portion  of  this  evidence,  drawn  out  on  cross-examina- 
tion, defendant  objected,  on  the  ground  that  although  spoken  at 
the  same  time,  it  was  not  a  part  of  the  same  conversation.  The 
Court  overruled  the  objection,  and  this  is  assigned  as  error. 

Defendant  offered  in  evidence,  his  own  book  of  accounts,  hav- 
mg  made  affidavit  that  thfe  book  then   offered  was  his  original 
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book  of  entries;  that  he  kept  no  clerk  except  plaintiflf,  and  tha 
the  entries  in  the  account  of  plaintiff  are  in  the  handwriting  o 
plaintiff  himself,  except  four  items  in  the  handwriting  of  defendant 
and  having  proved  by  one  customer  that  he  kept  correct  books 
plaintiff  objected,  on  the  ground  that  it  was  not  competent  fo 
defendant  to  prove  in  whose  handwriting  the  entries  were.  Th< 
books  were  rejected  by  the  Court  at  that  time,  and  defendant  ex 
cepted. 

Subsequently,  defendant  proved  by  Alexander  Rolfe,  the  fact 
as  above  stated,  as  to  the  items  in  defendant's  account  being  ii 
handwriting  of  plaintiff,  and  that  plaintiff  admitted  to  witness  tha 
the  account  was  correct.  Defendant's  counsel,  in  his  argumen 
to  the  Jury,  was  commenting  upon  the  books,  when  he  wai 
stopped  by  plaintiff's  counsel,  on  the  ground  that  the  boob 
had  not  been  given  in  evidence — counsel  differing  as  to  the  facts, 
the  Court  decided  that  the  books  had  not  been  tendered  ii 
evidence.  Defendant's  counsel  then  asked  permission  to  give 
the  books  in  evidence  at  that  time — stating  in  their  place,  that  at 
the  time  they  announced  the  evidence  closed,  and  up  to  the  time 
of  the  decision  of  the  Court,  they  fully  believed  that  said  bool 
had  been  given  in  evidence.  The  Court  overruled  the  motion, 
and  this  is  assigned  as  error. 

Defendant's  counsel  then  moved  that  the  cause  be  continued, 
on  the  ground  of  the  mistake  and  surprise.  The  Court  overruled 
this  motion,  and  this  is  assigned  as  error. 

Defendant's  counsel  aften\'ards  moved  for  a  new  trial,  on  the 
ground  of  error  in  the  Court ,  in  the  above  stated  decisions,  and 
at  that  time  filed  their  several  affidavits  to  the  facts  stated  in 
their  place,  and  that  the  mistake  or  failure  to  read,  arose  from  the 
loose  practice  of  counsel  in  such  matters,  to  waive  the  actual 
reading  of  the  books  in  evidence. 

The  Court  refused  a  new  trial,  and  this  also,  is  assigned  as 
error. 

In  the  progress  of  the  case,  one  Alexander  Rolfe  was  intro- 
duced by  plaintiff,  to  explain  a  receipt  in  full,  given  by  plaintiff 
to  defendant,  who  stated,  among  other  things,  that  at  the  tioMi 
^he  receipt  was  given,  *^  witness  remarked  in  the  hearing  c^bodl 
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parties  to  plaintiff,  that  he  was  a  fool  for  giving  such  a  receipt* 
The  remark  was  made  in  an  audible  voice,  not  ten  feet  from  the 
parties,  and  defendant  might  have  heard  it,  if  he  paid  attention." 
The  defendant  objected  to  this  evidence,  on  the  ground  that  it 
^VBs  irrelevant  and  illegal,  being  witness'  own  statement,  and  not 
replied  to  by  defendant  The  Court  overruled  the-  objection, 
and  this  also,  is  assigned  as  enor. 

L.  B.  SifiTH  and  B.  Hill,  for  plaintiff  in  error. 

B.  H.  WomtiLL,  for  defendant. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

The  first  objection  to  the  decision  of  the  Court  below,  is  the 
admisaion  of  the  latter  part  of  the  testimony  of  Jackson  Fields, 
^  witness  introduced  by  defendant,  to  prove  the  declarations  of 
plaintiff,  who,  on  his  cross-examination  stated,  that  ^^  if  the  de- 
fendant would  pay  him  what  he  owed  him,  he  could  carry  on 
ius  business  without  borrowing  money."  This  was  a  part  of  the 
^o^e  conDersalumj  as  that  to  which  the  witness  testified  on  his  di- 
f^ot  examination,  and  we  think  it  was  properly  admitted  in  evi- 
dez^ee,  on  that  ground. 

Vfitfa  regard  to  the  objection,  that  the  defendant  was  not  com* 
P^t^ent  to  prove  by  his  own  oath,  that  the  entries  made  in  his  book 
0^  siccounts  were  in  the  handwriting  of  the  plaintiff,  who  was 
th^  defendant's  clerk  at  the  time  the  entries  were  made,  we  find 
^^  «iTor  in  the  ruling  of  the  Court  upon  that  point ;  the  books 
®^  %he  defendant,  however,  were  made  competent  testimony,  by 
**^^  subsequent  examination  of  Alexander  Rolfe,  who  proved 
T^^^t  the  items  objected  to,  were  in  the  handwriting  of  the  plain- 
and  diat  plaintiff  had   admitted  that  the  account  was  cor- 


[L]  The  next  objection  to  the  admissibility  of  evidence  upon 
"^^  trial  is,  as  to  the  remark  made  by  the  witness,  Alexander 
^^^Ife,  when  the  receipt  was  given.  The  witness  testifies,  that 
*^   ^lemafked  in  the  hearing  of  both  parties,  to  plaintiff,  that  he 
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was  a  fool  for  giving  such  a  receipt."  The  remark  was  made 
in  an  audible  voice,  not  ten  feet  from  the  parties,  and  defendant 
might  have  heard  it,  if  he  paid  attention.  The  maxim  is,  in  re- 
gard to  admissions  inferred  from  acquiescence  in  the  verbal  statementi 
of  others^  qui  tacet  consentire  videiur^  and  is  to  be  applied  Wth 
careful  discrimination.  Nothing,  it  is  said,  can  be  more  dange- 
rous than  this  kind  of  evidence.  It  should  always  be  received 
with  caution,  and  never  ought  to  be  received  at  all,  unless  the 
evidence  is  of  direct  declarations  of  that  kind  which  naturaUj 
caUs  for  contradiction ;  some  assertion  made  to  the  party  with  re- 
spect to  his  righij  which,  by  his  silence,  he  acquiesces  in.  1 
Gretrdeqf^s  Ev,  §§199, 197.  Here,  the  remark  was  not  made  to 
the  party  sought  to  be  affected  by  it,  but  to  his  adversary^  and  in 
regard  to  what  the  plaintiff' /md  (fone,  not  what  the  defendant  had 
done ;  besides,  it  is  not  by  any  means  certain,  that  the  defendant 
heard  the  remark,  and  if  he  did,  it  was  not  such  as  would  seem 
to  have  required  from  him  any  reply  or  consideration — ^therefore, 
we  are  of  the  opinion,  that  so  much  of  the  testimony  of  the  wit- 
ness as  relates  to  his  declaration  to  the  plaintiff,  "  that  he  was  a 
fool  for  giving  such  a  receipt,"  was  improperly  admitted  as 
against  the  defendant,  in  view  of  the  facts  of  this  case. 

[2.]  The  main  ground  of  error  insisted  on  by  the  plaintiff  is, 
the  refusal  of  the  Court  below  to  admit  in  evidence  the  ac- 
count book  of  the  defendant,  on  the  trial  of  the  case,  under  the 
circumstances  stated  in  the  record ;  and  also,  the  refusal  of  the 
Court  to  grant  a  new  trial  on  account  of  such  refusal,  upon  the 
showing  made  for  that  purpose.  We  are  of  the  opinion  the  de- 
fendant's book  of  accounts  ought  to  have  been  admitted  in  eyi- 
dence  at  the  trial,  in  furtherance  of  justice,  inasmuch  as  the  same 
was  material  for  his  defence,  the  items  therein  duly  proved,  and 
by  a  clear  mistake^  was  omitted  to  have  been  read  to  the  Jury  at 
the  proper  time.  Browning  vs.  Huff,  2  BaUey^s  Rep.  178.  As 
the  facts  are  naore  fully  stated  in  the  appUcation  for  a  new  trial, 
we  will  consider  the  question,  as  made  on  that  application. 
Levi  B.  Smith,  Esq.  who  was  counsel  for  the  defendant,  swears 
in  his  affidavit,  that  '^  after  the  amount  against  said  Lucius  Rolfe^ 
in   the   book   of  defendant,  was   proved   by  Alexaader  Rolfis, 
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deponent  fully  intended  to  offer  said  book  in  evidence  to  the 
Jury,  and  believed  he  had  done  sOy  and  that  plaintiff  *s  counsel  had 
waived  the  reading  of  the  same,  as  is  usuaUy  the  practice  in  the 
Court,  and  the  failure  to  do  so  (if  there  was  such  failure)  was  a 
mistake  and  oversight  of  deponent,  and  that  he  conjidently  believed 
Oie  same  had  been  offered^  and  the  reading  waivedy  until  adWsed 
thereof  by  the  Court,  in  the  opening  argumi?nt  of  said  cause  be- 
fore the  Jury,  in  behalf  of  said  defendant." 

Another  affidavit,  made  by  Barnard  Hill,  Esq.  associate  coun- 
sel m  the  cause,  was  filed,  which  is  to  the  same  purpose  as  the 
foregoing,  and  equally  pointed  as  to  the  misapprehension  and 
^fi^isiake  of  the  parties.  When,  in  the  progress  of  a  trial,  the  cause 
suffers  injustice  from  the  honest  mistake  of  the  party  or  his  coun- 
ty relief  will  be  extended  by  granting  a  new  trial.  Graham  on 
Jieu)  Trials^  180.  Lf^grilan  vs.  Tobin,  4  English  Com.  Law  JR. 
363.    Wilson  vs.  Brandon  ^  Shannon y  8  Geo.  R.  136. 

L3.j  But  the  Court  will  not  relieve  the  party  from  the  conse- 
quences of  mere  ignorance,  inadvertence,  or  neglect,  by  grant- 
^S  a  new  trial.     Graham  on  J^ew  Trialsy  187.     We  are  bound 
^  Consider,  that  the  omission  to  introduce  the  defendant's  book 
^'  accounts  in  evidence  on  the  trial,  was  an  horiest  mistake  of  the 
counsel,  inasmuch  as  they  have  so  stated  in  their  respective  affi- 
wavits ;   and  the  facts  connected  with   the  trial,   as  appear  from 
^^  i"ecord,  corroborate  that  statement.     Let  the  judgment  of  the 
^Urt  below  be  reversed,  and  a  new  trial  granted. 
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No.  20. — ^James  Dowdell,  plaintifif  in  error,  vs.  John  Neal, 

defendant  in  error. 

[1.]  When  an  execution  is  levied  upon  land,  and  at  the  same  time  upon  per- 
sonal property,  and  the  land  alone  is  sold,  the  execution  is  not,  prkna/aeie, 
satisfied  by  such  a  levy  on  personal  property,  and  the  purchaser  of  the 
land  gets  a  good  title. 

[2.]  The  Jury  are  not  bound  to  believe  according  to  the  number  of  witnesses, 
but  may  take  into  view  the  circumstances  in  which  the  witaesses  were 
placed — their  means  of  knowledge,  <&c.  4&c.and  may  believe  one  against  two 
or  more.  But  if  ttoo  witnesses  testify  one  way  as  to  a  material  pointy  and  <me 
to  the  contrary,  and  all  are  of  equal  eredihUity^  they  are  to  beliere  the  tmo 
rather  than  the  one. 

[3.]  If  P,  a  purchaser  at  Sheriff's  sale,  agrees  with  W,  the  defendant  in  exe- 
cution, that  the  latter  may  redeem  the  property  sold,  by  paying  the  pur- 
chase money  back  to  P,  and  W,  pays  a  part,  and  subsequently,  within 
reasonable  time,  offers  to  pay,  or  does  pay  the  balance,  he  acquires  a  title 
to  the  property,  which  will  subject  it  to  levy  and  sale  at  law  a  second 
time,  as  his  property.  To  be  so  subject,  the  contract  must  be  fully  executed* 
But  if  after  such  an  agreement,  and  after  the  payment  back  of  a  part  of  the 
purchase  money,  and  before  it  is  fully  executed,  P  and  W,  together  with 
others,  or  singly,  enter  into  a  new  contract,  by  which  P,  agrees  to  convey 
the  property  to  a  third  person,  and  W  is  to  pay  back  to  P  the  purchase 
money,  and  to  have  satis&ction  entered  upon  a  judgment  against  him,  held 
by  the  third  person  ;  this  new  contract  is  valid,  and  the  property  is  not 
subject  to  levy  and  sale,  as  the  property  of  W. 

[4.]  A  sale  of  property  under  a  junior  judgment  and  execution,  passes  the 
title  as  against  the  lien  of  older  judgments. 

Claim,  &c.  in  Talbot  Superior  Court.  Tried  before  Judge 
IvERSON,  March  Term,  1851. 

A  Ji.  fa.  in  favor  oi  James  DowdeU  vs.  B.  Whitehursiy  was  levied 
on  certain  real  estate,  (the  Talbotton  Hotel,)  to  which  John 
Neal  interposed  a  claim. 

On  the  trial,  complainant  offered  in  evidence,  a  Ji.  fa.  in  fa- 
vor of  Joseph  Pou,  against  Whitehurst  and  Giddens,  for  about 
$1200,  with  a  levy  thereon  by  the  Sheriff,  on  the  22d  day  of 
January,  1842,  on  the  premises  in  dispute,  and  simultaneously 
on  ten  negro  slaves,  together  with  a  Sheriff's  deed  to  the  prem- 
ises in  dispute,  to  Joseph  Pou,  as  purchaser,  at  the   sale  under 
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the  aboTe  levy.  Plaintiif's  counsel  objected  to  the  iatrocJuction 
of  aid  deed,  on  the  ground  the  sale  was,  prima  Jack,  void — the 
leij  being  on  persoaoi  property,  more  than  sufficient  to  satisfy 
tiesame;  that  the  fi.  Jit.  wa3,pnma/acie,  satisfied,  and  that  it 
ms  incumbent  on  claimant  to  explain  the  said  levy,  before  the 
deed  could  go  in  evidence.  The  objection  was  overruled  by  the 
Court,  and  exceptions  filed  by  plaintiff  be  low. 

PlaintiSs  then  introduced  the  depositions  .of  James  K.  Giddensj 

who  swore  that  afler  the  sale  of  the  Talhotton  Hotel,  Pou,  the 

poTchaser,  told  him  that  he  had  agreed  with  defendant  in  Ji.  Jo. 

Wbitehiirst,  that  he  might  have  the  tavern  back  ai  any  time,  for 

Ibe  price  paid  at  Sheriff's  sale  ;  tliat  under  this  agreement,  wit' 

Hess,  as  agent  for  Whilehurst,   paid  Pou  some  time  duiing  the 

■pring  or  summer,  $915,  in   Central   Bank  and   Alabama  bills, 

received  at  $717.     That  the  balance  of  the  $1028,  (ibc  purchase 

money,)  was  paid  on   the  day  that   the   deed  from   Pou  was 

tnade   to   Neal,  the   claimant,   and  was   paid  by   witness,  as 

Ae   agent  of  Whitehurst.     Witness,  as   agent  for  Whitehurst, 

ajid  E.  H.  Worrill,  as  attorney  for  Neal,  the  claimant,  agreed  that 

Pou  was  to  execute  a  deed  to  Neal ;  and  that  a  ^.  fa.  in  favor 

c^  Neal,  against  Whitehurst,  Giddeos,  Robinson  and  others,  for 

93,000  or  $4,000,  was  to  be   entered  satisfied.     There  was  no 

agreement  that  the  Ji.  fa.  was  to  be  transferred  to  Pou.     This 

agreement  was  made  after  the  $915  was  paid  Pou,  and  before 

the  balance  was  paid. 

Claimant  introduced  Joseph  Pou,  who  swore  that  Whitehurst 

saked  witness  to  be  allowed  to  redeem  the  Talbotton  Hotel,  by 

paying  witness  the  bid — which  witness  agreed  to,  if  done  by  the 

Irt  May  thereafter ;  that  Whitehurst  failing  to   do  so,  he  took 

titles  to  himself;  that  Giddens  brought  witness  $915  in  depre- 

osted  bills,  and  proposed  to  pHy  it  in  part,  towards  redeeming 

said  properl)- ;  that  he  received  the  bills  as  his  (Giddens'  money) 

I  vtd  gave  Giiddens  an  instrument  to  that  effect ;  that  subsequent- 

I  ^,  it  was   agreed  between  witness,  Neal,  (claimant,)   Worrill, 

r  VhitehursI,  Giddens  and  others,  that  witness  should  convey  said 

jerty  to  Neal,  in   consideration   that  Neal  would   transfer  to 

a  v(intness)  a  fi.  fa.  for  $3,000  or  $4,000,   against   said 
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Whitehurst,  Giddens  and  others,  and  upon  said  defendants  pay- 
ing witness  the  amount  of  said  bid,  ($;1028,)  witness  was  then 
to  satisfy  said  Ji.  fa.  in  full ;  that  the  balance  was  paid  witness 
by  Giddens,  who  said  he  acted  as  agent  for  Whitehurst. 

Claimant  also  introduced  Edmond  H.  Worrill,  who  swore  that 
about  20th  August,  1 842,  Giddens  proposed  to  witness,  as  at- 
torney for  Neal,  to  trade  the  tavern  for  a  ji,  fa,  held  by  JSTeal  vs. 
Whitehursty  Giddens  and  others,  for  $3,000  or  $4,000 ;  that  it  was 
agreed  between  witness,  Giddens  and  Pou,  that  the  execution 
was  to  be  transferred  to  Pou,  on  his  making  a  quit-claim  title  to 
Neal,  and  then  it  was  to  be  satisfied  by  Pou,  on  their  paying  him 
the  amount  of  his  bid.  Neal's  f,  fa,  was  younger  than  the 
present  plaintiff's,  Dowdell's. 

The  Court,  among  other  things,  charged  the  Jury,  that  **  if 
two  witnesses  testified  one  way,  upon  a  material  point,  and  one 
other  witness  testified  differently,  or  in  conflict  with  the  two,  all 
of  them  being  otherwise  unsuspected  and  entitled  to  equal  credit, 
the  Jury  were  bound  to  believe  the  two  rather  than  the  one.  If 
one  witness  testified  to  a  material  point,  and  another  swore  dif- 
ferently and  in  conflict  with  the  other,  and  there  were  circum- 
stances proved  in  the  case,  corroborating  the  testimony  of  one  of 
the  witnesses,  both  being  otherwise  entitled  to  credit,  the  Jury 
were  bound  to  give  more  credit  to  that  witness  who  was  corrobo- 
rated by  other  circumstances.  To  this  charge,  plaintiff's  coun- 
sel filed  exceptions. 

The  Court  also  charged  the  Jury,  "  that  if  they  believed  from 
the  evidence,  that  Pou  accepted  the  $900  of  Whitehurst,  or  his 
agent,  in  part  payment  of  the  tavern,  and  with  the  understanding 
that  Whitehurst  might  redeem  the  same,  by  paying  back  the  pur- 
chase money  and  interest,  then  Pou  (notwithstanding  the  agree- 
ment was  without  consideration)  was  bound  to  re-convey  to 
Whitehurst,  on  the  payment  of  such  balance,  if  tendered  within  a 
reasonable  time;  but  if  Pou  received  said  $900  of  said  Giddens, 
as  his  money,  and  not  in  part  payment  for  said  tavern,  then  Pou 
would  not  be  bound  thereby,  by  any  subsequent  offer  of  said 
Whitehurst,  to  pay  said  balance ;  and  *that  Pou's  understanding 
of  how  said  $900  was  received,  and  not  Giddens',  must  govern  ; 
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and  that  in  either  event,  if  Pou,  Whitehurst  and  Neal,  subse- 
quently made  an  agreement,  by  which  Pou  was  to  convey  said 
property  to  Neal,  and  Neal  to  transfer  the  Ji.  fa,  against  Giddens, 
Heard  and  others,  to  Pou  ;  and  said  Whitehurst  to  pay  to  Pou 
said  $1028,  for  which,  Pou  was  to  satisfy  said  fi,  fa,  that  such 
could  be  a  valid  agreement,  and  would  not  render  said  property 
subject  to.  plaintiff's^,  fa.  And  that  if  such  was  the  agree- 
ment, it  was  of  no  consequence  to  consider  at  what  time  the 
$1028  was  paid  Pou,  whether  before  or  after  the  making  of  the 
deed  from  Pou  to  Neal — it  all  being  in  fulfilment  and  execution 
of  the  agreement  between  the  parties,  and  must  be  considered 
in  law  as  one  transa(^tion,  and  as  having  been  executed  at  the 
same  time.  To  which  charge,  plaintiff's  counsel  filed  excep- 
tions. 

The  Court  farther  charged  the  Jury,  "  that  if  the  property 
originally  belonged  to  Whitehurst,  yet  il  it  was  regularly  levied 
on  and  sold  at  Sheriff's  sale,  and  purchased  by  Pou,  the  title 
passed  out  of  Whitehurst  to  Pou,  although  the  fi,  fa,  of  Pou, 
(under  which  it  was  sold,)  may  have  been  in  fact,  younger  than 
the  fi.  fa.  of  said  plaintiff,  Dowdell.  To  which  charge,  plain- 
tiff's counsel  filed  exceptions. 

Upon  these  several  exceptions,  error  has  been  assigned. 

L.  B.  Smith  and  B.  Hill,  for  plaintiff  in  error. 

Benning,  for  defendant. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  A  levy  upon  personal  frofeviyisj  prima  facie  j  a  satisfaction. 
That  is,  it  is  a  satisfaction  so  far  as  to  throw  upon  the  plaintiff, 
the  burthen  of  showing,  either  that  it  is  insufficient,  or  that  the 
proceeds  have  been  applied  to  the  satisfaction  of  prior  levies,  or 
that  it  was  otherwise  unproductive,  and  made  so  without  fault  of 
the  plaintiff  or  the  Sheriff.  6  Geo.  R.  395.  8  Geo.  R.  327. 
With  these  limitations  it  extinguishes  the  judgment,  the  defend- 
antifl  discharged,  and  it  has  no  right  of  claim  upon  funds  of  the 
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defendant  for  distribution,  as  against  other  fi./as.  Whilst  this  is 
true,  it  is  not  true  that  when  a  levy  is  made  upon  personal  prop- 
erty, and  simultaneously  a  levy  upon  real  property,  and  the  real 
property  is  alone  sold,  that  the  purchaser  gets  no  title.  Such 
were  the  facts  in  this  case.  The  question  is,  whether  the  sale  of 
the  land,  under  such  circumstances,  conveyed  a  title  to  the  pur- 
chaser. The  lien  of  the  judgment  is  general — it  attaches  upon 
all  the  property,  real  and  personal,  of  the  defendant,  from  its  date. 
There  is  no  law  which  directs  a  levy  upon  the  personal  estate  first, 
to  the  exclusion  of  the  right  to  levy  on  the  lands.  Hie  plaintiff 
may  go  upon  either  at  his  election,  or  he  may  go  upon  both,  as 
he  did  in  this  instance.  A  levy  upon  either,  or  both,  will  be  a 
le^al  levy.  If  the  plaintiff  elects  to  go  upon  the  personalty,  and 
that  alone,  he  is  subject  to  the  rule  above  laid  down.  If  he  has 
caused  a  levy  on  personalty  and  lands  at  the  same  time,  the  exe- 
cution is  competent  to  sell  either.  Its  functions  extend  to  both, 
and  if  the  land  alone  is  sold,  it  is  as  if  the  land  alone  was  levied 
upon.  The  purchaser  takes  the  title  which  the  defendant  has, 
unaffected  by  the  contemporaneous  levy  on  the  personalty,  just 
as  he  would  take  it,  had  no  levy  been  made  on  the  personalty. 
Nor  is  there  any  limitation  upon  the  power  of  the  Sheriff  to  sell, 
under  such  circumstances.  The  levy  and  the  sale  are  legal. 
Whether  the  Sheriff  has,  or  has  not,  made  himself  responsible  for 
an  excessive  levy,  is  a  matter  foreign  to  the  purchaser  and  his 
tide.  Whether,  if  there  had  been  a  levy  on  personal  property 
alone,  and  afterwards  a  levy  and  sale  upon  real  property,  the 
purchaser  would  or  would  not  be  put  upon  accounting  for  the 
first  levy,  before  his  deed  could  go  in  evidence,  and  his  title  be 
sustained,  is  a  question  not  made,  and  upon  which,  I  express  no 
opinion.  In  this  case,  the  execution  and  deed  were  properly  ad- 
mitted. 

[2.]  The  two  several  charges  of  the  Court  as  to  the  credibility 
of  the  witnesses,  do  not  appear  to  us  to  be  at  all  objectionable. 
The  Court  said,  first,  that  "  if  two  witnesses  testified  one  way 
upon  a  material  point,  and  one  other  witness  testified  differently, 
or  m  conflict  with  the  two,  all  of  them  being  otherwise  unsuspected 
and  entitled  to  equal  credit,  the  Jury  were  bound  to  beUeve  the 


AMERICUS,  JULY  TERM,  1861.  IW 


Dowdcll  t*<.  Neal. 


two  rather  than  the  one."  The  counsel  for  the  plaintiff  in  error 
construe  this  charge  as  asserting  that  the  rule  of  credibility  is 
mmberSj  and  that  because  two  witnesses  testify  one  way,  and  one 
in  conflict,  the  Jury  must  believe  the  two  and  discredit  the  one, 
without  regard  to  any  thing,  other  than  the  fact  that  there  are  two 
against  one.  If  the  Court  had  laid  down  any  such  rule,  it  would 
hare  been  erroneous.  The  Jury  may  consider  the  circumstances 
in  which  witnesses  are  placed — ^their  means  of  knowledge — 
their  connection  with,  or  relarionship  to  the  parties — their  char- 
acter for  truth  and  veracity,  when  that  is  impeached — and  in- 
deed, anything  affecting  their  credibility ;  and  thus  considering, 
they  may  befieve  one  against  two  or  more.  The  Court  laid 
down,  as  we  believe,  no  such  rule,  but  came  fully  up  to  the 
requirement  of  the  plaintiff  in  error.  He  instructs  the  Jury, 
that  if  the  three  are  unsuspected,  and  of  equal  credibility  j  then 
they  are  to  believe  two  rather  than  one,  who  is  in  conflict  with 
them.  He  leaves  the  matter  of  credibility  open  to  them.  He  does 
not  prohibit  them  from  looking  to  the  circumstances  and  condi- 
tions which  add  to,  or  detract  from  their  credibility.  He  asserts 
no  role  of  credibility,  drawn  from  numbers,  irrespective  of  these 
circumstances  and  conditions,  but  instructs  the  Jury,  that  if, 
after  taking  them  into  view,  the  witnesses  are  all  of  equal  cred- 
ibility, they  must  believe  two  rather  than  one.  To  this  rule^  we 
do  not  understand  the  counsel  themselves  as  objecting. 

The  Court  further  instructed  the  Jury,  "  that  if  one  witness 
testified  to  a  material  point,  and  another  swore  differently,  and 
in  conflict  with  the  other,  and  there  were  circumstances  proved 
in  the  case,  corroborating  the  testimony  of  one  of  the  witnesses, 
both  being  otherwise  equally  entitled  to  credit,  the  Jury  were 
bound  to  give,  more  credit  to  that  witness  who  was  corroborat- 
ed by  circumstances."  The  objection  to  this  charge  is,  that 
there  was  nothing  in  the  case  to  warrant  it.  We  are  not  sure  of 
that.  Upon  a  vital  point  in  tlie  case,  to-wit :  the  exact  extent 
and  meaning  of  the  agreement  between  Pou,  the  purchaser,  and 
Whiteburst,  the  defendant  in  execution,  relative  to  the  redemp- 
tion of  the  property,  there  was  conflicting  evidence.  Several 
wttnesses  were  sworn.  One  was  the  purchaser,  Mr.  Pou^  testis 
roh  X  20 
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fying  to  his  understanding  of  his  own  agreement  with  Whitehurst ; 
and  another  was  the  agent  of  Whitehurst,  Mr.  Giddens,  who 
testified  differently  as  to  what  the  agreement  was.  It  was  a  case 
where  the  Jury  would  be  obliged  to  look  for  corroborating  cir- 
cumstances, because  of  the  conjiidj  and  for  this  reason  the  in- 
struction properly  grew  out  of  the  case.  What  harm  could  it 
do  ?  The  Jury  could  not  be  misled  by  it.  It  was  just  as  like- 
ly to  operate  favorably  to  the  plaintiff  in  error,  as  to  the  de- 
fendant. 

[3.]  Nor  do  we  find  any  error  in  the  instructions  of  the  Court 
touching  the  agreements,  about  which  there  was  some  contradic- 
tory evidence.  The  plaintiff  in  error  sought  to  subject  the  tav- 
ern to  the  payment  of  his  execution,  upon  the  ground,  that  by 
an  agreement  between  Pou,  the  purchaser,  and  WTiitehurst,  the 
defendant  in  execution*  the  latter  had  acquired  such  an  interest 
in  it,  as  made  it  subject  to  levy  and  sale.  The  claimant  relied 
upon  a  deed  made  to  him  by  Pou,  the  purchaser,  in  pursuance 
of  another  and  subsequent  agreement  entered  into  between  himself, 
Pou,  Whitehurst  and  others.  In  relation  to  both  agreements, 
evidence  was  submitted  to  the  Jury.  Giddens'  evidence  was  to 
the  effect,  that  Pou  had  agreed  with  Whitehurst,  that  he,  (White- 
hurst,) should  redeem  without  regard  to  time,  and  that  in  pursu- 
ance of  that  agreement,  he  (the  witness,)  as  the  agent  of  White- 
hurst, had  paid  Pou  some  $900  of  the  sum  at  which  Pou  had 
bid  off  the  property,  and  which  sum  Whitehurst  was  to  refund. 
Whereas,  Pou  testifies  that  he  agreed  that  Whitehurst  should  re- 
deem, by  paying  him  the  purchase  money  by  a  time  certain; 
that  the  $900  paid  by  Giddens  to  him,  was  after  that  time,  and 
was  received  by  him  as  Giddens'  money,  and  not  as  Whitehursfs, 
and  that  afterwards  he  made  another  and  different  agreement 
with  W^hitehurst,  Giddens,  Neal  and  others,  by  virtue  of  which 
he  was  to  be  paid  the  whole  of  his  purchase  money,  and  was 
to  convey  to  Neal,  and  that  the  money  paid  by  Giddens  was  op- 
pliedj  that  is,  retained  by  him,  as  a  payment  of  so  much'  of  the 
purchase  money,  under  and  by  virtue  of  this  second  agreement, 
and  that  the  balance  of  his  purchase  money  being  paid  to  him 
under  the  second  agreement,  he  conveyed  the  tavern  to  Neal,  the 
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claimant.  This  statement  is  full  enough  for  the  purpose  of  the 
remarks  I  have  to  make  on  the  instructions  of  the  Court.  Leav- 
ing these  facts  to  the  Jury,  Judge  herson  found  himself  under 
the  necessity  of  laying  down  a  rule  of  law  which  should  gov- 
ern them,  whether  they  should  believe  according  to  Giddens' 
version  of  the  matter,  or  according  to  Pou's  version.  The  case 
had  two  aspects,  and  he  was  constrained  to  look  at  it  in  both, 
in  applying  the  law.  We  think  he  did  it  fairly,  and  without  er- 
ror; assuming,  as  the  presiding  Judge  did,  that  there  was  a  con- 
tract with  Pou  and  Whitehurst,  which  was,  in  part,  consummated 
by  the  payment  of  the  $900,  and  which  contract  was  not  revok- 
ed before  fuU  consummation,  the  law  suited  to  such  a  case  was 
well  laid  down.  The  Court  said,  "  if  the  Jury  believed  from 
the  evidence,  that  Pou  accepted  the  $900  of  Whitehurst  or  his* 
agent,  in  part  payment  of  the  tavern,  and  with  the  understand- 
ing that  Whitehurst  might  redeem,  by  paying  back|the  purchase 
money  with  interest,  then  Pou,  (notwithstanding  the  agreement 
was  without  consideration,)  was  bound  to  re-convey  to  White- 
hurst, on  the  payment  of  such  balance,  if  tendered  within  a  rea- 
sonable time ;"  that  is  to  say,  the  payment  of  part  (in  redemp- 
tion) of  the  purchase  money,  and  a  subsequent  payment  of  the 
balance  would  entitle  Whitehurst  to  a  deed  ;  and  if  so,  would,  in 
accordance  with  Pitts  and  Bullardy  create  in  Whitehurst,  such  an 
interest  as  would  be  liable  to  levy  and  sale.  The  principle  set- 
tled in  that  case  was  this :  '4f  A  buy  land  from  B,  and  pay  the 
entire  consideration  or  purchase  money,  and  take  an  uncondition- 
al Ixmd  for  titles,  and  there  is  nothing  more  for  him  to  do  to 
consummate  the  contract,  B  is  a  mere  trustee,  and  the  legal  es- 
tate rests  in  A,  and  it  is  subject  to  levy  and  sale  under  an  exe- 
cution and  judgment  against  A,  at  law.^^  3  Kellyy  5.  With  this 
part  of  the  charge,  we  do  not  understand  the  plaintiff  in  error  to 
be  dissatisfied.    It  was  in  his  favor. 

IBs  honor,  the  presiding  Judge,  proceeds  to  say :  "  But  if  Pou 
received  said  $900  of  Giddens,  as  his  money,  and  not  in  part 
payment  for  the  tavern,  then  Pou  would  not  be  bound  thereby, 
by  any  subsequent  offer  of  Whitehurst,  to  pay  the  balance." 
That  is  to  say,  if  there  was  an  agreement  between  Pou  and  White- 
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hurst,  that  the  latter  should  redeem  the  tavern,  and  he  should 
oflfer  to  pay  only  a  part  of  the  purchase  money,  Pou  would  not, 
by  such  offer,  be  bound  to  convey  to  Whitehurst,  and  the  title 
would  not  so  pass  to  Whitehurst,  as  to  render  the  tavern  subject 
to  levy  and  sale.     To  make  it  so  subject,  the   payment  of  the 
purchase  money — the  consummation  of  the  contract — is  a  con- 
dition precedent.     There  can  be  no  doubt  of  the  soundness  of 
this  proposition  of  the  Court.     The  Court  instructed  the  Juiy 
farther,  as  follows :  "  If,  in  either  eventj   (that  is,  whether   the 
$900  was  paid  by  Giddens,  as  the  money  of  Whitehurst,  in  pur- 
suance of  his  agreement  with  Pou,  or  as  Giddens'  own  money,) 
^  PoUj  Whitekurst  and  JSTealj  subsequently  made  an  agreement,    hy 
which  Pou  was  to  convey  said  property  to  Jfealj  and  Jfeal  to  trane^ 
•fer  thefi.fa.  against  Giddens j  Heard  (xnd  others j  to  PoUj  and  WhiU- 
hurst  to  pay  to  Pou  the  $1028,  {the  purchase  money  which  Pou  paidy) 
for  which  Pou  was  to  satisfy  said  ji.  fa.  that  such  would  he  a  valid 
agreemenij  and  would  not  render  said  property  subject  to  the  pknnir 
^sji.fa?^     This  charge  is  strenuously  resisted  by  the  plaintiff 
in  error.     We  cannot  see  that  his  objections  to  it  are  well  found- 
ed.   In  one  of  the  events  named  by  the  Court,  that  is,  in  the 
event  that  the  Jury  should  find  that  the  $900  was  paid  to  Pou 
as  Giddens'  own  money,  it  cannot  be  doubted  but  that  the  law 
was  administered.     If  that  be  true — ^that  is,  if  the  $900  was  paid 
as  Giddens'    money,  (as  Pou  testifies,)  and  not  as  Whitehurst's, 
in  accordance  with  the  first  contract — then  there  was  no  execu- 
tion, even  in  part,  of  that  contract,  until  the  second  was  made. 
It  was  certainly  competent  for  Pou  and  Whitehurst,  having   en- 
tered into  an  agreement,  and  that  agreement  not  being  executed, 
even  in  part,  and,  according  to  Pou's  testimony,  the  time  for  ex- 
ecuting it   having  transpired,   either   themselves,  or  in    con- 
nection with  Neal  and  others,  to  make  a  new  contract  in  relation 
to  the  same  subject  matter,  without  prejudice  to  third   persons. 
I  apprehend  that  the  complaint  of  the   plaintiff  in  error  grew 
out  of  the  other  event,  put  to  the  Jury  by  the  Court.     'Dmi'tvent 
to  be  found  by  the  Jury  was,  that  the  $900  was  paid  as  the  mon* 
ey  of  Whitehurst,  and  in  part  execution   of  his   contract  witfi 
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Pou.  Even  then,  the  Court  says,  it  was  competent  for  Pou  and 
Whitehurat,  with  Neal  and  others,  to  enter  into  a  valid  contract, 
which  would  supersede  the  first  contract.  The  ground  taken 
by  counsel  for  plaintiff  in  error,  I  understand  to  be  this :  K  there 
was  an  agreement  entered  into  between  Pou  and  Whitehurst, 
by  virtue  of  which  the  latter  was  allowed  to  redeem  the  tavern, 
by  paying  to  the  former  the  $1028,  at  which  he  bid  it  off,  and 
the  latter  did,  in  fact,  pay  $900,  in  pursuance  of  that  agreement, 
Whitehurst  thereby  acquired  an  interest  in  the  tavern,  which 
would  make  it  subject  to  levy  and  sale,  noitmthstanding  a  new 
and  wholly  different  contract  was  entered  into  by  them,  before 
the  balance  of  the  $1028  was  paid.  By  all  the  testimony,  the 
whole  of  the  purchase  money  ($1028)  was  not  paid  to  Pou  un- 
til after  the  new  contract  was  made.  Is  this  position  sound  ? 
It  is  not,  according  to  Pitts  and  BuUafd,  By  that  leading  case, 
the  contract  must  be  executed — ^nothing  must  remain  to  be  done 
— before  the  purchaser  can  acquire  such  tide  to  the  property  as 
will  make  it  liable  at  law  to  execution.  He  must  pay  down  the 
entire  consideration.  At  any  time  before  this  is  done,  the  par- 
ties may  come  together  and  annul  or  vary  their  contract.  Be- 
fore this  was  done  in  this  case,  they  did  make  a  new  and  differ^ 
ent  contract — a  contract  by  which  Pou  received  back  his  bid 
for  the  tavern,  ($1028) — Whitehurst  got  a  satisfaction  upon  a 
judgment  against  him  and  others,  held  by  Neal — and  Neal  got 
a  title  to  the  tavern.  Whtn  this  last  contract  was  madcy  Pou  had  not 
parted  with  the  title  to  the  tavern ;  he  could  sell  it  to  whomso- 
ever hh  pleased.  The  old  contract  never  having  been  executed, 
Whitehurst  had  acquired  no  title ;  and  if  he  had  acquired  an 
equitable  interest,  he  relinquished  that.  It  was  his  right,  under 
the  Act  of  1818,  to  pay  Neal,  to  the  exclusion  of  Dowdell. 
And  surely  Neal  had  a  right  to  buy  Pou's  property.  What  right 
has  Dowdell  to  complain  of  all  this  ?  He  was  no  party  to  eith- 
er of  these  contracts.  He  had  no  interest  in  this  tavern,  for  it 
had  been  sold  as  Whitehurst's  property  under  execution,  and 
Pou  bought  it  He  was  the  owner ;  Dowdell  could  acquire  no 
right  to  re-sell  it,  but  by  a  re-purchase  on  the  part  of  WMtehursti 
and  that  he  did  not  mdjf,e.    It  was  wholly  immaterial  ^bft,th!^ 
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the  $1028  was  paid  to  Pou  before  or  after  he  made  a  deed  to 
Neal ;  the  payment  and  deed  was  part  and  parcel  of  the  contract. 
If  the  money  was  paid,  and  the  deed  executed  in  accordance 
with  it,  it  does  not  matter  even  that  the  $900,  which  had  been 
handed  to  Pou,  was  recognized  by  him  as  part  payment  If 
Dowdell  has  been  injured  at  all,  it  is  damnum  absque  irywria. 

[4.]  This  Court  has  already  decided  the  last  question  made 
in  this  record.  The  lien  of  an  older  judgment  dores  not  attach 
upon  the  property  of  the  defendant,  after  it  is  sold  under  a  junior 
judgment  and  execution.  The  older  judgment  creditor  must 
look  to  the  fund.  Of  course,  under  such  sale,  the  purchaser 
gets  a  good  title.  Harrison  and  others  vs.  McHenryy  (9  Ga. 
Rep.  164.) 

Let  the  judgment  be  affirmed. 


No.  21. — Benjamin  S.  Holley,  plaintiff  in  error,  vs.  Zachariah 
Wallace  and  others,  defendants  in  error. 

[1.]  When  a  judgment  is  rendered  against  the  Sheriff  for  the  official  miseon- 
duct  of  his  Deputy,  the  Deputy  himself  being  present  in  Court,  and  noftk- 
ing  a  return  to  the  rule,  he  is  concluded  by  the  judgment,  in  an  action 
against  him  by  his  principal  for  reimbursement.  How  far  is  the  surety  of 
the  Deputy,  who  had  no  judicial  notice  of  the  proceeding,  bound  f     Queref 

[2.]  May  an  officer,  who  is  sued  for  not  levying  property  as  belonging  to  the 
debtor,  prove  a  paramount  title  in  another,  in  his  defence  ?  Quere.  And 
will  such  defence  be  available,  where  the  execution  is  founded  npoQ  a 
judgment  of  foreclosure  of  a  mortgage  on  real  estate!     Quere, 

Debt,  in  Marion  Superior  Court.     Tried  before  Judge  Ivebson, 
March  Term,  1851. 

Benjamin  J.  Holley,  the  Sheriff  of  Marion  County,  appointed 
Zachariah  Wallace  his  Deputy,  taking  bond  v^-ith  security  from 
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him  for  the  proper  discharge  of  his  duties.  A  mortgage ^.^. 
in  favor  of  Doiod  if  Wells  vs.  F,  M,  Collins^  directing  the^  Sher- 
iff to  sell  certain  lands  therein  described,  was  placed  in  the  hands 
of  Wallace  to  be  executed,  who,  having  failed  so  to  do,  a  rule 
was  taken  against  Holley,  the  principal  Sheriff,  to  show  cause 
why  he  should  Qot  pay  over  the  amount  due  on  the^?.  Jh.  The 
return  to  this  rule  was  made  orally  by  Wallace,  or  under  his  di- 
rection, he  being  present  in  Court ;  and  it  being  proven  that  Wal- 
lace admitted  he  had,  by  accident,  mislaid  the  Ji.  Ja,  until  it 
was  too  late  to  levy  and  sell,  the  rule  was  made  absolute  against 
Holley,  and  he  was  forced  to  pay  the  amount  of  the  value  of 
the  mortgaged  property. 

Holley  then  commenced  suit  against  Wallace  and  his  sureties, 
upon  his  bond.  The  defendants  pleaded,  among  other  things, 
1.  That  at  tlie  time  of  the  making  of  the  supposed  mortgage, 
by  Collins,  be  (Collins)  had  no  title,  claim,  or  interest  in  the 
lands  he  professed  to  morgage,  nor  were  they  in  his  possession, 
or  the  possession  of  any  tenant  of  his  ;  but  were  held  adverse- 
ly to  said  Collins  at  the  time  the  morgage  came  to  Wallace's 
hands.  2.  That  the  mortgage  on  which  the^.^a.  was  founded, 
was  not  recorded  within  three  months  from  its  date ;  that  after 
its  execution,  other  creditors  of  Collins  obtained  general  judg- 
ments against  him,  which  were  levied  upon  the  lands  so  mort- 
gaged; that  under  this  levy  tlie  land  was  sold,  the  purchaser  at 
which  sale  was  in  possesion  thereof  at  the  time  the  said  fi.  fa. 
came  into  the  hands  of  Wallace  ;  and  that  no  indemnity  was 
tendered  to  WaUace  by  the  plaintiff  in  mortgage  ^.^a. 

Upon  the  trial,  at  March  Term,  1851,  the  counsel  for  plaintiff 
moved  to  strike  out  these  pleas  of  the  defendant.  The  Court 
overruled  the  motion,  and  this  decision  is  assigned  as  error. 

The  evidence  exhibited  the  facts  as  to  the  default  of  the  Dep- 
uty, as  above  stated.  It  also  appeared,  that  in  recording  the 
mortgage,  the  Clerk  had  failed  to  record  the  name  of  the  mort- 
gagor, and  that  the  land  had  been  sold  under  general  judgments, 
obtained  against  CoUins,  since  the  date  of  the  mortgage,  vrith 
notice  by  die  officer  selling,  that  it  was  sold  subject  to  the  mort- 
Several  exceptions  were  filed  to  the  charge  of  the  Coutt 
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jw,  but  as  these  were  not  reviewed  and  decided  bj  this  Court, 
s  unnecessary  to  state  them  at  large. 

WoRRiLL  &  B.  Hill,  for  plaintiflf  in  error. 
H.  L.  B£NNiXG,  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1 .]  As  Wallace  was  a  patty  to  the  rule  against  HoUey,  in  which 
the  latter  was  made  chargeable  with  the  debt  of  Dowdell  &  Wells, 
on  account  of  the  default  of  his  deputy,  Wallace,  in  not  levying 
their  mortgage^. ya.  it  is  clear  that  he  is  concluded  by  the 
judgment  against  his  principal.  It  is,  in  fact,  though  not  in 
form,  a  judgment  against  W^allace  himself.  How  far  David  Elli- 
ott, one  of  the  securities  of  Wallace,  and  a  party  to  the  present 
suit,  and  who  had  no  judicial  notice  of  the  proceeding,  may  be 
bound  by  it,  is  another  question. 

[2.]  There  is  respectable  authority  to  the  effect,  that  in  an 
action  against  the  Sheriff  for  not  levying  upon  property  as  be- 
longing to  the  debtor,  he  may  prove  a  paramoant  title  in  anoth- 
er. Fuller  vs.  Holden,  (4  Mass.  R.  498.)  Denny  vs.  WUlard 
(11  Pick.  Rep.  519.) 

But  when   such   defence  has  been  admitted,  the    direc- 
tions to  the  officer  in  the  writ  vrere  general ;  "whereas,  by  die 
mortgage  execution,  he  is  commanded  to   sell  the  particular 
property  therein  described.    And  this  authority,  we  apprehend 
would  be  sufficient  to  secure  him  from  an  action  at  the  instanr 
of  the  owner.     At  Common  Law,  where  indemnity  was  tendf 
ed,  the  officer  ^^as  bound  to  levy. 

While  I  would  stretch  the  powers  of  the  Courts  to  the  utm* 
to  shield  vigilant  officers,  I  am  unwilling,  for  myself,  to  relax  tl 
salutary  rules,  founded  in  wisdom  and  vindicated  by  experie 
which  have  been  established  for  the  protection  of  the   con 
nity  against  agents  who  are  artfully  delinquent. 

What  are  the  facts  here  ?    Mr.  Wallace  admitted  that  h 
glected  to  levy  the  mortgage  execution  in  time  to  make  thr 
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^y>  in  consequence  of  having  mislaid  it.     For  this  breach  of  du- 

V   on  his  part,  he  stands  by  and  sees  his  principal,  Mr.    Holley, 

^ade  responsible  for  tlie  debt.     And  now,  when  he  is  sued  for 

^^iinbursement,  he  seeks  to  defend  himself,  upon  the  ground  that 

y*ie  title  to  the  land  was  not  in  Collins,  the  mortgagor,  and  that 

^^  it  was,  that  the  mortgagees  had  lost  their  lien  by  failing  to  have 

^t  recorded  within  time. 

If  this  showing  was  available,  why  was  it  not  made  in  time  to 
^Te  his  principal  harmless  ? 

It  is  against  both  principle  and  policy,  in  my  humble  judg- 
ment, to  allow  an  officer  to  take  the  law  into  his  own  hands,  bv 
peremptorily  refusing,  or,  what  is  the  same,  wholly  neglecting  to 
execute  the  precepts  of  the  Court  to  which  he  is  bound,  and 
which  the  creditor  has  a  perfect  right  to  insist  upon.  To  suffer  an 
officer  to  excuse  himself,  or  even  alienate  the  damages  ronse- 
quent  upon  a  wilful  neglect  of  duty,  by  showing  that  property 
which  he  is  specifically  commanded  to  sell,  is  not  subject  to  the 
debt,  would  be  opening  a  wide  door  to  collusive  practices  be- 
tween officers  and  debtors,  and  their  friends ;  and  an  execution 
instead  of  being^ww  etfructvs  l^gis,  would  be  but  a  troublesome 
and  expensive  formality. 

With  these  general  views,  the  judgment  below  must  be  set 
aside,  and  a  new  trial  awarded,  without  intending  to  define  the 
exact  status  of  the  security,  who  is  sued  in  thiis  action.  To  do 
this,  would  be  to  anticipate  the  decision  of  the  Superior  Court 
apon  the  point,  should  it  ever  arise ;  and  this  Court  has  not 
ordinal  jurisdiction. 
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No.  22. — Richard  A.  Lane,  plaintiff  in   error,   vs.    Thomas 

Morris,  defendant  in  error.* 

[1.]  Where  the  plaintiflf's  cause  of  action  is  founded  on  a  Statute  of  this 
State,  the  Statute  will  be  considered  in  the  nature  of  a  specialty,  in  regard 
to  the  Statute  of  Limitations,  and  not  barred  until  twenty  years. 

[2.]  In  an  action  brought  by  a  billholder  against  a  stockholder,  under  the 
11th  section  of  the  charter  incorporating  the  Planters'  and  Mechanics 
Bank  of  Columbus,  for  the  ultimate  redemption  of  the  bills  issued  by  the 
bank :  Heldy  that  the  stockholder  was  only  liable  to  pay  interest  on  the 
bills  from  the  time  of  demand  of  payment  thereof,  made  by  the  billholder 
of  the  stockholder,  and  not  from  the  time  of  demand  of  payment  made  on 
the  bank. 

[3.]  In  an  action  by  a  billholder  against  a  stockholder,  founded  upon  the 
11th  section  of  said  charter,  which  declares  that  the  persons  and  property 
of  the  stockholders  shall  be  pledged  and  held  bound  in  proportion  to  the 
amount  of  shares  and  the  value  thereof,  which  each  individual  may  hold 
in  said  bank,  for  the  ultimate  redemption  of  the  bills  or  notes :  Held,  that 
the  value  of  the  stock  was  to  be  estimated  according  to  the  valuation 
placed  upon  it  by  the  second  section  of  the  charter,  to-wit:  one  hundred 
dollars  per  share. 

Debt,  in  Muscogee  Superior  Court.  Tried  before  Judge  Iver- 
soN,  May  Term,  1851. 

This  was  an  action  of  debt,  brought  by  Richard  A.  Lane  against 
Thomas  Morris,  as  a  stockholder  of  the  Planters'  and  Mechanics* 
Bank  of  Columbus,  for  the  recovery  of  his  pro  rata  liability  un- 
der the  charter,  for  the  redemption  of  certain  bills  of  the  said . 
bank,  held  by  Lane.  To  this  action,  Morris,  among  other  things, 
pleaded,  that  the  right  of  action  was  barred  by  the  Statute  of 
Limitations,  not  ha\'ing  been  prosecuted  within  four  years  after 
the  same  accrued  to  the  said  Lane.  Counsel  for  Lane  demurred 
to  the  plea,  and  moved  to  strike  it  out.  The  Court  below  over- 
ruled the  motion,  and  this  is  the  first  ground  of  error  assigned. 

It  appeared,  in  evidence,  that  the  amount  of  stock  subscribed 
in  the  Planters'  and  Mechanics'  Bank,  was  one  million  ofdoUwrs^ 
in  shares  of  $100  each ;  that  only  $26  per  share  was  paid  in ; 


•Note. — For  former  report  of  this  case,  see  8  Genrgio  Rftports,  468. 
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^^t  in  April,  1847,  suit  was  brought  by  Lane  upon  these  bills, 
gainst  Robert  B.  Alexander,  the  assignee  of  the  Planters'  and 
Mechanics'  Bank,  in  which  it  was  averred  that  a  demand  was 
^^Ae  upon  said  bank  for  payment  of  the  same,  on  25th  April, 
1842.    On  1st  February,  1848,  Robert  B.  Alexander,  the  as- 
signee, confessed  judgment  "  to  the   plaintiff,  for   the   sum  of 
$1,925,  with  interest  and  costs,  to  be  levied  of  the  goods  and 
chattels,  rights  and  credits,  lands  and  tenements   of  the  said 
Planters'  and  Mechanics'  Bank  of  Columbus."     On   this  judg- 
ment execution  issued,  upon  which  the  Sheriff  made  return  of 
nulla  boncy  on  17th  March,  1848. 

Plaintiff's  counsel  requested  the  Court  to  charge,  "  that  if 
they  should  find  for  the  plaintiff,  he  was  entitled  to  interest  on 
the  amount  of  his  bills,  from  the  time  of  the  demand  on  the  bank, 
to  the  return  of  nidla  bona  on  the^.^.  and  from  that  time  in- 
terest on  the  proportion  for  which  the  defendant  was  liable."" 
The  Court  declined  so  to  charge,  but  instructed  the  Jury  as  fol- 
lows :  "  That  the  plaintiff  was  entitled  to  recover  interest  on  the 
proportion  of  the  bills  held  by  plaintiff,  from  the  time  of  the  re- 
turn of  nuUa  bona  upon  the^.^a." 

This  charge  and  refusal  to  charge,  are  assigned  as  grounds 
of  error. 

The  counsel  for  plaintiff  requested  the  Court  further  to  charge 
tbe  Jury,  "  in  estimating  the  vdue  of  defendant's  stock,  (in  order 
to  arrive  at  the  amount  of  his  liability  under  the  charter,)  they 
should  be  governed  by  the  estimate  or  value  fixed  by  the  char- 
ter, viz :  $100  per  share,  and  not  by  the  market  value,  or  the  amount 
paid  in."  The  Court  declined  so  to  charge,  but  instructed  the 
Jury  as  foUows :  "  That,  in  order  to  ascertain  the  pro  rata  pro- 
portion due  by  the  defendant,  that  the  vcUue  of  the  stock  was 
to  be  estimated  by  the  amount  proven  to  have  been  paid  in." 

This  charge  and  refusal  to  charge  are  also  assigned  as  grounds 
of  error. 


W.  Dougherty,  for  plaintiff  in  error. 
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B.  Hill  and  Colquitt,  for  defendant. 

By  the  Court. — Warnkr,  J.  delivering  the  opinion. 

The  plaintiff's  action  of  debt  is  founded  on  the  1 1th  section 
of  the  Act  of  the  Legislature,  incorporating  the  Planters'  and 
Mechanics'  Bank  of  Columbus,  which  declares,  that  "  the  per- 
sons and  property  of  the  stockholders  shall  be  pledged  and 
held  bound,  in  proportion  to  the  amount  of  shares  and  the  val- 
ue thereof,  tliat  each  individual  or  company  may  hold  in  said 
bank,  for  the  ultimate  redemption  of  the  bills  or  notes  issued  by 
said  bank,  in  the  same  manner  as  in  common  actions  of  debt, 
and  no  stockholder  shall  be  relieved  from  such  liability'  by  sale 
of  his  stock,  until  he  shall  have  caused  to  have  been  given  sixty 
days'  notice  in  some  public  gazette  of  tliis  State."     Prince^  127. 

To  the  plaintiff's  action,  the  defendant  pleaded  the  Statute  of 
Limitations  of  four  years,  which  the  Court  below  sustained,  and 
the  pkiliitilf  excepted,  and  now  assigns  the  same  for  error  in  this 
Court. 

[1.]  The  question  is,  was  the  plaintiff's  right  of  action  barred 
by  tlie  Statute  of  Limitations  ?     In  order  to  determine  this  ques 
tion,  we  must  first  ascertain  the  exact  position  which  the  plaint 
iff 's  demand  occupies,  with  regard  to  that  Statute.     Is  the  plain 
iff's  demand  founded  upon  an  open  account,  for  the  recovery 
unliquidated  damages,  or  is  it  founded  upon  a  statutory  liabili' 
which  is  to  be  regarded  in  the  nature  of  a  specialty  ?    Is  the  liabi) 
of  the  defendant  created  by  contract^  either  express  or  implied, 
is  it  a  Hability  created  by  the  express  enactment  of  the  law? 
tlie  liabihty  of  the  defendant  to  pay  the  bills  of  the   bank 
founded  upon  any  ^Hending  or  contract ^^"^  then  the  Statute  ap 
and  protects  him  ;  but  if  his  liabihty  for  the  ultimate  redemj 
of  the  bills  is  not  founded  "  upon  any  lending  or  contract,*' 
is  created  by  the  express  enactment  of  the  law  tlien  the  Stat 
Limitations  of  four  years,  as  ruled^)y  tlie  Court  below,  do* 
apply  and  afford  him  protection,  for  the  reason  that  the  ' 
iff's   action   being  grounded  on   an   Act    of   the    Legis 
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^^ich  is  the  highest  record,  is  not  within  the  Statute,  unless  there 
'^  sometliingin  our  own  legislative  enactments  which  take  it  out 
^*  the  rule,  as  above  stated.  To  sustain  the  position  that  an 
'^c:tion  of  debt,  founded  upon  a  statutory  liability^  has  never  been 
Considered  as  being  within  the  Statute  of  Limitations  of  2lst 
James  J,  chup.  16M,  of  England,  or  of  tlie  like  Statutes  in  this 
Country',  but  that  such  statutory  liability  has  always  been  regard- 
ed in  the  nature  of  a  specialty,  the  following  authorities  may  be, 
in  our  judgment,  most  confidently  relied  on  :  6/A  Bacon^s  Abridg- 
ment,  new  edition,  377,  letter  D,  Limitation  Personal  Actions.  An- 
gel on  Lhnitations,  82,  83.  Ballantine  on  Limitation  of  Actions, 
88.  Comyn^s  Z>vf.  413,  Temps,  G,  15.  lalory  vs.  Jackson, 
[Croke  Car,  513.)  Jones  vs.  Pope,  (1  Saunders^  Rep,  37.)  Pease 
vs,  Howard,  (14  John,  Rep,  480.)  Bullard  vs.  Bell,  (1  Mason^s 
Rep.  243.)  Gi-ijin  vs,  Heaton,  (2  Baihfs  R,  58.)  In  Ward  vs. 
Ruder,  {2  Harr,  4*  McH,  Rep,  154,)  the  Court  said:  "An 
action  grounded  upon  a  Statute,  cannot  be  barred,  such  as  debt 
for  an  escape,  &c." 

There  can  be  no  doubt  that  the  liability  of  the  defendant,  as  a 
stockholder,  for  the  ultimate  redemption  of  the  bills  of  the  bank, 
is  created  by  the  11th  section  of  the  Statute,  incorporating  the 
Planters'  and  Mechanics'  Bank  of  Columbus ;  without  that  sec- 
tion in  the  Act,  he  would  not  be  liable  to  the  plaintiff,  as  a  hold- 
er of  the  bills  of  the  bank.  Having  ascertained,  then,  that  the 
plaintiff's  cause  of  action  against  the  defendant,  is  grounded  on 
a  statutory  liability,  and  that  such  statutory  liability  has  always 
been  consioered  in  the  nature  of  a  specialty,  and  not  within  the 
Statute  of  Limitations  of  2\st  James  in  England,  nor  within  the 
Statutes  of  Limitations  of  this  country,  containing  the  same  or 
similar  provisions,  we  will  now  proceed  to  examine  the  legisla- 
tion of  this  State  in  regard  to  that  subject,  and  see  wherein  our 
own  Statute  of  Limitations  differs  from  that  of  the  English  Stat- 
ute of  James,  in  reference  to  this  question. 

The  first  Statute  of  Limitations  which  we  find  upon  our  Stat- 
ute book,  was  passed  in  1767.  Prince,  573.  On  the  7th  Dec. 
1805,  the  Act  of  1767  was  repealed,  and  an  Act  prescribing  a 
different  nile  for  the  limitation  of  actions  in  this  State  was  adopt- 
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ed.  Clayton's  Dig.  269.  By  the  Act  of  26th  June,  1806,  tlie 
Act  of  1767  was  declared  to  be  in  full  force,  as  to  all  actions 
and  causes  of  action,  which  originated  under  it.  Clayton^s  Dig. 
303.  And  by  the  Act  of  8th  December,  1806,  the  first  Act  of 
1767,  was  fully  revived  and  declared  to  be  in  full  operation,  as 
the  Statute  of  Limitations  of  this  State,  except  as  provided  in  the 
second  section  of  the  Act  of  the  8th  December,  1806,  which  sec- 
tion relates  to  the  removal  of  certain  disabilities  mentioned  there- 
in, and  to  the  limitation  of  actions  on  notes  and  instruments  of 
vrriiing  not  under  seal.  By  the  3d  section  of  the  Act  of  8th  Dec. 
1806,  it  is  declared,  "  that  all  Acts  or  parts  of  Acts,  which  mil- 
itate against  the  intent  and  meaning  of  this  Act  be,  and  the 
same  are  hereby  repealed.'^  Clayton's  Dig.  344.  The  Statute 
of  Limitations,  then,  of  1767,  is  declared  to  be  of  force;  and 
all  Acts  or  parts  of  Acts  which  militate  against  that  Act,  or  are 
repugnant  to  its  provisions,  are  expressly  repealed  by  the  Act  of 
8th  Dec.  1806.  The  position  ot  the  defendant  in  error  is,  that 
the  statutory  liability  of  the  defendant  being  in  the  nature  of  a 
specialty,  the  2d  section  of  the  Act  of  1805  applies  to  it,  and 
bars  the  plaintiff's  action  ;  and  that  this  portion  of  the  Act  of 
1805,  relating  to  specialties,  is  not  repealed  by  the  Act  of  8th 
December,  1806,  reviving  the  Act  of  1767.  The  second  sec- 
tion of  the  Act  of  1805  declares,  "that  all  actions  of  debt, 
whether  upon  specialty  or  simple  contract,  (other  than  upon  judg- 
ments,) shall  be  commenced  and  sued  within  four  years  next 
after  the  cause  of  action  hath  occurred,  and  not  after."  Clayton^s 
Dig.  270.  Wliat  class  of  specialties  did  the  Legislature  con- 
template should  be  barred  in  four  years?  Did  the  Legislature 
of  1805  contemplate  that  actions  of  debt  on  a  statutory  liabUUy, 
which  is  in  the  nature  of  a  specialty,  should  be  barred  in  four 
years,  or  did  the  Legislature  contemplate  such  actions  of  debt 
as  were  founded  on  special  contracts  under  seal  ?  That  the  Leg- 
islature contemplated  the  latter  class  of  specialties,  we  think  is 
quite  clear,  from  the  words  employed.  The  Act  of  1805  de- 
clares, "  that  all  actions  of  debt,  whether  upon  specialty  or  5tm- 
ple  contrad,  shall  be  barred  in  four  years."     That  is  to  say,  all 
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Motions  of  debt,  whether  upon  specialty  contracts  or   simple  con- 
''Vif^^,  shall  be  barred  in  four   years.     The   word   "specialty," 
^^^as  used  in  its  legal  sense,  by  the  Legislature.     What  is  a  debt 
ci  ue  by  specialty  9     Debts  due  by  specialty,  or  special  contract, 
<ire  such,  whereby  a  sum  of  money  becomes  or  is  acknowledged 
to  be  due  by  deed,  or  instrument  under  seal.     2  Bl.    Com,    382. 
•Somnere  defines  a  "  specialty  contract,"  to  be  a  writing,   sealed 
«ind  delivered,  containing  some  agreement.     If  the  instrument 
t>e  really  sealed^  it  is  a  "  specialty ^^'^  and  if  it  be  not  sealed^  it  is 
*^*  not  a  specinUy^^'*  although  the  parties  in  tlic  body  of  the    writ- 
ing, make  mention  of  a  seal.     2  Bauviere^s  Law  Dictionary y  521. 
It  was  evidently  actions  of  debt  upon   contracts  under  sealy  as 
well  as  simple  contracts,  that  the  Legislature  intended  to  bar  in 
four  years,  when  the  term  "  specialty"  was  used  in  the  Act  of 
1805,  and  not  actions  of  debt  founded  on  Statutes,  which  are  not 
technically  "specialties,"  but  are  considered  in  the  nature  of  spe- 
dallies  only.     In   leg;d  contemplation,  a  "  specialty"  is  an  in- 
strument •ww(/e?*5ea/,  and  an  instt^inent  under  seal,  is  a  ^^  specialty ,^^ 
and  when   used  by  the  Legislature  in  relation  to  the  subject 
matter  of  the  limitation  of  actions  upon  contracts,  the  term  must 
receive  its  appropriate  legal  meaning.     The  word  "  bond,"  ex  vi 
termini,  imports  a  sealed  instrument.    1  Bouviere's  Law  Dictionary 
218.     By  the  25th  section  of  the  Judiciar>'  Act  of  1799,  the 
words  "  bonds  and  other  speciaHics,^^  contemplate  contracts  under 
seal.     The  w*ord  ^^  specialtrf  in  the  Act  of  1805,  also  contem- 
plates the   same  class  of  contracts,  as   were    embraced  in  the 
words  ^^  bonds  and  other  specialties,^^  in  the  Act  of  1799.    Prince, 
246. 

But  if  we  should  be  in  error  in  regard  to  this  point,  and  the 
Act  of  1805  intended  to  embrace  actions  of  debt  founded  upon 
SUAvtes  under  the  terra  "  specialty,"  ant^  not  actions  of  debt 
Ibanded  upon  contracts  under  seal,  then  we  hold,  that  the  Act  of 
1805  was  repealed  by  the  Act  of  the  8th  December,  1806,  re- 
nring  the  Act  of  1767.  By  tlie  5tli  section  of  tlie  Act  of  1767, 
itlp  declared,  "  That  all  actions  of  debt,  grounded  upon  any 
^jjjpilliffg  or  contract,  uAthout  specialty,  shall  be  commenced  and 
liicl  williin  four  years  next  a{\er  the  cause  of  such  actions  or 
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suits,  and  not  after."  Prince,  bib.  The  Act  of  1805  limits 
all  actions  of  debt,  whether  upon  specialty  or  simple  contract,  to 
four  years.  The  Act  of  1767,  which  was  re\*ived  in  1806,  de- 
clares, that  all  actions  of  debt,  grounded  upon  any  lending  or 
contract,  vnthout  specialty,  shall  be  barred  in  four  years.  The 
Act  of  1805  embraces  specialties ;  the  Act  of  1767  excepts  special- 
ties, from  its  operation.  When  the  Legislature,  in  December, 
1806,  re-enacted  the  Act  of  1767,  which  excepted  specialties  from 
its  operation,  and  repealed  all  Acts  or  parts  of  Acts  which  mili- 
tated against  the  provisions  of  the  latter  Act,  so  much  of  the 
Act  of  1805,  as  included  specialties  within  its  operation,  was  ne- 
cessarily repealed  ;  for  the  latter  Act,  which  included  specialties, 
militated  against  the  Act  of  1767,  which  excluded  them. 

If  it  was  the  intent  and  meaning  of  the  Act  of  1805,  to  in- 
elude  actions  of  debt  founded  upon  Statutes,  because  Statutes 
were  specialties,  then  it  was  most  clearly  the  intent  and  mean- 
ing of  the  Act  of  December,  1803,  in  reviving  the  Act  of  1767, 
to  exclude  all  actions  of  debt  founded  upon  Statutes,  under  the 
name  of  "  specialties,"  for  specialties  are  expressly  exempted  from 
the  operation  of  that  Act.  The  Act  of  1805,  including  actions 
of  debt  upon  specialties,  and  the  Act  of  the  8th  December, 
1806,  reviving  the  Act  of  1767,  expressly  excluding  actions  of 
debt  on  specialties,  the  last  Act  must  prevail,  which  we  hold  re- 
peats the  Act  of  1805,  even  if  actions  of  debt,  founded  upon 
Statutes,  were  intended  to  have  been  included  in  the  latter  Act. 
In  the  case  of  Branch  Bank  of  Alabama  vs.  Kirkpatrick,  (5  Cra. 
Rep.  38,)  we  held,  that  the  Act  of  1805,  was  not  repealed  by 
the  Act  of  8th  December,  1806,  re\iving  the  Act  of  1767,  so 
far  as  it  regarded  suits  on  foreign  judgments,  for  the  reason  there 
was  no  repugnancy  between  the  two  Acts  on  that  subject,  judg- 
ments not  being  mentioned  in  the  Act  of  1767;  therefore  the 
Act  of  1767,  as  revived,  did  not  militate  against  the  Act  of 
1805,  in  respect  to  Joreign  judgments ;' hut  in  regard  to  actions 
of  debt  on  specialties,  we  have  shown,  that  there  is  a  repugnancy 
between  the  two  Acts,  the  one  including  specialties,  the  o&er 
excluding  them  ;  thereby  showing  a  different  inte7it  and  meaning 
on  the  part  of  the  Legislature,  on  the  8th  December,  1806,  than 
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^Ht  manifested  in  1805,  in  regard  to  actions  of  debt  en  spedr 

The  next  Act  which  we  shall  notice,  is  that  of  13th  Decern- 
*^^r,  1809,  which  limits  all  actions  founded  on  bonds  or  instru" 
^'^^^enis  under  sealy  to  twenty  years  ;  all  actions  founded  upon  notes 
^Qd  other  acknowledgments  under  the  hand  of  the  party^  to  si^ 
years,  and  all  actions  founded  on  open  accounts^  to  four  years. 
Prince,  bll. 

Although  bonds  and  instruments  under  seal  are,  in  legal  con- 
templation, specialiiesy  yet  it  may  be  said,  that  the  Act  of  1809 
is  only  applicable   to   a  particular  class   of  specialties,  .to  wit : 
bonds  and  instruments  under  seal,  and  does  not  include  actions 
of  debt  on  Statutes  or  domestic  judgments,  which  are  not,  tech- 
fdcaUy,  specialties,  but  only  in  the  nature  of  specialties.     Taking 
this  view  of  the  Act  of  1809,  what  is  the  result  of  our  own  legis- 
lative enactments  in  regard  to  the  limitation  of  actions  of  debt, 
founded  upon  a  statutory  liability  ?     If  the  Act  of  1805  was  in- 
tended to  embrace  actions  of  debt  founded  on  a  statutory  lia- 
bility, because  StJ»tutes  were  in  the  nature  of  "  specialties,"  then 
the  Act  of  1805  being  repealed  by  the  Act  of  the  8th  Decem- 
ber, 1806,  which  revived  the  Act  of  1767,  by  which  latter  Act 
of  1767,  all  actions  of  debt  on  "  specialties"  were  excepted  from 
its  operation  ;  and  if  actions  of  debt,  founded  upon  Statutes,  are 
not  embraced  in  the  Act  of  1809,  the  result  is,  that  there  is  no 
l^tute  of  Limitations  of  force  in  this  State,  which  limits  the  ac- 
tion of  debt  founded  on  Statutes,  any  more  than  there  is  in  re- 
gard to   actions  of  debt   on  domestic  judgments.     Actions  of 
debt  founded  upon  Statutes  and  domestic  judgments,  being  in 
the  nature  of  specialties,  are  excepted  from  the  operation  of  the 
Act  of  1767,  and  occupy  the  same  position  in  regard  to  the 
Statute  of  Limitations,  as  at  the  Common  Caw,  which  presumed 
a  sp^ialty  to  have  been  paid  after  the  expiration  of  twenty 
years. 

The  fifth  section  of  the  Act  of  1767,  does  not  bar  every  action 
4^  debt  in  four  years,  but  only  such  actions  of  debt  as  sure 
^fpnoimM  ifwn  my  lending  or  contract  withofui  spedaUy.'^'^  Tak- 
.]lib>.Con$ideratipn,  then^  that  the  Legislature,  by  ^e  .i^ct  of 
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1809,  hlive  extended  the  limitation  of  (dl  adions  on  bonds  and 
instruments  under  sealy  to  twenty  years,  thus  clearly  expressing 
their  intention  as  to  that  particular  class  of  specialties,  and  also 
prescribing  the  term  of  six  years  as  a  bar  to  actions  on  notes 
and  other  instruments  under  the  hand  of  the  party,  can  it  be 
presumed,  for  one  moment,  that  the  Legislature  intended,  by  the 
several  enactments  to  which  we  have  referred,  to  place  actions 
of  debt,  founded  on  Staiuies  and  on  domestic  judgmentSy  on  the 
same  footing  with  open  accounts^  in  regard  to  the  Statute  of  Limi- 
tations ?  We  shall  not  attribute  any  such  intention  to  the  Le- 
gislature, in  the  face  of  the  Act  of  1767,  for  that  would  be  to 
say,  that  the  Legislature  intended  to  place  debts  of  (he  kigked 
digmty,  supported  by  the  highest  evidenceknown  to  the  law,  upon 
the  same  footing  as  the  lotvest  grade  of  debts,  and  to  be  barred 
within  the  shortest  period  of  time  prescribed  by  that  Statute. 
There  is  nothing  then,  in  our  own  legislative  enactments  upon 
this  question,  which  takes  this  case  out  of  the  rule,  (so  conclu- 
sively established  by  the  authorities  before  cited,)  that  actions 
of  debt  founded  upon  Statutes,  which  are  regarded  in  the  na-. 
ture  of  specialties^  are  not  witliin  the  provisions  of  the  English 
Statute  of  21st  James j  nor  the  provisions  of  the  like  Statutes  of 
Limitation  in  this  country.  This  rule  which  was  applied  to  the 
construction  of  the  Statute  of  2 1st  JameSj  by  the  Courts  in  Eng- 
land, prior  to  tlie  Revolution,  is  particularly  applicable  to  the 
construction  of  our  Act  of  1767,  which  is,  except  as  to  time, 
nearly  an  exact  transcript  from  the  English  Statute  of  21  James. 
What  rule  of  limitation  shall  be  applied  to  actions  of  debt 
founded  upon  StatiUes  and  domestic  judgments^  The  answer  is, 
the  rule  of  the  Common  Law,  which  presumes  payment  or  satis- 
faction, after  the  l^se  of  twenty  years.  JingeU  oil  Lim.  96. 
1  Greenlf.  Ev,  46,  §39.  The  time  prescribed  by  the  rule  of  the 
Common  Law  for  presuming  payment  or  satisfaction  of  special- 
ties and  judgments,  is  analogous  to  the  time  prescribed  for  the 
limitation  of  actions  on  bonds  and  instruments  under  seal,  by 
the  Act  of  1809.  The  intention  of  the  Legislature  to  limit  ac- 
tions on  specialities,  is  declared,  in  that  Act,  to  be  twenty  years, 
and  by  analogy  we  bold^  that  actions  of  debt  founded  on^Stat- 
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Qtes  or  domestic  judgments,  being  in  the  nature  of  spbciaUies, 
must  also  be  barred  in  twenty  years,  and  not  within  a  shorter 
period  of  time. 

[2.]  The  next  question  made  in  the  record  is,  as  to  the  lia- 
bility of  the  defendant  as  a  stockholder,  to  pay  interest  on  the 
bills  of  the  bank  held  by  the  plaintiff. 

The  Court  below  held,  that  the  defendant  was  only  liable  to 
pay  interest  on  the  bills  from  the  time  of  the  return  of  nulla  bo- 
na by  the  Sheriff  on  the  Ji.  fa,  issued  on  the  judgment  obtained 
against  the  corporation ;  to  which  ruling  of  the  Court  the  plain- 
tiff excepted,  and  now  insists  before  this  Court,  as  he  did  in  the 
Court  below,  that  the  defendant  is  bound  to  pay  interest  on  the 
bills  from  the  time  of  the  demand  of  payment  thereof  made  on 
the  bank,  and  not  from  the  time  of  the  return  of  mdla  bona  on 
the  ^.  Ja.  by  the  Sheriff.    In  our  judgment,  the  plaintiff,  as  a 
biliholder,  is  not  entided  to  recover  interest  on  his  bills  against 
the  defendant,  as  a  stockholder,  from  the  time  of  the  demand  of 
payment  made  on  the  bank,  nor  from  the  time  of  the  return  of 
mtUa  bona  made  on  the^.  Ja,  issued  on  the  judgment  obtained 
against  tiie  bank  or  its  assignee,  but  only  from  the  time  of  a  de- 
mand made  by  the  biliholder  upon  the  stockholder,  for  the  pay- 
ment of  the  bills.     By  the  11th  section  of  the  charter,  the  de- 
fendant, as  a  stockholder,  is  only  bound  for  the  uUimaie  redemp- 
tion of  the  bills,  that  is  to  say,  after  the  assets  of  the  bank  and 
the  capital  stock  thereof  have  been  exhausted.     The  remedy  of 
the  biliholder  against  the  stockholder  is  not  through  the  corpora- 
tion.    Whenever  the  state  of  facts  exists,  which  will  authorize 
die  biliholder  to  call  upon  the  stockholder  for  the  ultimate  re- 
demption of  the  bills,  his  remedy,  under  the  11th  section  of  the 
charter,  is  direcUy  against  the  stockholder,  and  the  stockholder  is 
not  to  be  considered  in  default,  in  not  making  payment,  until  a 
demand  is  made  upon  him,  for  the  reason,  he  does  not  know 
who  is  the  holder  of  the  bills  of  the  corporation.     But  it  was 
insisted,  on  the  argument  for  the  plaintiff  in  error,  that  it  was 
the  duty  of  the  stockholder  to  come  forward  and  pay  up  the 
amount  for  which  he  is  bound  to  pay  under  the  charter,  if  he 
imms  to  avoid  the  payment  of  interest.    To  whom  shall  he 


172  SUPREME  COURT  OF  GEORGIA. 


Lane  vs.  Morris. 


make  pa)mient  ?  Shall  he  make  payment  to  the  insolvent  cor- 
poration, or  its  assignee  ?  Probably  he  has  already  paid  as 
much  money  there,  in  the  way  of  stock,  as  he  chooses  to  en- 
trust in  such  hands.  In  every  view  which  we  have  been  able  to 
take  of  this  question,  we  are  of  the  opinion,  that  the  stockholder 
is  only  Hable  to  pay  interest  from  the  time  of  the  demand  made 
upon  him  by  the  billholder — ^there  being  no  demand  proved  in 
this  case  prior  to  the  commencement  of  the  plaintiff's  suit,  he  \& 
not  entitled  to  recover  interest  only  from  that  time. 

[3.]  The  third  assignment  of  error  is  to  the  charge  of  the 
Court,  as  to  the  value  of  the  stock  held  by  defendant.  The 
Court  charged  the  Jury,  that  in  order  to  ascertain  the  pro  raia 
proportion  due  by  tiie  defendant,  that  the  value  of  the  stock 
was  to  be  estimated  by  the  amount  proved  to  have  been  paid  in  on 
the  same^  and  not  by  the  nominal  value  of  one  hundred  dollars 
per  share,  as  fixed  by  the  charter,  to  which  charge  the  plaintiff 
excepted.  This  is  an  action  by  the  billholder  against  tfce  drfend- 
ant  as  a  stockholder,  to  make  him  liable  for  the  i/Wmafe  redemp- 
tion of  the  bills  issued  by  the  Planters'  &  Mechanics'  Bank  of 
Columbus,  in  proportion  to  the  amount  of  shares  which  he  held 
in  that  bank,  and  the  question  is,  as  to  what  is  to  be  the  wli- 
mated  valtie  of  the  shares  ot  stock  so  held  by  him  ?  This  ques- 
tion must  be  decided  by  reference  to  the  Act  of  the  Legislature 
granting  the  charter.  By  the  Common  Law,  the  defendant,  as 
an  individual  stockholder,  would  not  have  been  liable  for  the  re- 
demption of  the  bills  issued  by  the  bank,  and  he  is  now  only 
liable  to  the  extent  which  the  Statute  incorporating  the  bank  dis 
clares  he  shall  be  so  liable.  The  second  section  of  the  chaiter 
enacts,  that  "  the  stock  of  the  company  shall  consist  of  one  mfl- 
lion  of  dollars^  in  shares  of  one  hundred  dollars  each?^  By  the 
sixth  section  of  the  charter,  the  corporation  is  authorized  to  is- 
sue bills  or  notes  to  three  times  the  amount  of  their  capital  stock 
actually  paid  in,  over  and  above  the  amount  of  specie  actually 
deposited  in  the  vaults  for  safe  keeping.  By  the  11th  section  of 
the  charter,  it  is  declared,  "  The  persons  and  property  of  the 
stockholders,  shall  be  pledged  and  held  bound,  in  proportxm  to 
the  mrnxMrii  of  shares  and  the  vohie  thereof,  that  each  indiTidQal 
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or  company  may  hold  in  said  bank,  for  the  ultimate  redemption 
of  the  bills  or  notes  issued  by  said  bank,  in  the  same  manner  as 
in  common  actions  of  debt."  There  are  certain  well  established 
mles  to  be  observed  in  the  construction  of  Statutes.  One  rule 
is,  that  one  part  of  a  Statute  must  be  construed  by  another  part 
of  the  same  Statute,  that  the  whole  may,  if  possible,  stand.  An* 
other  rule  is,  that  words  used  in  a  Statute,  are  always  to  be  un- 
derstood as  having  a  regard  to  the  subject  matter  thereof,  for 
that  is  always  supposed  to  be  in  the  eye  of  the  legislator,  and  all 
his  expressions  directed  to  that  end.  Words  and  phrases,  the 
meaning  of  which  has  been  ascertained  in  a  Statute,  are,  when 
used  in  a  subsequent  Statute,  or  in  subsequent  parts  of  the  same 
Statute,  to  be  understood  in  the  same  sense.  1  Imtiiuies^  381. 
1  BL  Com.  41.  Salk.  609.  Taking  these  rules  for  our  guide, 
we  will  now  proceed  to  consider  what  the  Legislature  intended 
by  declaring,  that  "  The  persons  and  property  of  the  stockhold- 
ers should  be  pledged  and  held  bound  in  proportion  to  the 
amount  of  shares,  and  ihe  value  thereof,  that  each  individual 
might  hold  in  said  bank,  for  the  ultimate  redemption  of  the  bills 
or  notes  issued  by  said  bank." 

The  Legislature  granted  to  this  company  the  privilege  of 
banking  on  a  capital  stock  of  one  million  of  dollars,  which  was 
divided  into  shares  of  one  hundred  dollars  each.  The  capital 
stock  of  the  bank  is  definitely  settled  by  the  several  sections  of 
Ae  charter,  and  is  divided  into  shares.  Did  the  Legislature 
leave  the  value  of  each  share  to  be  taken  by  the  stockholders  tVi- 
(t^btiie  and  uncertain,  to  be  determined  by  the  amount  which 
anght  be  paid  in  on  each  share,  or  the  market  value  thereof.^ 
Certainly  not,  for  the  second  section  declares,  that  the  stock  of 
tile  company  shall  consist  of  one  million  of  dollars,  in  shares  of 
one  hundred  dollars  each.  This  section  contemplates  the  valtie 
of  each  share  taken  by  the  stockholders,  at  the  time  of  subscrib- 
ing therefor,  to  be  one  hundred  dollars.  The  same  section  pro- 
vides, that  before  the  board  of  directors  shall  be  permitted  to  is- 
sue bank  notes,  the  stockholders  shall  pay  twenty-five  per  cent. 
on  the  amount  of  their  capital  stock.  How  much  would  each 
trtoekboMer  be  required  to  pay,  to  meet  this  assessment  of  twen- 
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ty-five  per  cent,  under  the  charter,  to  enable  the  corporation  to 
issue  bank  notes  ?     The  answer  is,  twenty-five  dollars  on  each 
share.     Why?     Because  die  charter  has  fixed  the  valtte  of  each 
share  of  the  capital    stock  of  the  bank  at   one  /mndred  dollars^ 
and  the  payment  of  twenty-five  dollars  would  be  twenty-five 
per  cent,  on  that  amount.     We  think  there  can  be   no  doubt, 
that  the  capital  stock  of  the  company  was  one  million  of  dol- 
lars, and  that  it  was  divided  into  shares  of  one  hundred  dollars 
each,  and  that  for  all  the  purposes  connected  with  the  grant 
made  to  the  company,  each  share  was  considered  of  the  vabu  of 
one  hundred  dollars^  by  the  Legislature.     By  the  sixth  section  of 
the  charter,  the  company  were  authorized  to  issue  bills,  or  notes, 
to  three  times  the  amount  of  their  capital  stock  actually  paid  in. 
If  the  stockholders  paid  in  the  one  million  of  stock  for  which 
they  subscribed,  in  shares  of  one  hundred  dollars  each,  then, 
the  company  might  issue  three  million  of  bills  or  notes.     Here 
it  is  important  to  bear  in  mind,  that  the  privilege  was  granted  to 
the  company  by  the  Legislature  to  pay  in  all  the  capital  stock, 
and  to  issue  bills  to  three  times  that  amount.    It  is  true  that  by 
the  second  section  of  the  charter,  the  company  might  commence 
issuing  their  bank  notes  when  twenty-five  per  cent,  on  the  amount 
of  their  capital  stock  was  paid  mto  the  bank  in  specie ;  but  whe- 
ther the  company  would  do  so,  or  require  the  full  amount  of  the 
stock  to  be  paid  in,  was  at  their  option.     The  Legislature  grant- 
ed to  the  corporation  the  privilege  to  bank  upon  a  ca{Htal  of  a 
million  of  dollars,  and  to  issue  bills,  or  notes,  to  three  times  that 
amount.     Now  in  making  this  grant  to  the  company,  the  Legis* 
lature  must  be  understood  as  intending  to  protect  die  public 
from  any  injury,  which  might  result  from  the  exercise  of  the 
entire  privilege  granted  to  them,  to  the  extent  provided  in  the 
charter. 

The  Legislature  could  not  have  anticipated  what  amount  of 
the  stock  subscribed  by  the  stockholders  would  be  paid  in,  nor 
what  would  be  the  market  value  of  it  when  paid  in.  The  Le- 
gislature knew  that  they  had  granted  the  privilege  to  this  com- 
pany to  subscribe  for  stock  to  the  amount  of  one  million  of  dol- 
lars, in  shares  of  one  hundred  dollars  each,  and  when  pbid  illy  lo 
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issue  three  millions  of  dollars  in  bills  or  notes ;  and  in  view  of 
the  privilege  thus  granted,  they  intended  to  give  an  additional 
security  to  the  holders  of  such  bills  or  notes,  to  that  which  exist- 
ed at  Common  Law.     But  for  the  11th  section  of  the  charter, 
the  remedy  of  the  billholders  would  have  been  limited  to  the 
assets  of  the  bank  and  the  capital  stock  thereof  subscribed  by 
the  stockholders.     That  section  how^ever,  gives  them  an  addi- 
Uonal  remedy,  by  declaring  that  "  the  persons  and  property  of 
the  stockholders,  shall  be  pledged  and  held  bound  in  proportion 
io  the  amowU  of  shares^  and  the  value  thereoy^  that  each  individual 
or  company  may  hold  in  said  bank,  for  the  ultimate  redemption 
of  the  bills  or  notes  issued  by  said  bank,  in  the  same  manner  as 
in  common  actions  of  debt."     The  argument  for  the  plaintiff  in 
error  is,  that  the  stockholders  are  bound  for  the  ultimate  redemp- 
tion of  the  bills,  without  regard  to  the  amount  which  may  have 
been  issued  by  the  bank.     If  the  words  '^  and  the  value  thereqf^^ 
had  been  omitted  in  the  11th  section,  we  will  not  say  that  his 
position  would  not  have  been  well  founded ;  but  the  words  are 
there,  and  very  significant  words  too,  as  it  regards  the  rights  of 
the  stockholder.     He  is  made  liable  for  the  ultimate  redemption 
of  the  bills  just  so  far  as  the  Statute  makes  him  liable,  but  no 
further.     If  the  Statute  had  declaftd  that  the  persons  and  prop- 
etty  of  the  stockholders  should  be  pledged  and  held  bound,  in 
proportion  to  the  amount  of  shares  held  by  each  individual  in 
said  bank,  for  the  ultimate  redemption  of  tlie  bills  issued  by  the 
bank,  m  different  rule  of  liability  might  obtain;  but  such  are  not 
the  words  of  the  11th  section  of  the  charter.     The  stockholders 
are  md  bound  beyond  the  amount  of  their  respective  shares  and 
the  nahie  thereof,  any  more  than  the  securities  on  a  Sheriff's  bond 
would  be  bound  for  his  default  in  an  amount  exceeding  the  pen- 
alty thereof.    While  the  words,  ^'  and  the  value  thereof,"  limit 
the  personal  liability  of  the  stockholder  beyond  the  value  of  the 
number  of  shares  held  by  him,  the  same  words  protect  the  rights 
of  the  billholder,  and  make  the  stockholder  liable  to  him,  just  to 
the  extent  of  the  number  of  shares  held  by  him,  and  the  valtte 
fkerexff.    The  stockholder's  personal  liability  to  the  billholder  is 
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in  proportion  to  the  amount  or  number  of  shares  held  by  him  in 
the  bank,  and  the  value  thereof;  no  more  and  no  less. 

The  6th  section  of  the  charter  makes  the  directors  liable  for  an 
excessive  issue  of  bills,  in  their  private  and  individual  capaci- 
ties, but  does  not  affect  the  stockholders.  One  hundred  dollars 
is  the  value  which  the  Legislature  placed  on  each  share  of  the 
capital  stock,  in  the  second  section  of  the  charter,  and  when 
they  speak  of  the  valu^  of  the  stock  in  the  11th  section,  they 
must  intend  the  same  value,  as  stated  in  the  second  section, 
unless  a  different  value  had  been  stated  ;  upon  the  principle  that 
words  and  phrases,  the  meaning  of  which  has  been  ascertained 
in  a  Statute,  are,  when  used  in  a  subsequent  Statute,  or  in  subse* 
quent  parts  of  the  same  Statute,  to  be  understood  in  the  same 
sense.  We  cannot  say,  that  the  stockholders  are  bound  for  the 
ultimate  redemption  of  the  bills  of  the  bank,  in  proportion  to  the 
anuount  of  their  respective  shares,  according  to  the  amount  of 
stock  ^^  proved  to  /lave  been  paid  in  by  them^^  or  according  to  the 
niarket  value  of  the  stock  at  any  given  time^  without  an  interpola- 
tion of  words  upon  the  Statute,  which  we  do  not  feel  authorized 
to  make.  Why  should  we  go  outside  of  the  charter,  to  ascertain 
the  value  of  each  share  of  the  stock,  when  the  second  section 
declares  that  each  share  shalMbe  one  hundred  dollars  ?  The  fair 
construction  of  the  charter  in  regard  to  this  question  is,  in  our 
judgment,  that  the  Legislature  intended  to  give  to  the  billboldens, 
the  additional  security  of  making  the  stockholders  liable  for  the 
ultimate  redemption  of  the  bills  or  notes  issued  by  the  baidc^  in 
proportion  to  the  amount  or  number  of  shares  each  stockholder 
held  therein,  according  to  the  value  thereof  as  specified  in  the 
second  section  of  the  charter,  (to  wit,  one  hundred  dollars  to  each 
share  ;)  that  is  the  value^  at  which  the  Legislature  estimated  each 
share  of  the  capital  stock,  for  the  purposes  of  the  charter,  at  the 
time  of  granting  it ;  and  the  stockholders  are  bound  for  the  ulti- 
mate redemption  of  the  bills  of  the  bank,  in  proportion  to  the 
amount  or  number  of  shares  they  may  respectively  hold  therein, 
and  the  value  thereof,  as  recognized  by  the  same  Act,  which 
creates  their  liability.  In  the  second  section  of  the  charter,  the 
Legislature  had  estimated  each  share  of  the  capital  stock  at  one 
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hundred  dollars.  In  the  11th  section  of  the  charter  the  tubjed 
matter  of  legislation  is,  in  regard  to  the  shares  of  the  stockbold- 
ersj  and  the  value  thereof;  the  valoAiflof  the  shares  of  stock  waa 
not  mentioned  in  the  11th  section,  for  the  simple  reason,  we 
suppose,  that  having  declared  in  the  second  section,  each  share 
should  consist  of  one  hundred  dollars^  it  was  unnecessary  to  re- 
peat it.  The  whole  Act  must  be  taken  together,  and  when  it  is 
declared  in  the  11th  section,  that  the  persons  and  property  of  the 
stockholders  shall  be  pledged,  and  held  bound  for  the  tdiimate 
redemption  of  the  bills  or  notes  issued  by  the  bank,  in  propor- 
tion to  the  amount  of  shares ^  and  the  value  thereof^  the  stock  must 
be  estimated  at  one  hundred  dollars  each  share,  for  the  reason 
that  is  the  estimate  which  is  fixed  by  the  charter,  and  no  other 
estimate  of  the  value  of  a  share  of  the  capital  stock  is  mentioned 
in  the  charter. 

In  the  construction  which  we  give  to  the  charter,  full  tfbct 
is  given  to  the  words  in  the  11  th  section,  '^  and  the  value  ther^ 
of?'*  These  words  were  not  only  intended  for  the  benefit  of  the 
billholder,  but  were  also  intended  for  the  protection  of  the  stock- 
holder. 

If  the  bank  had  in  circulation  three  millions  of  bills  and 
notes  at  the  time  of  its  failure,  the  stockholders  could  not  be 
made  personally  liable  for  the  ultimate  redemption  of  such  bills 
or  notes  beyond  the  amount  of  stock  subscribed  by  them,  estima- 
ting each  share  at  one  hundred  dollars,  as  declared  in  the  se- 
cond section  of  the  charter,  for  the  reason,  that  is  the  exact  meas^ 
ure  rftheir  personal  liability,  as  provided  in  the  1 1th  section.  The 
words  "and  the  value  thereof,"  as  applicable  to  their  personal 
liability,  for  the  ultimate  redemption  of  the  bills,  in  proportion  to 
the  respective  shares  of  stock  held  by  them,  are  important  words 
for  their  protection,  in  the  event  there  should  be  a  larger  amount 
of  bills  in  circulation,  unredeemed,  than  the  amount  of  tlie  capi- 
tal stock  of  the  bank.  The  stockliolders  are  not  made  person- 
ally liable  for  the  ultimate  redemption  of  aU  the  bUls  which  may 
have  been  issued  by  the  bank,  without  any  restriction  by  the  11th 
section  of  the  charter,  but  are  made  personally  Uable  only,  in 
proportion  to  their  respective  shares  of  stocky  "  and  the  value.  (A«re- 
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0^"  as  regulated  by  the  second  secUon  of  the  Act,  which  is  one  -^ 
hundred  dollars  per  share.     To  that  extent,  their  persons  and  J 

property  are  pledged  and  held  bound  for  the  ultimate  redemp 

tion  of  the  bills  or  notes  issued  by  the  bank,  because  the  1 1th-^ 

section  of  the  charter  expressly  declares  they  shall  be  so  held Z 

bound,  and  that  is  the  additional  security  which  the  StatuU 
gives  to  the  billholder,  which  he  did  not  have  at  Common  Law. 
Let  the  judgment  of  the  Court  below  be  reversed. 


No.  23. — ^HiLLiARD  J.  Burt,  plaintiff  in  error,  vs.   Thomas  J. 

Casey,  defendant  in  error. 

[L]  A  judgment  is  presumed  to  be  paid  after  twenty  years.    This  presump- 
tion may  be  rebutted. 

Motion,  in  Muscogee  Superior  Court.  Decision  by  Judge 
Alexander,  May  Term,  1851. 

The  questions  in  this  cause,  arose  upon  a  motion  to  distribute 
a  fund  raised  by  the  Sheriff,  by  the  sale  of  the  property  of  John 
Duke. 

Thomas  J.  Casey  claimed  under  a  judgment  obtained  18th 
Nov.  1821,  UDon  which  an  alias  Ji,  fa,  issued  28th  March, 
1849,  by  virtue  of  an  order  passed  at  September  Term,  1839. 
of  Putnam  Superior  Court,  whence  the  original  ji,  fa.  issued. 
Hilliard  J.  Burt,  a  younger  judgment  creditor,  objected  to  the 
said  fi.  fa.  claiming  the  fund,  and  tendered  an  issue  on  two 
grounds : 

1st.  That  the  judgment  was  dormant,  under  the  Act  of  1823, 
requiring  an  entry  every  seven  years. 

2d.  That  said  judgment  will  be  presumed  to  be  paid  off  and 
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^tisfied ;  more  than  twenty  years  having  elapsed  between  the 
ate  of  the  judgment,  and  the  entry  by  the  Sheriff. 
The  Court  overruled  both  the  grounds  taken,  and  this  decis- 
^^n  is  the  error  complained  of. 

B.  Hill,  represented  by  H.  Holt,  for  plaintiff. 

James  Warren,  for  defendant. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.3  Tbis  judgment  bears  date  before  the  Act  of  ISSS^in 
relation  to  dormant  judgments.  The  question  is  made  in  the 
record,  whether  it  falls  under  the  operation  of  that  Act.  Tlmt 
question  we  do  not  decide,  as  this  case  will  be  concluded  by  our 
judgment  upon  another  assignment.  It  is  apparent  that  no  ac« 
tion  has  been  taken  on  it,  within  twenty  years  from  its  date.  It 
is,  therefore,  in  our  opinion,  presumed  to  be  paid,  and  cannot 
claim,  in  the  distribution  of  this  fund.  Neither  the  Statute  of 
Limitations  in  England,  nor  our  own  Acts  of  Limitation,  pre- 
scribe a  bar  to  domestic  judgments.  Our  Act  of  1805  lim- 
its foreign  judgments.  By  the  Act  of  3d  and  4th  WU- 
liam  /P.  a  limitation  is  provided  in  England,  within  which 
judgments  must  be  enforced.  The  term  is  twenty  years  {Chitty 
on  Conirads^  7,  note  G.)  Before  that  Act,  and  of  course,  when 
we.  adopted  the  Common  Law,  the  Common  Law  rule  was, 
that  after  twenty  years,  it  shall  be  presumed  that  a  judgment 
has  been  satisfied,  in  the  absence  of  facts  rebutting  the  infer- 
ence. This  rule  obtains  at  Law  and  in  Equity.  It  goes  no  far- 
ther than  to  annul  the  judgment,  prima  Jade.  The  rule  has  no 
application,  if  it  can  be  made  to  appear  that  the  plaintiff  has  used 
diligence  to  enforce  the  judgment,  or  that  the  defendant  has 
paid  interest,  or  otherwise  acknowledged  it.  As  to  judgments 
obtained  since  our  Act  of  1823,  that  Statute  directs  what  shall 
be  done  to  prevent  their  dormancy.  It  was  claimed  in  the  argu- 
ment, that  this  rule  of  the  Common  Law  has  been  repealed  by 
flie  Act  of  1811,  which  declares  that  executions  shall  be  of  ^siUl 
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force  until  satisfied,  without  being  obliged  to  be  renewed  on  the 
Court  roll  from  year  to  year,  as  heretofore  practised.  Prince^ 
436.  We  differ  from  our  ingenious  young  brother,  Mr.  Warren, 
in  the  construction  of  the  Act  of  1811.  The  object  of  that  Act 
was  alone  to  dispense  with  the  yearly  renewal  of  the  execution 
on  the  Court  roll.  Before  1811,  executions  had  vitality  but  for 
a  year;  by' that  Act,  they  are  made  vital  until  satisfied.  The 
Act  of  1811  does  not  relate  to  the  jddgment,  but  to  the  process 
by  which  it  is  enforced.  The  judgment  remains  subject  to  sub- 
sisting rules  of  law,  one  of  which  is,  that  it  is  presumed  to  be 
paid  after  20  years.  The  Legislature  did  not  intend  to  prolong 
indefinitely,  the  legal  duration  of  slumbering  judgments.  If  the 
word  satisfied^  can  be  extended  to  the  judgment  as  well  as  the 
execution,  Uien  the  difficulty  is  not  removed.  Actual  payment 
is  not  the  only  satisfaction  of  a  judgment.  The  law  ordains  it 
to  be  satisfied  after  20  years,  unless  the  inference  of  payment  is 
rebutted  by  proof.  We  say,  then,  that  if  the  Act  of  1811  gives 
eflFect  to  judgments  until  satisfied,  it  cannot  help  the  defendant  in 
error ;  for  this  is,  prima  Jacle,  paid,  and  it  cannot  claim  until  that 
presumption  is  removed.  14t  Serg,&' RawlCj  15,  Chittyon  Can. 
7.  1  lidd's  Pr,  18.  1  Stra,  639.  2  MiUs'  R.  146.  Riley's 
L.  a  293.  1  Peere  Wms.  Rep,  766.  1  Knapp^s  R.  228,  '29. 
2  Young  fy  Coll,  662,  680.  2  Story's  Cam.  on  Equity,  §1520. 
Let  the  judgment  be  reversed. 


No.  24. — Geobge  W.  Short,  plaintiff  in  error,  vs.  Ed.  Kellogg 

&  Co.  defendants  in  error. 

[I.]  The  doctrine   of  amendments  to  records  and  judicial  proceedings,  in 
England  and  in  this  country,  stated. 

[2.]  This  Court  will  not  control  the  discretion  of  the  Circuit  Court,  in  re- 
fusing to  allow  a  nime  pro  ^mc  judgment  of  nonsuit,  founded  upon  an  entiy 
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CD  the  Judge*4  docket,  and  parol  proof  of  what  wad  ordered  to  be  douc, 
ten  years  haviDg  intervened. 

Motion,  in  Muscogee  Superior  Court.  Decision  by  Judge 
IvERSoN,  May  Terra,  1851. 

This  was  a  motion  to  amend  the  minutes  of  the  Court,  by 
catering  a  judgment  of  non-suit,  nunc  pro  (unCj  under  the  follow- 
ing state  of  facts: 

On  the  7th  day  of  Nov.  1840,  George  W.  Short  was  arrested 
by  the  Sheriff,  under  a  ca,  $a,  at  the  insfiince  of  Edward  Kellogg 
&  Co.  and  gave  bond  for  his  appearance  at  the  next»term  of  the 
Superior  Court,  to  take  the  benefit  of  the  ''  Honest  Debtor^s 
Act."  The  papers  were  returned  by  the  Sheriff,  and  no  farther 
proceedings  appear  by  the  record  to  have  been  taken  by  the 
parties. 

At  May  Term,  1851,  Short,  by  his  counsel,  moved  the  Court 
to  amend  the  record,  and  enter  a  judgment  of  non-suit  in  said 
cause,  nunc  pro  tunc,  as  of  October  Term,  1841,  upon  the  fol- 
lowing evidence :  Upon  the  motion  docket  of  said  Court,  in 
which  the  case  of  Kellogg  §  Co,  vs.  Shorty  was  stated  and  reg- 
ularly entered,  at  April  Term,  1841,  opposite  the  said  case,  was 
this  entry  and  no  other,  "  Oct.  Term,  1841 — non-suit"  It 
was  admitted  by  plaintiffs  in  ca,  sa,  that  this  entry  was  made  at 
that  term  by  Judge  Wellbomy  then  presiding  in  said  Court,  and 
in  his  own  handwriting.  It  farther  appeared,  that  across  the 
names  of  plaintiff  and  defendant  in  said  case,  lines  were  struck 
with  a  pen,  in  the  same  manner  as  is  usual  for  a  Judge  to  do, 
when  he  strikes  a  case  from' the  docket,  after  awarding  a  non- 
suit ;  and  it  was  admitted  that  these  lines  were  so  struck  with  a 
pen  by  Judge  Wellborn^  at  said  October  Term,  1841,  when  said 
cause  was  regiilarly  in  order  for  trial.  It  was  not  admitted  that 
the  Judge  then  and  there  awarded  a  non-suit.  The  minutes 
of  the  Court,  at  October  Term,  1841,  show  no  order  or  entiy 
touching  said  case. 

The  Court  refused  to  grant  the  motion,  and  this  decision  is 
aw^pned  as  error. 
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Other  grounds  of  error  were  assigned,  but  were  not  consider- 
ed and  determined  in  the  Supreme  Court. 

B .  Hill  and  H.  Holt,  for  plaintiff  in  error. 

Jas.  Johnson,  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Did  the  Court  err  in  refusing  permission  to  tlie  defendant  in 
ca,  sa.  to  prove  by  paroly  a  judgment  of  non-suit  in  his  favor, 
after  the  la'pse  of  ten  years,  and  have  the  same  entered,  nunc 
pro  tunc  9 

[1.]  On  no  point,  perhaps,  is  there  a  greater  conflict  and 
contrariety  of  decisions,  than  the  allowance  of  amendments  to 
records  and  judicial  proceedings.  At  the  Common  Law,  no 
judgment  was  amendable  after  the  term  at  w^hich  it  was  enter- 
ed, (3  Black,  Com.  407.  1  Bacon^s  Abr,  tit,  Amendmenij  G,  p. 
167.  2  Sellon's  Pr,  458,)  and  folio v^dng  the  English  rule,  the 
Courts  in  Kentucky  and  Ohio  have  decided,-  that  a  nuncpro  tunc 
order  cannot  be  made  out  at  a  subsequent  term,  nor  can  a  mmc 
pro  tunc  order  be  founded  upon  parol  proof  of  what  was  ordered 
to  be  done  at  the  previous  term.  Ohio  Cond,  Rep,  1 68.  Green 
vs,  Dodgej  Ibidy  638.     1  J,  J,  MarshalPs  R,  365. 

So  in  Mssissippi,  it  has  been  held,  that  the  notes  made  by  the 
Judge  on  the  docket  constituted  no  part  of  the  record,  and  were 
not  evidence  for  any  purpose,  not  even  to  authorize  an  amend- 
ment or  correction  to  be  made  by  the  Judge  himself,  of  his  own 
proceedings  ;  that  they  were  even  more  objectionable  than  parol 
evidence.  Bumey  vs.  Bryt^  \  IJiow.  Rep.  39.  OmCj  appeUani, 
vs.  Svllivany  3  How.  fi.  16L 

On  the  other  hand,  in  The  State  vs.  Kingy  (5  hed.  Rep.  203|) 
Judge  Griffin  said,  that  the  Supreme  Court  of  North  Carolina 
had  so  frequently  had  occasion  to  declare  that  the  power  resides 
in  every  Court  to  amend  the  entry  on  the  minutes,  or  the  record  of 
its  orders  and  judgments,  nxmc  pro  tunCy  that  he  supposed  the 
point  would  be  made  no  more,  and  in  Gallenary  vs.  McKeUhen^ 
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C-fUdj  12,)  it  was  held  that  a  Court  has  a  right  to  amend  the 
^^cords  of  any  preceding  term,  by  inserting  what  has  been  omit- 
^^d,  either  by  the  act  of  the  Court  or  of  the  Clerk,  and  that  ac- 
<^5^rdingly  the  County  Court  of  Brunswick,  at  the  December  ses- 
^aon,  1842,  had  a  right  to  amend  an  omission  in  the  record  of 
t^lie  same  Court,  which  had  taken  place  at  June  Term,  1837, 
five  years  previously. 

And  between  these   extremes,  there   is  every  imaginable  va- 
riety of  adjudication. 

Under  these  circumstances,  we  are  unable  to  prescribe  any 
definite  rule  of  universal  application,  even  in  England,  where  it 
is  stated  that  no  amendments  are  allowed  to  be  made  in  the 
process,  pleadings  and  proceedings,  only  where  the  cause  stood 
in  papeTj  and  before  the  judgment  is  given  and  enrolled.  We 
meet,  unquestionably,  with  some  striking  exceptions  to  the  doc- 
trine. 

In  Cogan  vs.  Elden  ei  aL  (1  Burr.  683,)  Lord  Mansfield  pre- 
siding, the  verdict  was  amended  /rom  the  Judge^s  notes^  and  the 
affidavits  of  the  Jurors  who  rendered  it.  Judgment  against  an 
executor  de  bonis  prapriisy  was  amended  by  making  it  de  bonis 
ted.  d  si.  non^  6fc.  after  writ  of  error  brought  nul  iiel  record 
pleaded,  and  argument  in  the  Exchequer  Chamber.  Short  vs. 
Coffinj  Ex.  5.  Burr.  2730.  Dovgl.  116.  Postea  amended  by 
the  Judges  notes  after  final  judgment  and  lapse  of  two  yeqrs.  3 
Dwmf.  fy  Easty  749.  And  for  numerous  cases  of  amendment  of 
postea  verdict,  Judgment,  &c.  by  the  Judges  no^es,  after  error  and 
joinder,  see  2  SdUmh  Pr.  408,  ch.  9,  §8,  letter  d. 

And  Mr.  Tiddy  in  his  excellent  work  on  Practice,  has  laid  this 
down  on  the  clear  doctrine  of  the  Courts,  in  all  cases  of  ordina- 
ry suits,  (excluding  fines  and  reooveries,)  that  judgments  and 
records  are  allowed  to  be  amended — 1st,  where  the  case  is 
within  some  Statute — or  2d,  where  there  is  something  to  amend 
by,  "that  is,  where  there  is  some  memorial  paper  or  other  mtn- 
%d€  of  the  transactions  in  the  case,  from  which,  what  actually 
took  place  in  the  prior  proceedings,  can  be  clearly  ascertained 
and  known."     1  Tidd?s  Pr.  {9th  ed.  1828,)  711,  712. 
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[2.]  Witli  this  latitude  of  distinction,  I  am  inclined  to  think, 
that  had  the  motion  in  this  case  been  made  before  me,  I  should 
have  allowed  the  amendment,  believing  from  all  the  testimony, 
that  the  purposes  of  justice  would  have  been  aided  by  it,  espe- 
cially, taking  into  the  account  the  very  loose  manner  in  which 
records  have  been  kept  in  this  State.  Still,  we  are  unwilling  to 
control  the  presiding  Judge  in  the  exercise  of  his  discretion,  in 
view  of  all  the  facts  before  him,  and  consequently  affirm  the 
judgment. 


No.  25. — George  Moore,  plaintiff  in  Ji.  fa,  and   in   error,  vs. 
Wm.  a.  Ramsev,  claimant,  and  defendant  in  error. 

[1.]  When  the  following  entries  appeared  on  an  execution,  "  Levied  the 
within  fi*  fa.  on  a  lot  of  land,  No.  not  known,  in  the  16th  district,  for- 
merly Lee,  now  Sumpter  County,  the  undivided  half  of  lot  No.  199,  and 
half  of  lot  No.  209,  in  the  27th  district,  all  levied  on  as  the  property  of 
John  H,  Blount,  27th  Sept.  1842."  "The  above  levy  stopped  by  order  of 
plaintiflf's  attorney,  Nov.  2d,  1842,  E.  J.  Cottle,  Sheriff:"  Held,  that  the 
two  entries,  taken  together,  were  such.a  return  on  the  execution,  made  by 
the  proper  officer,  as  took  it  out  of  the  Dormant  Judgment  Act  of  1828. 

Claim,  in  Sumpter  Superior  Court.  Tried  before  Judge  War- 
ben,  May  Term,  1851. 

The  single  question  in  this  case  was,  whether  the  judgment 
and  execution  of  plaintiff  in  Ji.  fa.  was  dormant,  under  the  Act 
of  1823.  The  judgment  was  dated  7th  May,  1842  ;  execution 
issued  13th  May,  1842.  On  the  back  of  the  execution  was  in* 
dorsed  the  following  entries  :  "  Levied  the  within  Ji.  fa.  on  lot 
of  land,  No.  not  known,  in  the  16th  district,  formerly  Lee,  now 
Sumpter  County,  the  undivided  half  of  lot  No.  199,  and  half  of 
lot  No.  209,  in  the  27th  district,  all  levied  on  as  the  property  <rf 
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Jobn  H.  Blount,  27th  Sept.  1842."     This  entry  was  not  signed 
bf  aoj  one. 

"The  above  levy  was  stopped  by  order  of  the  plaintiff's  attor- 
Mjr,  Nov.  2d,  1842.     (Signed,) 

E.  J.  Cottle,  Sheriff." 
"  The  above  lands  levied  on  by  this  Ji.  /a.  have  been  dis- 
corered  not  to  be  subject ;  it  is,  therefore,  dismissed  by  order  of 
[Jaintiff,  July  27,  1849.     (Signed,) 

Green  M.  Wheeler,  Dep.  Sheriff." 

On  the  same  day,  July  27,1849,  the  levy  was  made,  to  which 
die  claim  was  interposed. 

The  Court  decided  that  the  judgment  and  execution  were 
dormant— the  entries  dated  27th  Sept.  1842,  and  2d  Nov.  1842, 
Bot  constituting  a  legal  levy  and  return,  as  required  by  the 
Sbtute. 

This  decision  is  brought  up  for  review. 

E.  R.  Brown,  for  plaintiff  in  error. 
Sullivan  &  McCav,  for  defendant. 
By  Ok  Court. — Warner,  J,  delivering  the  opinion. 

[1.]  The  only  question  made  in  this  case  is,  whether  the 
two  entries  made  on  the  execution,  the  one  on  the  27th  Sept. 
1843,  the  other  on  the  2d  Nov.  1842,  was  such  a  return,  made 
by  the  proper  officer,  as  would  take  the  ^.  fa.  out  of  the  Dor- 
'  nant  Judgment  Act  of  1823.  That  Act  declares,  that  "  all 
jifdgments  that  may  be  hereaAer  rendered  in  any  of  the  Courts 
«f  ttw  State,  on  which  no  execution  shall  be  sued  out,  or  which 

tecutions,  if  sued  out,  no  Ttivm  sfuUl  be  made  by  the  proper  offi- 

T  for  executing  and  returning  the  same  within  seven  years, 
1  be  void  and  of  no  effect,  &c."     iVince,  458.     The  object 

if  the  Act  was,  to  declare  such  judgments  and  executions  doi- 
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mant,  which  had  been  slumbering  in  the  Clerk's  office,  or  in  the 
pocket  of  the  plaintiff  for  seven  years,  without  having  been  put 
in  adioTiy  by  being  placed  in  the  hands  of  the  proper  officer  to 
make  the  money  out  of  the  defendant  Does  this  execution  come 
within  the  true  intent  and  meaning  of  this  Act  ? 

The  objection  to  the  entry,  made  on  the  27th  Sept.  1842, 
purporting  to  have  been  a  levy  on  the  defendant's  property  is, 
that  it  is  not  signed  by  any  one ;  but  it  will  be  remarked,  that  on 
the  2d  November  thereafter,  this  levy  was  recognized  by  the 
Sheriff,  as  having  been  made  on  the  defendant's  propert)*^,  for, 
by  his  entry  on  the  execution  made  on  that  day,  he  says :  "  The 
above  levy  stopped  by  order  of  the  plaintiff's  attorney,  Nov.  2d, 
1842.    E.  J.  Cotde,  Sheriff." 

Taking  the  two  entries  together,  we  think  it  is  such  a  return 
on  the  execution,  by  the  proper  officer,  within  seven  years,  as 
will  take  it  out  of  the  Dormant  Judgment  Act.  The  entries, 
taken  together,  clearly  show  that  the  execution  was  in  adion  at 
the  time  the  same  w^ere  made,  and  that  the  last  entry  signed  by 
the  Sheriff,  is  a  satisfactory  recognitio7i  that  the  first  entry  was 
made  by  the  proper  officer,  although  not  signed  by  him,  inas- 
much as  the  Sheriff  treats  it  as  a  levy,  having  been  properly 
made  when  he  disposes  of  it,  by  saying :  "  The  above  levy  was 
stopped  by  order  of  the  plaintiff's  attorney." 

Let  the  judgment  of  tiie  Court  below  be  reversed. 


No.  26. — Benjamin  Salter,  plaintiff  in  error,  vs.   Doe  ex  dem. 
Elizabeth  Williams,  defendant  in  error. 

[1.]  A  /em^  sole  having  drawn  land  in  the  lottery,  and  married  before  the 
grant  issues,  the  land  does  not  belong  to  the  husband  by  the  marital  rig^t»' 
and  if  it  does  not  issue  until  after  the  death  of  the  husband,  the  land  h%- 
lengB  to  the  widow,  and  not  to  the  representatives  of  the  husbaDd. 
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[2.]  It  isnot  error  in  the  Court  to  refuse  to  give  in  charge  to  the  Jury,  a 
principle  of  law  wliich  grows  solely  out  of  cviilenct*  wiiich  the  Court  has 
withdrawn  from  the  Jury,  because  illegally  adniittecl. 

f  3.]  When  plaintiff  in  ejectment  has  ^h own  good  title  in  himself,  and  the 
defendant  relies  on  a  paramount  out8tan<ling  title,  it  is  not  error  in  the 
Court  to  instruct  the  Jury  that  he  muf*t  show  u  clejir  and  iudi^sputable 
title  in  some  bo<ly  else. 

[4.]  It  i.-^  competent  for  the  Court  to  withdraw  from  the  Jury  the  considera- 
tion of  evidence  which  has  been  illvgally  admittt-d. 

Ejectment,  in  Sumpter  Superior  Court.  Tried  before  Judge 
Warren,  May  Term,  1851. 

Upon  the  trial  of  this  case,  plaintiiT  introduced  a  grant  from 
the  State  of  Georgia,  (dated  in  1813,)  to  Elizabeth  Williams, 
widpw,  of district,  Hancock  County,  Georgia ;  proved  posses- 
sion in  defendant,  and  closed. 

Defendant  offered  in  evidence  the  deposition  of  Eli  Johnson, 
who  swore,  that  he  knew  a  lady  formerly  named  Elizabeth  Wil- 
liams, and  that  she  drew  the  lot  of  land  in  dispute,  as  he  knew, 
from  having  seen  the  plat  and  grant ;  she  married  a  man  by  the 
name  of  Ingram ;  that  Ingram  is  dead.  They  were  married 
about  1832,  and  Ingram  died  in  1842;  witness  "had  heard 
Mrs.  Williams  say,  that  she  had  made  a  deed  of  gift  of  this  lot 
of  land,  to  my  (witness')  children,  and  I  have  seen  and  read  the 
deed  of  gift  often."  Ingram  left  no  children  by  Mrs.  Williams, 
but  had  children  by  a  former  wife ;  cannot  say  how  many  of  them 
were  alive  at  Ingram's  death.  Witness  then  stated  the  names 
of  his  children.     The  testimony  here  closed. 

Counsel  for  defendant  then  requested  the  Court  to  charge, 

1st.  That  if  there  were  more  than  one  Elizabeth  Williams  in 
existence,  it  was  incumbent  on  plaintiff,  alleging  the  same,  to 
adduce  proof  of  that  fact. 

2d.  That  land  drawn  by  the  wife,  Elizabeth  Williams,  even 
though  the  grant  was  not  issued,  vested  equitably  in  the  husband, 
and  that  on  the  issuing  of  the  grant,  the  legal  title  vested  in  the 
husband  if  living,  and  if  dead,  in  his  legal  representatives. 

3d.  That  if  Elizabeth  Williams,  or  Ingram,  while  sole^  made 
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a  deed  of  the  land  in  question,  to  the  children  of  Eli  Johnson,  or 
any  one  else,  the  title  went  out  of  her,  and  could  not  revest  in 
her  by  a  mere  return  or  destruction  of  the  deed. 

All  of  which,  the  Court  refused  to  charge,  but  charged  as  fol- 
lows : 

1st.  That  if  the  grant  did  not  issue  fiom  the  State  of  Greoigia 
till  after  the  death  of  Ingram,  the  title  never  vested  in  him,  or 
his  representatives,  but  still  vested  in  his  widow,  formerly  Mrs. 
Williams. 

2d.  That  if  the  defendant  relied  on  the  outstanding  title,  he 
must  show  a  clear  and  indisputable  title  in  some  one  else  than 
the  plaintiff. 

3d.  That  if  the  testimony  of  Johnson  in  relation  to  the  deed 
had  been  objected  to,  he  would  have  ruled  it  out  as  improper, 
the  deed  not  being  produced,  nor  its  loss  or  destruction  proved. 

To  which  refusal  to  charge,  and  charge  as  given,  defendant 
below  excepted,  and  on  these  exceptions  has  assigned  error. 

Sullivan  &  Hill,  for  plaintiff  in  error. 

Dudley,  represented  by  McCay,  for  defendant. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  first  request  of  the  counsel  for  plaintiff  in  error  to  charg 
was  correctly  declined   by  the  Court.     He  was   desired  to  s? 
to  the  Jury,  that  if  there  was  more  than  one  Elizabeth  WUUa 
in  existence,  it  was  incumbent  on  the  plaintiff  alleging  the  sar 
to  prove  it.     This  action  was  brought  upon  the  demise  of  EH 
beth  Williams.     The  defendant  proved  that  she  had  intennar 
before  the  suit  was  brought,  with  one  Ingram.     His  idea  is, 
•'^•-on  recover  after  this  proof,  upon  the  demise  off 
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plaintiff  in  error)  had  asked  the   Court  to  charge  the  Jury  that 
^«  plaintiff  could  not  recover  until  he  showed  a  grant  to  EHza- 
^*tt  Williams  J  not  being  the  Elizabeth    Williams  that  married  h- 
S^-flin,  it  would  have  been  a  different  matter. 

The  great  point  in  this  case,  is  made  in  the  second  request, 
"^nt  the  Court  certifies  that  it  has  no  recollection  of  being  re- 
^tiested  to  charge  as  therein  specified.  We  cannot,  therefore, 
determine  it  I  will  say,  how^ever,  that  upon  a  demise  from 
-fSizabeth  Williams,  after  proof  that  she  had  intermarried  before 
the  suit  was  brought,  although  her  husband  died  before  the  grant 
issued,  there  can  be  no  rightful  recovery.  The  demise  should 
l>e  in  the  name  of  Ingram,  averring  that  the  grantee,  Elizabeth 
Williams,  had  intermarried  with  a  man  of  that  name. 

[1.]  The  third  request  in  the  bill,  and  numbered  2d  in  the 
Reporter's  brief,  does  not  involve  a  sound  legal  position,  as  we 
think,  and  was  properly  declined.  The  interest  which  Mrs. 
Williams  had  in  the  land,  as  the  drawer,  the  grant  not  having 
issued,  was  not  such  an  interest  as  vested  in  her  husband  by  the 
marital  right,  and  if  the  grant  did  not  issue  during  the  cover- 
ture, upon  his  death  it  survived  to  Mrs.  Williams.  The  legal 
estate  was  in  the  State,  and  the  right  of  the  draw^cr  was  an  equi- 
table ownership,  in  the  nature  of  a  chose  in  action,  which  could 
not  vest  in  the  husband  until  reduced  into  possession.  He  could 
not  be  seized  of  the  legal  estate  until  the  grant  issued,  and  if 
it  did  not  issue  until  after  the  dissolution  of  the  coverture  by  his 
death,  both  the  equitable  and  legal  estate  united  in  the  wife,  to 
the  exclusion  of  his  representatives. 

[2.]  The  3d  request  states  a  sound  position,  but  inasmuch  as 
it  ^rang  alone  out  of  the  testimony  of  Johnson,  which  was 
ivithdrawn  firom  the  Jury,  there  was  nothing  in  the  case  which 
could  warrant  its  being  given  in  charge  to  them,  and  was  for  that 
reason,  properly  decUned. 

The  exception  to  the  first  instruction  in  fact  given,  is  not  sus- 
tainable. 

p.]  The  Court  charged,  as  we  have  herein  held,  in  my  re- 
madks  in  reply  to  the  2d  request  of  the  plaintiff  in  error,  to  which 
I  veier. 
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The  Court  farther  instructed  the  Jur}',  that  if  defendant  reli 
upon  an  outstanding  title,  he  must  show  a  clear  and  indisputal 
outstanding  title  in  some  one  else  than  the  plaintiff.  This 
also  excepted  to.  It  is  true,  that  in  ejectment  the  plaintifi  reh 
upon  the  strength  of  his  own  tide,  and  not  upon  the  weakness 
his  adversary's.  But  if,  as  here,  the  plaintiff  shows  a  good  tii 
— if  he  produces  a  grant  and  a  chain  of  title  to  himself — and  t 
defendant  sets  up  another  title  outstanding,  that  title  cannot  d 
feat  the  plaintiff,  unless  it  be  clear  and  indisputable.  In  th 
the  Court  did  not  err. 

[4.]  Finally,  the  Court  instructed  the  Jurj*,  that  the  e\'iden 
of  Johnson  in  relation  to  the  deed,  was  improperly  admitted,  ai 
would  have  been  ruled  out  had  it  been  objected  to,  and  this  i 
struction  is  excepted  to. 

The  evidence  referred  to,  is  this  :  "  witness  had  heard  M\ 
Williams  say,  that  she  had  made  a  deed  of  gift  of  this  lot  of  lai 
to  my  (witness')  children,  and  have  seen  and  read  the  deed 
gift  often."  This  was  illegal  evidence.  The  sayings  of  the  grar 
or  are  not  evidence  to  prove  the  deed  and  its  contents — it  oug 
to  have  been  produced,  or  its  loss  or  destruction  proven.  B 
ing  illegal,  it  was  competent  to  instruct  the  Jury  to  disregard 

Let  the  judgment  be  affirmed. 


No.  27. — John  G.  Winter,  plaintiff  in  error,  vs.  Seaborn  Jone 

defendant  in  error. 

[1.]  This  Ck)urt  haa  authority  to  decide  upon  the  constitutionality  of  aa  An 
of  the  Legislature. 

[«.]  The  objection  to  a  law,  on  the  ground  that  it  impairs  the  obligatiaa  ol 
contract,  does  not  depend  upon  the  extent  of  the  change  which  the  k' 
may  make  in  it. 

[8.]  Any  deviation  from  its  terms,  by  imposing  conditions  not  tTproaiidi 
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tbe  Contract,  however  minute,  and  apparently    immaterial  in  tbeir  effect, 
w^itWa  this  constitutional  prohibition. 

[L]  K  contract  entered  into  between  the  State  and  an  individual,  is  as  fully 
protected  by  this  prohibition,  as  a  contract  between  two  individuals. 

[6.J  A  constitutional  Act  of  the  Legislature  is  equivalent  to  a  contract,  and 
^Hen  performed,  is  a  contract  ext-cni/^t/;  and  whatever  right' are  thereby 
^^ted,  a  sulxsequcnt  Legislature  cannot  impair. 

1  *•]  Courts  hava  notking  to  do  with  the  wisdom,  policy,  or  expediency  of 
*  lav.  These  ore  matters  purely  of  legislative  deliberation  and  cogni- 
^ce, 

*'*J  It  is  the  duty  of  Courts,  to  put  such  a  construction  upon  Statutes,  if 
possible,  as  to  uphold  them  and  carry  them  into  effect. 

IO.J  By  the  Common  Law,  imlcss  there  is  itfi  express  agreement  to  the  con- 
tniiy,  the  cost  of  the  conveyance  falls  upon  the  v  end* -e  of  laud. 

l^.J  A  warrant  and  survey  of  land,  and  payment  of  the  price,  gives  to  the 
purchaser  a  le^al  right  of  entry,  sufficient  to  maintain  ejectment. 

Uo.]  A  patent  or  grant,  is  only  necessary  to  ascertain  that  all  the  pre-requi- 
sites  of  the  law  have  been  complied  with. 

[lU]  The  only  distinction  between  a  legal  and  an  equitable  title,  consists  in 
the  payment,  or  non-payment,  of  the  purchase  money. 

[12.]  In  case  of  sales  of  land  by  the  State,  under  an  Act  of  the  Legislature, 
die  law  gives  the  right,  and  the  grant  is  to  be  considered,  not  as  /i//r,bat 
Aeevide7u:e  by  which  it  is  shown,  that  the  pre-requisites  have  been  com- 
plied with. 

[ISw]  A  purchaMT  of  land  from  the  State,  by  the  act  of  entri/  and  paifuumi, 
acquires  an  inchoate  legal  title,  which  may  descend,  be  aliened  or  direflted, 
in  the  same   manner  as  any  other  legal  title. 

[14.]  The  holder  of  a  certificate  who  has  paid  for  the  land,  is  indefeasiUy 
entitled  to  a  grant,  which  the  certificate  and  the  law  imperatively  com- 
mand to  be  issued. 

[16.]  A  purchaser  who  has  paid  for  his  land,  and  holds  a  certificate  or  re- 
ceipt from  the  agents  of  the  State  to  that  effect,  acquires  a  title  sufficient 
to  enable  him  not  only  to  protect  his  possession,  but  to  arrest  any  intru- 
der, by  due  conrse  of  law. 

[16.]  Every  presumption  is  in  favor  of  a  grant. 

[17.]  In  general,  a  Court  of  Equity  is  the  tribunal  best  adapted  to  try  the 
validity  of  a  grant. 

[18l]  Where  the  State  has  no  title  to  the  thing  granted,  or  where  the  (Gov- 
ernor had  no  authority  to  issue  the  grant,  in  such  cases,  the  defect  ap- 
pearing on  its  £ace,  the  grant  is  absolutely  void,  and  may  be  impeached 
collaterally  in  a  Court  of  Law,  in  an  action  of  ejectment. 

f  ^t.]  A  grant,  purporting  on  its  face  to  be  issued  by  virtue  of  an  nnconstitn- 
tioiial  law,  is  void,  and  can  convey  no  title. 
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[20.]  Where  the  fraud  complained  of  does  not  appear  on  the  face  of  the 
grant,  but  arises  on  circumstances,  dehors  the  grant,  the  grant  is  ToidaUe 
only  by  suit,  and  cannot  Ihj  impe:  ched  collaterally  by  parol  prool 

Ejectment,  in  Muscogee  Superior  Court.  Tried  before  Judge 
IvERSON,  May  Term,  1851. 

This  suit  was  brought  by  Jones,  to  recover  fractional  lot,  (No. 
10,)  in  7th  district  of  Muscogee.  The  plaintiff  claimed  under 
a  grant  issued  in  1849,  to  him  as  purchaser,  under  a  sale  au- 
thorized by  the  Act  of  1847,  entitied  "  an  Act  to  authorize  the 
Governor  to  appoint  fit  and  proper  persons  to  sell  and  dispose  of 
the  undrawn  lots  in  the  Land  Lotteries  heretofore  had  in  this 
State,  and  to  limit  the  time  for  fraction  purchasers  to  pay  for, 
and  to  take  out  grants  for  fractions."  For  Act,  see  JVew  Dig. 
p.  709.  It  was  agreed  that  Winter  was  in  possession,  and  the 
rent  was  worth  $600 ;  that  the  fraction  was  sold  in  1828,  and 
purchased  by  Seaborn  Jones,  Esq.  for  $1500,  and  all  of  the  instal- 
ments paid  previous  to  the  sale  of  reverted  fractions,  in  1834  ; 
that  Jones  transferred  the  certificate  to  Ingersoll,  who  conveyed 
to  Winter,  prior  to  the  passage  of  the  Act  of  December,  1847. 

Defendant  then  offered  to  prove  by  the  Sheriff  who  sold  the 
land  under  the  Act  of  1847,  "  that  he  did  not  give  the  tenant  in 
possession,  nor  Winter,  who  Uved  in  Columbus,  notice  of  the 
intended  sale ;  and  that  Mansfield  Torrence,  who  was  interested 
with  plaintiff  in  said  purchase,  before  said  sale,  requested  him 
(the  Sheriff)  not  to  give  said  notice.  Also,  thatthe  Governor  had 
given  Gen.  James  N.  Bethune,  who  was  agent  for  the  State  to 
superintend  said  sale,  instructions  to  suspend  the  sale  of  any 
fraction  where  the  owner  or  holder  of  the  certificate  would  come 
forward  at  any  time  before  the  sale,  and  furnish  evidence  that  be 
had  paid  up  all  the  purchase  money,  and  pay  the  said  agent  the 
grant  fee." 

Plaintiff  having  objected  to  the  evidence,  it  was  rejected  by 
the  Court.    This  is  the  first  error  assigned. 

Defendant's  counsel  requested  the  Court  to  charge,  that  the 
2d  and  3d  sections  of  the  Act  of  1847  were  void,  becaUiBe  tteir* 
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^^travene  that  article  in  the  Constitution,  inhibiting  the  passage  of 
^  Act  containing  matter  variant  from  what  is  expressed  in  the 
^Ue.  The  Court  declined  so  to  charge,  and  this  is  the  next 
S'^ound  of  error  assigned. 

Defendant's  counsel  requested  the  Court  also  to  charge,  that 
^^  Act  of  1847,  so  far  as  it  provides  for  the  forfeiture  and  sale 
^^the  fractional  lot  purchased  and  paid  for  by  defendant,  on  the 
^^le  ground  that  he  had  failed  to  take  out  a  grant,  was  void,  be- 
^^use  it  is  repugnant  to  the  16th  section  I.  Article  of  the  Con- 
^tution  of  the  United  States,  which  provides,  "  that  no  State 
^iall  pass  any  ex  post  fado  law,  or  law  impairing  the  obligation 
of  a  contract."  The  Court  declined  so  to  charge,  and  this  is  the 
^ext  ground  of  error  assigned. 

H.  Holt,  for  plaintiff  in  error. 

H.  L.  Benning,  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

This  is  an  action  of  ejectment,  for  fraction  No.  10,  in  the  7th 
district  of  Muscogee  County,-  purchased  originally  at  the  sales 
in  1828,  under  the  provisions  of  the  Act  of  22d  December, 
1827.  Seaborn  Jones,  the  defendant  in  error,  became  the  pur- 
chaser, for  the  sum  of  $1550 ;  received  a  certificate,  in  accordance 
with  the  provisions  of  said  Act,  and  transferred  the  same  to  one 
Stephen  W.  IngersoU.  The  whole  purchase  money  was  paid, 
prior  to  the  passage  of  the  Act  of  1834,  for  the  sale  of  reverted 
fractions  ;  and  the  certificate  of  said  sale,  with  all  the  instalments 
duly  paid  thereon,  became  legally  vested  in  John  G.  Winter, 
plaintiff  in  error,  by  sundry  mesne  conveyances. 

Subsequent  to  that  time,  to  wit:  in  December,  1847,  an  Act 
was  passed,  by  which  said  fraction  was  declared,  under  certain 
conditions,  forfeited  to  the  State,  and  ordered  to  be  re-sold.  It 
was  sold,  and  Seaborn  Jones,  the  defendant  in  error,  again  be- 
came the  purchaser,  and  instituted  this  suit  to  recover  posses- 
non  of  the  premises,  together  with  the  rmsne  profits  ;  and  a  judg- 
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ment  \^s  rendered  for  the   same  in  his  favor,  in  the  Superior 
Court  of  Muscogee  County. 

At  the  trial,  counsel  for  the  defendant  below  requested  the 
Court,  among  other  things,  to  charge  the  Jury,  that  the  Act  of 
1847,  so  far  as  it  provides  for  the  forfeiture  and  re-sale  of  the 
fractional  lot  in  dispute,  on  the  ground  that  the  purchaser  had 
failed  to  take  out  the  grant,  was  void,  because  repugnant  to  the 
10th  section  of  the  1st  Article  of  the  Constitution  of  the  United 
States,  which  declares,  that  "  no  State  shall  pass  any  law  im- 
pairing the  obligation  of  contracts,"  which  request  was  refused. 
And  to  this  ruling,  counsel  for  John  G.  Winter  excepted,  and 
filed  his  writ  of  error  to  this  Court.  The  only  question  which  I 
propose  to  discuss  is,  the  alleged  repugnance  of  the  Act  of  1847, 
to  the  Constitution. 

[l.]  The  power  of  the  Judiciary  to  pronounce  against  the 
validity  of  those  laws  which  contravene  the  Constitution,  however 
delicate  and  embarrassing  in  their  exercise,  has  ceased  to  be  a 
debatable  question  in  the  Courts  of  the  Union.  At  an  early 
period  this  power  was  denied,  on  the  ground  that  the  Judiciary 
being  at  most,  but  a  co-ordinate  branch  of  the  government,  they 
could  not  defeat  or  control  the  Legislative  will,  by  vacating 
laws,  of  the  constitutionality  of  which,  one  department  had  no 
better  right  to  judge  than  the  other. 

But  the  conclusion  to  which  the  whole  country  has  come, 
with  a  concurrence  of  opinion  and  unanimity  of  sentiment, 
which  leaves  no  room  to  doubt  its  correctness  is,  that  the  Con- 
stitution is  the  permanent  law  of  the  land ;  and  that  all  legisla* 
tive  acts  which  impugn  its  provisions,  are  not  merely  voidable, 
but  absolutely  void.  That  the  question  was  between  conflicting 
laws,  one  of  which  must  give  way  and  the  other  stand  ;  and  the 
whole  point  was,  whether  the  Court,  who  could  execute  but  one 
of  the  laws,  had  a  right  to  decide  whether  there  was  a  conflict, 
ahd  which  should  yield  ?  That  the  Judiciary  owe  a  duty  to  the 
Constitution  above  that  which  they  owe  to  the  Legislatuoe,  and 
that  when  one  says  one  thing  and  the  other  a  contrary  thing,  tfaey 
must  obey  the  Constittdiony  which  is  in  effect,  deciding  against 
the^. 
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The  same  section  of  the  Constitution  which  restrains  the  in- 
*l\vidual States  from  passing  any  law  impairing  the  obligation 
^t  contracts,  prohibits  them  also,  from  passing  any  bill  of  attain- 
'ia,  tx  post  Jado  law,  from  making  any  thing  but  gold  or  otbei 
'Join  a  tender  in  payment  of  debts,  or  granting  any  title  of  no- 
liiitj". 

Suppose,  what  I  admit  is  not  very  likely  to  happen,  that  the 
Legislature  should  pass  an  Act  of  Jiliainder,  against  an  obnox- 
ious citizen,  for  treason,  or  making  cotton,  or  any  other  thing 
but  gold  and  silver,  a  lawful  tender ;  or  conferring  the  title  of 
Marquis  or  Duke  upon  some  one,  for  meritorious  services  ren- 
dered the  public?  Will  it  be  pretended  that  the  Courts  could 
be  compellable  to  execute  such  laws,  against  the  plain  meaning 
and  express  \rords  of  the  Constitution  ?  No  one,  I  apprehend, 
having  a  proper  sense  of  the  obligations  of  an  oath,  will  contend 
for,  or  defend  auch  a  doctrine !  It  carries  the  highest  degree  oi 
impiety,  as  well  as  absurdity,  upon  its  face !  True,  these  are 
stiDDg  cases ;  but  the  manner  or  degree  in  which  these  constitu- 
tional  inhibitions  are  violated,  can  make  no  difference.  See  I 
Tudc.  Black,  appendix,  293,  355. 

While,  therefore,  I  shall  always  feel  it  to  be  both  my  duty  and 
pleasure  fairly  and  patiently  to   compare  legislative   Acts,  with 
both  the  State  and  Federal   Constitutions,   and  if  possible,  to 
reconcile  the  one  ^vith  the  other,  yet,  when  fully  satisfied  in  my 
judgment  and   conscience,  that  they   violate   these  paramount 
taws  which  I  have  sworn  to  support,  I  shall  not  hesitate  to    ad- 
judge them  nugatory,  regardless  of  the  consequences ;  deriving 
consolation  from  the  conviction  that  I  have  iaithfully  performed 
mj  duty,  and  that  the  people  will  sooner  or   later  do  me  justice. 
Assuming  it  as  a  priociple,  then,  that  a  case  may  occur,  where 
it  may  become  the  duty  of  the  Judiciary  to  declare  a  Statute  of 
die  Stale  contraiy  to  the   Constitution,  and  where  they  may  be 
caUed  upon  to  arrest  Its  execution,  we  are  led  to  inquire  wheth- 
^^  ^  the  Act  in  f4uestion  is  of  this  character  ? 
^^b  [2.]  All  the  commentators,  and  all  the  adjudicated  cases  up- 
^^Hh  C<nistitutionul  Law,  agree  in  these  fundamental  propositions : 
^^^^hgilbe  objection  to  a  law,  on  the  ground  of  its  impairing  the 
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oblitration  of  a  contract,  does  not  depend  upon  the  extent  of  the 
change  which  the  law  may  make  in  it. 

[3.]  That  any  deviation  from  its  terms,  by  imposing  condUians 
not  expressed  in  the  contract^  however  minute  and  apparently  im- 
material in  their  effect,  is  within  this  constitutional  prohibition. 
[4.]  Moreover,  it  is  well  settled,  that  a  contract  entered  into 
between  the  State  and  an  individual,  is  as  fully  protected  by  this 
prohibition,  as  a  contract  between  two  individuals ;  that  the 
contracting  parties,  whoever  they  may  be,  stand  in  this  respect, 
upon  the  same  ground ;  that  the  obligations  imposed,  and  the 
rights  acquired  by  virtue  of  the  contract,  cannot  be  impaired  by 
a  legislative  Act. 

[5.]  That  a   constitutional  Act  of  the   Legislature,  which  is 
equivalent  to  a  contract  when  performed,  is   a  contract  exeadedj 
and  whatever  rights  are  thereby  created,  a  subsequent  Legisla- 
ture cannot  impair.     Sfnitk^s  Com.  on  Con,  LaWy  p.   382,  385. 
Story  on    Con.  U.  S.  §§1379,  1385.     1    lient's  Com.    §19,  p. 
388.     Green  vs.  Biddle,  8   TV/ieai.  1,  84.     Fletcher  vs.  Peck,  6 
Cranchy  87,  135.     Trustees  of  the  Bishop^ s  Fund  vs.    Rideny  13 
Day^s  R.  87.     J\ew  Jersey  vs.    WUsony  7  Crandiy  164.     Tarvdt 
vs.  Taylor,  9  Ibid,  43.     Sturges  vs.  Crowingshieldy  4   Wheat.  R. 
122.     Dartmouth  College  vs.  Woodward,  4  Wheat.  R.  518.     jft- 
waier  vs.  Woodbridge,  6  Conn.  R.  223.     Osborne  vs.  Humphry,  7 
Conn.  R.  736.     The  Derby  Turnpike   Co.  vs.   Parks,  10  Conn. 
522.     Landon  vs.  Litchfield,  11  Ibid,  257.     The  Peopie  vs.  IHatt, 
17  Johns.  R.  195. 
Let  us  test  the  Act  under  re\'iew  by  these  principles. 
The  Legislature,  at  its  session  in  1827,  passed  an  Act  to  dis- 
pose of  the  residue  of  the  lands  before  that  time  reserved  for  the 
State.     The  1st,  2d,  and  3d  sections,  provide  for  the  appoint- 
ment and  qualification  of  the  commissioners,  who  were  to  cai^ 
ry  the  law  into  effect,  the  surveying   of  the  land,  &c.     By  the 
4th  section  it  is  enacted,  "  That  the  highest  bidder  for  any  frac- 
tion or  fractions,  lot  or  lots  of  land  or  islands,  authorized  to  be 
sold  by  the  Act,  shall  be  the  purchaser,  who  shall  pay   to  the 
commissioners  aforesaid,  one-fifth  of  the  purchase  money  in 
^pecie^  or  current  bills  of  any  chartered  bank  of  the  State ;  on 


AMERICUS,  JULY  TERM,  1S51.  197 

Winter  rs.  Jones. 

the  payment  of  which,  the  said  commissioners,  or  a  majority  of 
tiem,  shall  give  to  such  purchaser  a  certificate,  stating  the 
amount  paid,  and  the  amount  of  said  purchase  money  then  due, 
and  to  be  paid  in  four  equal  instalments." 

Section  5th  enacts,  "  That  any  purchaser  failing  to  pay  any 
instalment  to  the  Treasurer,  within  sixty  days  afte)*  the  same  be- 
comes due,  shall  forfeit  the  amount  paid,  and  said  lands  shall 
revert  to,  and  become  the  property  of  the  State." 

By  the  6th  section  it  is  farther  enacted,  "  That  when  the  last 
instalment  is  paid,  according  to  the  face  of  the  certificate  given 
by  the  commissioners,  it  shall  be  the  duty  of  the  Governor  to 
cause  a  grant  or  grants  to  be  made  out  in  the  name  of  the  hold- 
er of  said  certificate,  agreeably  to  the  laws  then  in  force  regula- 
ting grants,  which  said  grant  shall  be  given  to  the  holder  of  said 
certificate  or  certificates,  on  his  or  her  paying  the  sum  of  $4,50 
into  the  treasury  of  this  State,  for  office  fees."  Dawson^s  Com. 
267. 

The  certificate  given  by  the  commissioners  in  pursuance  of 
the  4th  section  of  this  Act,  stated  the  amount  paid  on  each  frac- 
tion, and  the  amount  of  purchase  money  due,  and  to  be  paid  in 
five  annual  instalments,  with  the  condition  or  clause  of  forfeit- 
ure, on  failure  to  pay  each  instalment  within  sixty  days  after  they 
severally  became  due.  And  this  is  the  whole  contract  between 
the  State  and  the  purchaser.  The  State  on  her  part,  reserves 
the  right  to  reclaim  the  land  on  the  non-payment  of  any  part  of 
the  price,  and  to  retain  the  money  already  paid;  and  she  obliges 
herself  to  make  out  a  grant  so  soon  as  the  last  instalment  is  paid, 
and  deliver  it  to  the  purchaser  or  his  assignee,  upon  the  payment 
of  $4,50,  the  ofiSce  fees,  the  remuneration  fixed  for  executing  a 
tide. 

•  * 

The  piu'chaser  on  his  part,  obliges  himself  to  pay  a  certain 
iai  for  the  land,  in  five  instalments,  and  consents  to  forfeit  the 
Imdytc^therwith  the  payments  already  made,  should  he  fail  to 
H^  cMier  of  the  instalments  as  required  by  the  Act  and  the  cer- 
IpBlte  issued  by  the  commissioners,  by  the  direction  thereof. 
fte  poichaser  agrees  to  pay  $4,50  for  the  grant,  before  he  is 
to  T^ceive  the  same. 
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And  this  is  all  that  can  be  contended  for,  even  if  the  6th 
tion  is  embodied  in  the  contract,  and  considered  as  constituting 
a  part  thereof.  But  counsel  for  plaintiff  in  error  have  insisted, 
and  we  think  it  difficult  to  answer  the  argument,  that  the  4th 
and  5th  sections  of  the  Act,  and  the  certificate  executed  con- 
formably thereto,  stating  the  terms  of  purchase  and  the  mode  of 
payment,  with  the  forfeiture  annexed,  contains  all  of  the  con- 
tract ;  and  that  the  6th  section  is  merely  directory  to  the  Go- 
vernor, to  deliver  a  grant  to  the  holder  of  the  certificate,  (when- 
ever he  shall  wish  to  have  his  tide  evidenced  by  a  grant,)  upon 
payment  of  the  ofiice  fees. 

Such,  then,  is  the  contract  made  by  the  parties  in  1828,  un- 
der the  Act  of  1827  ;  and  it  is  conceded,  that  the  contract  can- 
not be  enlarged  or  abridged,  or  saddled  with  conditions  not 
expressed  in  the  contract,  except  by  mutual  consent  of  both  par- 
ties to  the  agreement ;  and  that  any  law  having  this  tendency, 
is  unconstitutional  and  a  nullity.  Does  not  the  Act  of  1847 
have  this  effect  ?    Is  it  not  obnoxious  to  this  objection  ? 

It  limits  the  time  of  taking  out  the  grant,  until  the  first  day  of 
November  next  ensuing  its  passage,  and  imposes  as  a  penalty  for 
non-compliance,  a  forfeiture  of  the  land.  Are  there  any  such 
terms  or  conditions  as  these  expressed  in  the  contract  ?  Is  it 
not  silent  upon  this  subject  ?  It  provides  expressly,  that  a  feil- 
ure  to  make  punctual  payments  shall  work  a  forfeiture.  Is  it 
not  strange  and  unaccountable,  that  the  neglect  or  omission  to 
take  out  a  grant,  should  be  made  now  to  produce  the  same  re- 
sult, when  neither  the  law  nor  the  certificate  included  any  such 
provision  ?  If  one  cause  of  forfeiture  is  expressly  provided  for, 
is  not  the  inference  strong  and  irresistible,  that  all*others  are  ex- 
cluded, especially  when  the  cause  of  forfeiture  sought  to  be  lug- 
ged in,  is  of  a  different  character  and  description  altogether, 
from  those  which  are  enumerated  ? 

Was  it  left  out  through  neglect,  or  forgetfulness  ?  This  can 
hardly  be  supposed,  when  the  attention  of  the  Legislature  was 
directed  to  the  veiy  subject  of  what  should,  or  should  not,  woik 
a  forfeiture  of  the  property  purchased. 
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Our  conclusion  is,  that  there  was  no  such  intention  in  the 
xsinds  of  either  of  the  contracting  parties.  It  was  certainly  not 
the  understanding  of  the  vendee,  or  after  pacing  $1550  for  the 
fraction,  he  surely  would  not  have  permitted  this  valuable  inter- 
est to  revert  to  tlie  State,  by  withholding  the  pittance  exacted  for 
the  grant ;  and  the  character  of  the  State  for  justice  and  liberali- 
ty, forbids  that  any  such  design  should  be  imputed  to  her. 

How  broad  the  difference  between  tliis  class  of  cases,  and  that 
-where  the  purchaser  has  failed  to  pay  the  amount  of  the  purchase 
money  ;  and  notwithstanding  there  are  some  expressions  in  the 
Act  of  1847,  which  would  seem  to  apply  to  both,  yet  for  myself, 
I  cannot  resist  the  belief,  that  it  was  not  so  understood  or  intend- 
ed by  the  General  Assembly.  I  infer  tliis,  not  merely  from  the 
manifest  wrong  which  such  a  measure  would  inflict  upon  the 
purchaser,  who  had  promptly  fufiUed  his  engagement  to  the  pub- 
lic, but  from  the  words  of  the  Act  itself.  It  is  "  to  authorize  the 
OoTemor  to  appoint  fit  and  proper  persons,  to  sell  and  dispose 
of  the  undravm  lots^  in  the  land  lotteries  heretofore  had  in  this 
State ;  and  to  limit  the  time  for  fraction  purchasers  to  payjbr^  and 
take  out  grants  for  fractions." 

Who  would  suppose,  whatever  maybe  the  strict  grammatical 
construction  of  this  language,  that  it  was  designed  to  embrace 
purchasers  effractions,  who  had  already  paid  the  u?Ao/e  purchase 
money  ?  So  much  for  the  title.  Again,  the  1st  section  provides, 
^  that  all  persons  who  have  purchased  fractional  lots  in  this 
State,  under  the  laws  requiring  them  to  take  out  grants  for  said 
purchases,  shall  have  until  the  firstday  of  November  next  there- 
after, to  take  out  their  grants.'' 

But  what  law  is  there  "  requiring  "  purchasers  who  have  paid 
up  the  whole  amount  of  purchase  money,  to  take  out  grants  ? 
The  Act  of  1827  makes  no  such  requisition,  much  less  does  it 
declare  a  forfeiture  on  failure  to  do  this.  No  time  is  prescribed 
even,  within  which  grants  are  to  issue.  It  only  enacts,  that 
\rhen  the  instalments  are  all  paid,  agreeably  to  the  ceriificaie  given 
by  the  commissioners,  that  it  shall  be  the  duty  of  the  Governor 
to  cause  gprants  to  issue,  and  to  be  delivered  to  the  holder  of  the 
certificate,  upon  the  payment  of  the  office  fees. 
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I  will  not  be  guilty  of  the  disrespect  of  saying,  that  there  has 
been  any  misconception  or  pen- ersion  of  the  intention  of  the  law-- 
making power,  in  the  practical  interpretation  which  has  heet^ 
given  to  the  Act  of  1847  ;  but  reposing,  as  I  do,  the  utmost 
confidence  in  the  wisdom  and  justice  of  the  representatives  of 
the  people,  I  entertain  no  doubt  whatever,  that  upon  are-exam- 
ination of  the  question,  they  ^vill  repudiate  any  such  intention, 
as  that  which  has  been  ascribed  to  this  Act,  and  solemnly  affirm 
the  view  which  we  take  of  it. 

[6.]  I  am  aware,  that  with  the  wisdom,  sound  policy  and 
expediency  of  a  law,  the  Courts  have  nothing  to  do.  These 
are  matters  purely  of  legislative  deliberation  and  cognizance. 

[7.]  Still,  before  determining  that  the  Constitution  has  been 
plainly  and  palpably  infracted,  incautiously  or  otherwise,  by  a  co- 
ordinate branch  of  the  government,  the  best  energies  of  our 
minds  should  be  employed  in  putting  such  construction  upon  it 
as  to  uphold  it  if  possible,  and  carry  it  into  effect,  ui  res  mqjis 
vcdeat  quam  pereat. 

Be  this  as  it  may,  however,  for  myself,  I  can  never  consent 
that  the  omission  to  take  out  a  grant  in  this  case,  within  the  time 
limited  by  the  Act  of  1847,  or  within  any  other  period,  by  a 
purchaser  who  has  paid  up  the  whole  amount  of  the  purchase 
money,  shall  work  a  forfeiture  of  the  property,  there  being  no 
such  condition,  expressed  or  implied,  in  the  original  contract  of 
sale  between  him  and  the  State.  That  fractions  which  were 
bought  and  not  paid  for,  should  revert  to  and  again  become  the 
property  of  the  State,  is  perfjpctly  right,  for  such  was  the  bargain 
between  the  State  and  the  citizen ;  and  that  it  was  entirely  com- 
petent for  the  Legislature  to  make  such  disposition  of  this  por- 
tion of  the  public  domain,  as  is  provided  for  in  the  Act  of  1847, 
there  can  be  no  doubt.  And  that  draum  lots^  where  the  fortunate 
drawer  failed  to  take  out  his  grant,  as  in  Brinsfield  vs.  Carter^ 
(2  Creo.  R,  143,)  should  be  subject  to  like  disposition,  it  is 
equally  clear.  For  these,  too,  by  the  terms  of  the  contract,  the 
person  drawing  "  and  failing  to  take  out  his  grant  within  two 
years  from  the  date  of  the  draw,  forfeited  his  right  to  receive  a 
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{[rant  to  the  land  so  drawn,  and  the  same  reverted^to  the  State." 
JkoDsoTCs  Compilaiumj  256. 

But  could  any  two  cases  be  more  distinguishable  in  principle, 
than  Brinsfield  and  Carter  and  Winter  and  Jones  ?  Besides,  in 
lottery  lands,  the  $18  ^was  not  the  oflSce  fee,  neither  was  it  the 
price  of  the  grant.  It  was  a  revenue  provision.  It  was  the 
whole  consideration  received  by  the  State  when  she  parted  with  her 
title  to  the  property.  The  mere  dra^ving  did  not  vest  the  right. 
It  clothed  the  drawer  with  the  pre-emption  right  of  purchasing 
the  land  at  $18,  on  a  credit  of  two  years. 

[8.]  But  in  the  case  before  the  Court,  the  purchase  money, 
$1550,  was  the  consideration  received  by  the  State,  for  parting  with 
herright  of  property  in  the  fraction  ;  and  the  $4,50  grant  fee,  was 
the  price  fixed  upon,  which  the  purchaser  should  pay  for  his 
title  ;  an  expense  which,  without  any  stipulation,  would  have  fal- 
len upon  him  by  the  course  of  Common  Law,  in  cases  between 
mdividuals.  For,  unless  there  is  an  express  agreement  to  the 
contrary,  the  cost  of  the  conveyance  falls  upon  the  purchaser. 
Sag.  an  Vend.  296.  And  it  would  be  monstrous  to  maintain 
diatthe  insertion  of  a  clause  in  the  Act  of  1827,  which  the  law 
would  have  implied  without  it,  should  operate  so  prejudicially  to 
the  purchaser.  The  maxim  is  expressio  coram  qtus  tacite  insunt 
nikiloperaiur. 

Believing  then,  as  we  do,  that  this  contract,  made  between  the 
legally  authorized  agents  of  the  State  and  the  purchaser  of  this 
fraction,  in  conformity  with  the  Act  of  1827,  is  under  the  pro- 
tection of  the  10th  section  and  1st  article  of  the  Constitution  of 
the  United  States  ;  and  that  the  Act  of  1847,  if  it  warranted  the 
subsequent  sale  made  under  it  of  this  fraction,  because  the  grant 
had  not  been  taken  out,  impairs  the  obligation  of  this  contract 
by  superadding  a  condition  or  clause  of  forfeiture  not  contained 
therein,  we  feel  ourselves  bound  to  declare  it  invalid,  and  to 
award  a  judgment  to  the  plaintiff  in  error. 

And  here  we  might  leave  the  case.  It  may  not  be  amiss, 
however,  to  inquire  what  is  the  nature  and  extent  of  Winter's 
title. 

TQLZ   26 
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[9.]  In  the  case  of  Sims'  leasee,  vs,  Irmnc^  (3  DaU.  425,)  this 
doctrine  was  elaborately  considerecl.  The  question  to  be  deter- 
mined was,  wlielher  a  warrant  and  survey  and  payment  of  the 
consideraiian,  gives  a  legal  right  of  entry,  sufficient  to  maintain 
an  ejerlment  ?  Counsel  in  the  negative  insisted  that  2l patent  was 
essential  to  ihe  title  of  the  plaintifT;  that  uniil  that  issued,  the 
terms  of  the  bargain  w'ere  not  settled,  ?/or  had  ihe  propietors  part- 
ed with  the  fee;  that  it  was  a  paradox  to  maintain  that  the  Ugnl 
estate  could  exist  in  the  propnetors  and  the  purchaser,  at  the  same 
time. 

[10.]  But  the  Court  held  that  a  warrant  and  survey,  tchere  no 
money  remained  to  be  paid^  had  uniformly  been  deemed  a 
legal  title,  as  opposed  to  an  eqvUahle  one ;  and  had  all  the  con- 
sequences as  such,  even  as  to  dower,  which  was  conclusive  as 
to  its  being  a  /fo-a/ title,  there  being  no  dower  of  an  equitable  es- 
tate ;  and  that  a  patent  was  only  ijetessary  to  ascertain  t/tai  all  pre' 
nioxis  requisites  had  been  complied  loith. 

[11.]  In  the  lessee  of  Penns  vs.  Klyne^  (1  Wa^ih.  C.  C.  Rep. 
20,)  the  Court  say,  "  the  plaintiff  has  no  patent,  but  yet,  by  the 
Common  Law  of  this  State,  a  warrant  and  survey,  if  the  considr 
eration  bepaid^  gives  a  legal  tille  against  the  pro/?ne/ary,  as  much 
so  as  if  the  patent  had  been  granted.  If  the  consideration  be  not 
paid,  then  the  legal  title  is  not  out  of  the  proprietary ;  but  still, 
the  warrant  holder  has  an  equitable  title,  which  he  may  render 
a  legal  one,  by  paying  what  is  due  to  the  proprietary."  See 
also,  the  Lessee  of  Copely  vs.  Biddk^  (2  Wash,  C.  C.  Rep.  354,) 
to  the  same  point.  Carson^s  lessee  vs.  Botidinot  2  Ibidy  33 ; 
and  the  Lessee  of  Vanhom  vs.  Chesnuty  {Ibid^  160,)  draw  the  same 
distinction  between  a  legal  and  an  equitable  title,  which  consists 
in  the  payment  or  non-payment  of  the  purchase  money  to  the 
State,  and  affirm  by  impUcation,  the  same  doctrine. 

In  Kentucky,  in  the  case  of  Thomas  vs.  Marshall^  (Hardiff?i 
R.  19,)  it  was  held,  that  this  was  an  inchoate  legal  title,  and 
might  be  aliened  and  sold  under  execution.  And  in  Shearer  vs. 
Clayy  (1  LiU.  260,)  the  Supreme  Court  of  that  State  held,  that 
neither  the  delivery  nor  the  acceptance  by  the  grantee  of  a  ftr 
tent  is  necessary  to  the  consummation  of  title. 
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[12.]  This  question  lias  been  frequently  before  the  Courts  of 
Jklabama,  and  in  Goodlet  vs.  Smif/tsorty  (5  Poiier^s  R,  245,)  was 
examined  at  some  length.  This  was  an  aclion  of  trespass  io  try 
titles.  The  plaintiff  relied  upon  a  Sheriff's  deed,  and  proposed 
to  show  by  proof,  that  tlie  land  he  claimed  hnd  been  entered  by 
the  defendant  in  execution,  in  tlie  land  office  of  the  Coosa  land 
district,  previous  to  the  Shciiff's  levy  upon  it ;  and  thai  full  pay- 
ment had  been  made  by  the  dejcndunt^  who  had  secured  the  certifi- 
cate thereof,  in  due  form  ot'  law.  Tlic  Circuit  Court  charged 
the  Juiyon  the  tri;»l,  that  previous  to  the  issuing  of  a  patent,  the 
purchaser  of  land  from  the  United  vStates  had  no  such  title  there- 
in as  was  subject  to  levy  and  sale.  Goodlet  having  failed  in  his 
suit,  prosecuted  a  writ  of  enor  to  je\crse  the  judgment  rendered 
against  him  and  assigned  for  error  in  the  Supreme  Court,  the 
instructions  before  slated. 

And  after  argument,  the  appellate  tribunal  held,  thai  in  cases 
of  sales  made  by  the  govcnrment^  the  law  gives  ilie  right  ^  and  the 
patent  may  be  considered,  not  as  the  title  itself,  but  as  the  evi- 
dence by  which  it  is  shown,  tliat  the  pre-requisites  of  a  legal  ti- 
tle have  been  complied  with. 

[13.]  That  the  act  of  purchase  transfers  an  immediate  right  of 
possession  ;  and  that  the  title  thus  acquired,  is  sufficient  to  en- 
able the  purchaser  to  arrest  an  intruder  by  due  course  of  law; 
amltbat  the  certificate  which  was  requii  ed  to  be  given  until  the 
patent  could  issue,  where  the  money  was  all  paidj  was  evidence 
thai  the  purc/tase  was  complete ;  and  tliat  by  act  of  entry  and 
payment  of  the  purchase  money,  the  purchaser  of  land  from  the 
United  States,  (and  I  add,  from  each  of  the  individual  States,) 
acquires  an  inchoate  legal  title,  which  would  descend  and  might- 
be  aliened  orsold  under  execution,  as  any  other  legal  title. 

[14.]  The  same  Court,  mBtdlock  vs.  Wilson j  (2  Porter* s  Rep. 
436,)  decided  two  years  earlier,  expressed  an  opinion  upon  the 
gnde  of  interest  or  title,  indicated  by  a  paper  like  that  held  by 
Winter.  They  say,  that  by  the  laws  of  the  United  States,  the 
legal  and  bona  fide  holder  of  a  receipt  or  certificate  of  this  kind, 
m  mdefiasibly  entitled  to  a  patent^  (and  so  we  say,  that  John  G. 
^Roller  is  indefeasibly  entitled  to  a  grant,  that  is,  \v^s  ^  t\!^V  V^ 
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one,  which  no  power  under  heaven  can  ditfiai^  annul,  or  abro- 
gate.) Nothing  more  is  necessary  on  his  part  to  secure  it  He 
ahready  hasa  legal  right.  2%e  rtc^ifi  and  the  law  imperatwdg 
command  the  issuing  of  the  patent^  or  the  complete  evidence  of 
the  title ;  and  until  this  is  done,  the  receipt  for  the  purchase 
money  is  the  best  evidence  of  the  right,  which  the  nature  of  the 
case  admits  of. 

[16.]  And  while  the  Chief  Justice,  in  delivering  the  opinion  of 
the  Court,  admits  that  a  paper  tide  like  this,  is  fully  within  the 
equity  of  the  Statute  passed  in  that  State  in  1812,  (.^tfe.  Dig. 
283,)  still  he  did  not  consider  receipts  of  this  nature,  as  requi- 
ring the  aid  of  any  Staute.  For  that,  upon  the  principles  of  the 
Common  Law,  they  must  be  regarded  as  evidence  of  a  grade  of 
title,j  which  at  least  confers  the  right  of  possession ;  and  this 
alone  is  sufficient  to  maintain  trespass.  But  the  Judge  held 
that  it  was  more ;  that  it  was  nothing  less  than  inchoate  evidence 
of  an  absolute  title. 

The  case  of  Masters  vs.  Eastis^  (3  Porter*s  R.  363,)  is  not  con- 
sidered at  variance  with  the  principle  decided  in  these  cases. 
And  if  it  was,  it  was  virtually  overruled  by  Goodld  and  SmitAsonf 
which  was  decided  twelve  months  after  it.    Judge   GoUUhuxaU^ 
in  referring  to  the  case  of  Masters  vs.  EastiSj  supposes  that  the 
judgment  was  predicated  upon  some  defect  in  the  mesne  conveyan- 
ces, the  certificate  having  been  probably  assigned  by  mere  indorse- 
ment, which  would  not  pass  the  tide.     For  that  while  it  was  ruled 
that  the  grantee  of  the  United  States  must  succeed  against  the  as- 
signee of  a  certificate,  which  had  previously  been  held  by  the 
grantee,  and  which  he  had  assigned  to  him,  yet,  the  Cour 
directly  and  explicidy  recognize  the  principle,  that  if  a  convej 
ance  had  been  made  by  deed,  the  tide  of  the   grantee  by  t) 
patent,  would  have  inured  to  the  defendant  in  that  action. 

The  case  of  Masters  vs.  EasUsy  therefore,  is  a  direct  authoi 
in  favor  of  Winter,  so  far  as  the  main  principle  involved  in  ^ 
controversy  is  concerned ;  for  it  concedes  that  where  the 
tificate  has  been  transferred  to  the  present  holder,  so  as  to 
the  property,  nothing  remains  in  the  State  but  the  naked  I 
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1itle ;  that  whenever  the  grant  issues,  it  inures  to  the  benefit  of 
the  bcma^fide  holder. 

And  this  Court,  in  accordance  with  this  current  oi  authority, 
which  might  be  greatly  multiplied,  ruled,  in  Piiis  vs.  BuUardy  (2 
Geo.  Rep.  10,)  that  where  the  vendee  has  paid  for  the  land,  he 
has  such  a  legal  estate  as  subjects  it  to  levy  and  sale  under  an  exe- 
cution at  law ;  and  that  no  conveyance  was  necessary  to  vest  in 
&e  purchaser  the  legal  estate. 

So  in  this  case,  the  State  retained  nothing  but  the  naked  title, 
and  this  she  held  as  trustee  for  the  purchaser ;  and  this  was  all 
the  Legislature  could  dispose  of. 

But  it  is  argued  that  Winter  had  not  paid  the  $4,50  gran  t  fee. 
I  have  endeavored  to  show,  that  under  the  Act  of  1827,  this  was 
no  part  of  the  purchase  money  or  consideration  for  the  land. 
The  State  did  not  so  understand  it;  for  the  purchase  money  was 
divided  into  five  instalments,  and  the  grant  fee  was  a  separate 
and  distinct  matter,  and  provided  for  in  a  separate  and  distinct 
section  of  the  Statute.  It  was  to  remunerate  the  officers  of  the 
goyemment  for  their  personal  labor  in  preparing  the  title,  and  is 
so  stated  in  the  Act  itself. 

But  it  is  not  necessary  to  this  case,  to  establish  that  Winter 
held  such  an  estate  in  this  fraction,  as  would  subject  it  to  sale 
under  a  Common  Law  Ji.  fa.  It  is  enough,  that  under  the 
contract,  a  right  had  vested  in  him  to  have  the  grant  made  out 
iq[K>n  the  payment  of  $4,50,  the  only  condition  prefixed  to  its 
delivery.  And  there  was  no  time  limited  within  which  the  appli- 
cation was  to  be  made,  but  it  was  left  entirely  to  the  option  and 
convenience  of  the  purchaser.  And  to  attempt,  under  these  cir- 
cumstances, to  deprive  a  citizen  of  his  land  for  omitting  to  apply 
for  a  grant  within  ten  months  from  the  date  of  the  Act,  is  a  pro- 
cedure at  war  with  the  whole  policy  and  practice  of  the  State, 
fiom  its  organization  down  to  the  present  period. 

But  is  it  competent  for  a  Court  of  Law  to  go  behind  the  grant, 
and  examine  into  the  authority  upon  which  it  was  issued  .^ 

Whatever  doubts  may  have  arisen  at  one  time  in  England  on 
Has  question,  and  whatever  conflict  of  opinion  may  have  existed 
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in  the  (afferent  Slate  Courts  respecting  it,  there  can  be  none  at 
this  day,  in  this  country. 

[16.]  It  is  true  that  every  presumption  is  in  favor  of  a  grant 
That  every  pre-requl^lte  has  been  perfonned,  is  an  inference 
prop'iily  dedncible  from  the  fact,  that  it  is  the  act  of  the  highest 
officer  of  the  State,  andpoifonued  in  the  execution  of  a  function 
prescribed  by  law,  and  requiting  the  exercise  of  judgment  and 
discretion.  It  would,  IhoieJb'e,  be  extremely  unreasonable,  to 
void  a  grant  in  any  Court  for  irreG^ulnrities  in  the  conduct  of  those 
who  are  appointed  by  the  government,  to  supervise  the  progres- 
sive course  of  a  title,  from  its  commencement  to  its  consummation 
in  a  grant.  But  there  are  some  things  so  essential  to  the  validi- 
ty of  the  cent  I  act,  that  the  great  pnnciples  of  justice  and  of  law 
would  be  violated,  didtJjcie  n(»t  exist  atiibunal  to  which  an  in- 
jured party  might  appeal,  and  in  which  the  validity  of  the  grant 
might  be  examined.  Polkas  hnee  vs.  Wendell  et  aL  9  Cranchj 
87. 

[17.]  In  general,  a  Court  of  Equity  appears  to  be  a  tribunal 
better  adapted  to  this  object,  than  a  Court  of  Law. 

[18.]  But  there  are  cases  where  a  giant  is  absolutely  void, 
as  where  the  State  has  no  title  to  the  thing  granted;  or  where 
the  officer  had  no  autlioiity  to  issue  the  giant.  In  such  cases, 
the  validity  of  the  grant  is  necessarily  examinable  at  law\     Bnd. 

Says  Chief  Justice  A>??/,  in  Jackson  vs.  Lawtony  (10  Johns.  Jt. 
23,)  "If  the  elder  patent  in  the  piesent  case  was  issued  by  mis- 
take, or  upon  false  suggestions,  it  is  voidable  only ;  and  unless 
letters  patent  are  absolutely  void  on  the  face  of  them,  or  the  is- 
suing of  them  was  without  authority,  or  was  prohibited  by  Stat- 
ute, they  can  only  be  avoided  in  a  regular  course  of  pleading, 
in  which,  the  precise  irregularity  or  mistake,  is  directly  put  in 


issue." 


And  in  PaiterS&n  vs.  Winn,  (11  W/ieaf.  Rep  380,)  the  Su- 
preme Court  say :  "  We  may,  therefore,  assume  as  the  setUed 
doctrine  of  this  Court,  that  if  a  patent  is  absolutely  void  upon  its 
face,  or  the  issuing  thereof  was  without  authority,  or  prdubited 
by  Statute,  or  the  State  had  no  tide,  it  may  be  impeached  eolkl* 
eraUy  in  a  Court  of  Law^  in  an  action  of  ejectment.    But  in 
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S^^eral,  other  objections  and  defects  complained  of,  must  be 
P^t  in  Issue  in  a  regular  course  of  proceefllng  to  avoid  the 
Patent." 

The  practice  which  has  always  prevailed  in  the  Courts  of 
Georgia,  so  far  as  we  have  any  infotmation  upon  the  subject,  is 
^accordance  with  the  rule  hee  laid  down. 

[19.]  Now,  the  gjant  in  this  case,  under  which  Jones,  the 
plaintiff  in  ejectmenl,  claims,  purports  upon  its  face  to  be  Lssued 
by  virtue  of  the  Act  of  IS  17,  and  the  Expcutive  order  founded 
(faereon.  But  if  that  Act  is  unconstitutional,  then  there  is  no 
authority  for  issuing  this  grant ;  and  of  course  the  grant  itself  is 
Toid,  and  it  is  within  the  province  of  a  Court  of  Law  to  pro- 
nounce upon  its  invalidity.  If  an  Act,  deriving  its  authority  from  a 
supposed  law,  should  come  belbie  the  Couit,  the»e  could  be  no 
doubt,  I  presume,  of  the  Couit's  power  to  defe.'t  the  Act,  if  the 
law  was  found  not  to  exist.  And  such  precis:ely  is  the  case 
where  an  Act  is  founded  upon  a  law  repugnant  to  the  Constitu* 
tioo.  The  antagonism  being  ascertained,  it  is  not  law  ;  it  loses 
at  ODcethe  vital  elficacy  of  a  law. 

Not  only  is  this  grant,  therefore,  void  upon  its  face  for  want 
of  authority,  but  it  is  also  void  because  the  State  did  not  own 
Refraction  at  the  time  the  grant  issued,  and  consequently,  could 
convey  no  title  to  it. 

[20.]  It  is  unnecessary,  perhaps,  to  expiess  any  opinion  upon 
tlie  facts  admitted  upon  the  record  in  this  case,  but  which  are 
dehors  the  gi*ant.  It  appears  that  the  agent  of  the  State,  Gen. 
James  N.  Bethune,  was  in  Columbus  up  to  day  of  sale,  and  at 
the  sale,  with  instructions  to  suspend  the  sale  of  any  fraction, 
where  the  owner  or  holder  of  the  certificate,  would  come  forward 
and  furnish  evidence  that  the  purchase  money  had  been  paid, 
and  pay  the  grant  fee ;  that  no  notice  was  given  to  John  0. 
Winter,  the  owner  of  the  fraction,  who  resided  in  Columbus,  or 
to  the  tenant  in  possession  of  the  land ;  and  that  Mansfield 
Torrence,  who  was  interested  with  Col.  Jones  in  purchasing  this 
fiiction,  requested  the  officer  to  withhold  the  notice. 

In  a  bill  filed  on  the  Equity  side  of  the  Court,  I  am  inclined 
t»  tUnk  that  a  Jury  would  feel  themselves  warranted  upon  this 
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testimony,  in  setting  aside  this  grant  by  their  decree,  as  having 
been  fraudulently  obtained.  It  was  a  fraud  upon  the  State,  in 
diminishing  the  public  revenue,  by  preventing  competition  at  the 
sale  ;  and  it  was  a  fraud  upon  the  party,  by  keeping  him  in  igno- 
rance of  his  peril ;  whereas,  by  receiving  the  notice  required  by  the 
law,  it  would  have  enabled  him  timely  to  have  interposed  to  pro- 
tect his  property,  and  save  liimself  the  expense  and  trouble  of 
this  litigation. 

Upon  the  whole,  therefore,  without  pursuing  this  investigation 
any  farther,  and  without  deciding  upon  the  other  points  of  law 
made  by  the  bill  of  exceptions,  we  are  unanimously  of  the  opin- 
ion, that  upon  the  ground  alone,  that  the  grant  to  Seaborn  Jones 
is  void  in  law,  the  judgment  of  the  Circuit  Court  must  be  re- 
versed. 

Few  cases,  if  any,  have  been  argued  more  forcibly  and  elo- 
quently by  counsel  on  both  sides,  than  this  ;  and  I  beg  leave  to 
tender  my  special  acknowledgements  to  R.  J.  Moses,  Esq.  for 
the  brief  which  he  has  furnished.  It  is  simple,  concise  and 
nervous ;  alike  remarkable  for  the  distinctness  with  which  he 
presented  his  case,  the  perspicuity  of  its  analogies,  and  the  accu- 
racy with  which  his  legal  references  were  made  to  sustain  it 


No,  28. — Joseph  A.  L.  Lee,  plaintiff  in  error,  w.  Moses  H.  Ba 

WIN,  defendant  in  error.* 

[1.]  The  answer  of  a  defendant  to  a  bill  in  Chancery,  is  evidence  for  I 
far  only,  as  it  is  responsive  to  the  call  of  the  bill  for  discovery  o' 
alleged  therein,  or  necessarily  connected  '^ith  the  responsive  ma 
explanatory  of  it. 

[2.]  The  general  rule  is,  that  where  a  party  receives  a  note  as  t 
security  for  a  debt,  without  any  special  agreement  the  party 

""^Acisioninthis  cause,  see  7  Oeo.  Rep.  186. 
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^Uch  note  most  use  ordinarj  care  and  diligence  in  collecting  it;  and  if 
^^jlos8  should  happen  to  the  other  party  by  reason  of  a  want  of  such 
<^are  and  diligence,  the  law  will  compel  him  to  make  good  the  loss ;  but  if 
tbere  is  any  special  agreement  between  the  parties,  then  they  will  b« 
l>ound  by  such  special  agreement,  and  not  by  the  general  rule. 

u^«]  A  new  trial  will  not  be  granted,  although  the  Court  may  have  admitted 
to  the  Jury  illegal  evidence,  if  such  illegal  evidence  was  immaterial^  and 
its  rejection  could  not  have  changed  the  result  of  the  verdict. 

In  Equity,  in  Muscogee  Superior  Court.     Tried  before  Judge 
Iterson,  May  Terra,  1861. 

Moses  H.  Baldwin  brought  suit  against  Joseph  A.  L.  Lee, 
on  a  promissory  note  for  $317.  Lee  filed  a  bill  to  enjoin  this 
suit,  alleging  that  he  had  deposited  with  Baldwin,  as  collater- 
al security,  a  note  on  John  W.  Lee,  for  $600 ;  "  that  at  the  time 
he  gave  said  $600  note  to  said  Baldwin,  he  took  his  receipt 
therefor,  specifying  the  purpose  for  which  it  was  delivered  to  him, 
which  receipt  he  had  lost  or  mislaid,  which  leaves  him  without 
proof  of  its  contents,  or  of  the  contract  under  which  said  Bald- 
win held  and  received  said  note."  The  bill  alleged,  that  by  the 
negligence  of  Baldwin  in  not  suing  and  collecting  the  note,  the 
same  was  barred  by  the  Statute  of  Limitations,  and  lost  to  the 
complainant.     The  prayer  was  for  discovery  and  relief. 

The  answer  of  Baldwin  stated,  that  at  the  time  of  the  loan, 
complainant  "  left  with  defendant,  the  said  note  of  $600,  on 
his  brother,  John  W.  Lee,  as  collateral  security,  stating  that  the 
note  was  perfectly  good,  and  that  he  did  not  wish  this  defendant 
to  do  anything  with  the  said  note,  until  he  (complainant)  return- 
ed home,  but  just  to  keep  and  hold  it  for  his  protection  ;  and 
tfiat  he  should  return  in  a  month  or  two,  which,  however,  turned 
out  not  to  be  true,  so  far  as  his  return  was  concerned,  as  the  said 
complainant  did  not  return,  nor  did  this  defendant  find  out  where 
he  was  or  what  had  become  of  him,  until  about  twelve  months 
afterwards,  and  then  learned  that  he  had  returned  to,  and  was 
living  in  Columbus,  and  did  not  return  to  Macon,  the  place  of 
Ids  former  residence,  as  was  expected." 

The  answer  alleged,  that  suit  was  brought   against  Jolia  W 
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Lee  on  the  note,  and  was  successfully  defended  by  him,  several 
pleas  being  filed,  among  others,  the  Statute  of  Limitations.  The 
answer  denied  all  negligence,  and  any  notice  by  complainant  to 
sue  the  note  on  John  W.  Lee,  until  long  after  defendant  had,  of 
his  own  accord,  brought  the  suit. 

On  the  trial,  it  was  proved  by  John  W.  Lee,  that  he  was  sol- 
vent and  able  to  pay  the  note  for  $600. 

Counsel  for  complainant  requested  the  COurt  to  charge  the 
Jury,  that  the  portion  of  defendant's  answer  above  transcribed, 
commencing  at  the  word  "  stating ''  and  ending  at  the  word 
"  expected,"  was  not  responsive  to  the  bill,  nor  evidence  for  the 
defendant.  The  Court  declined  so  to  charge,  but  on  the  contra- 
ry, charged  that  the  same  was  responsive  to  the  bill. 

This  is  the  first  error  assigned. 

Complainant's  counsel  farther  requested  the  Court  to  charge, 
1st,  "  That  if  the  contract  was,  that  defendant  was  not  to  push  the 
collection  of  the  collateral  security  until  complainant  returned 
home,  and  complainant  actually  returned  a  year  or  two  be- 
fore the  note  was  barred  by  the  Statute  of  Limitations,  the  de- 
fendant was  bound  then  to  sue  without  any  previous  request  by 
complainant,  and  his  failure  to  do  so  made  him  liable  for  the 
loss  accruing  through  his  negligence." 

2d.  "That  if  the  contract  was,  that  defendant  was  not  to  push 
the  collec  lion  of  the  collateral  security  until  complainant  return- 
ed home,  provided  he  returned  in  a  month  or  two,  and  com- 
plainant did  not  return  in  a  month  or  two,  afler  which  time,  de- 
fendant took  steps  to  sue,  but  through  his  own  negligence,  or 
that  of  his  attorney,  suit  was  not  commenced  until  the  suit  was 
barred  by  the  Statute  of  Limitations,  that  defendant  thus  mad* 
the  note  his  own,  and  must  account  therefor  to  the  complainan 

3d.  That  if  by  the  contract  defendant  had  the  right  to  sue 
his  option,  upon  the  collateral  security,  without  further  leave  frc 
complainant,  and  neglected  so  to  do  until  the  suit  was  ban*' 
and  the  defendant  tlien  brought  suit  anu  was  defeated,  he  t' 
made  the  note  his  own,  and  was  bound  to  account  therefor 
the  complainant." 
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The  Court  declined  so  to  charge,  and  error  is  assigned  there- 
in. 

The  Court  charged  the  Jury,  among  other  things,  "  That  al- 
though in  the  common  case  of  a  party  receiving  a  note  as  collat- 
eral security  for  a  debt,  without  any  special  agreement,  the  par- 
ty receiving  the  note  should  use  ordinary  care  and  diligence  in 
collecting  it,  and  if  any  loss  should  happen  to  the  other  party  by 
reason  of  a  want  of  such  care  and  diligence,  the  law  would 
compel  him  to  make  good  the  loss.  But  if  the  collateral  secu- 
lity  was  received  upon  terms  and  qualifications  expressed  by  the 
parties  at  the  time,  and  if  a  loss  is  sustained  in  consequence  of 
the  act  or  omission  of  the  creditor  taking  the  security,  then  the 
question  whether  the  loss  should  be  made  good  to  the  other 
party,  would  depend  upon  the  nature  and  character  of  the  terms 
so  expressed  as  aforesaid ;  and  that  if  the  Jury  believed  that  at 
die  time  of  the  delivery  of  the  said  ($600)  note,  it  was  stipulated 
between  the  parties  that  defendant  should  not  do  anything  with 
said  note,  until  said  complainant  returned  home,  but  just  keep 
it  and  hold  it  for  his  protection,  imtil  said  complainant  should  call 
on  him  and  require  him  to  do  something  with  the  note,  and  the 
defendant  did  not,  in  fact,  return  and  call  on  him  to  do  anything 
with  it,  then  the  defendant  was  not  to  be  made  to  repair  any  loss 
which  might  have  accrued  to  said  plaintiff,  by  reason  of  a  failure 
on  the  part  of  defendant  to  do  anything  with  said  note." 

Upon  all  of  this  charge,  the  complainant's  counsel  assigned 
error. 

H.  Holt  and  Benning,  for  plaintiff  in  error. 

Thomas  and  Downing,  for  defendant. 

By  the  Court. — ^Wakner,  J.  delivering  the  opinion. 

[1.]  The  first  ground  of  error  assigned  to  the  judgment  of 
tlie  Court  below  is,  in  ruling  that  the  answer  of  the  defendant  was 
lesponsive  to  the  allegations  in  complainant's  bill,  in  respect  to 
d^  conlract  and  the  terms  thereof,  under  which,  the  note  of  John 
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W.  Lee  was  placed  in  the  hands  of  the  defendant  by  tbe  com- 
plainant, as  collateral  security.  The  complainant  alleges  in  his 
bill,  "  that  at  the  time  he  gave  said  six  hundred  dollar  note  to 
the  defendant,  he  took  his  receipt  therefor,  specifjing  the  pwr- 
posc  for  which  it  was  delivered  to  him,  which  receipt  he  has  lost 
or  mislaid,  which  leaves  him  without  proof  of  its  contents,  or  of  the 
contract  under  which  said  defendant  held  and  received  said 
note."  The  complainant  further  alleges  in  his  bill,  "  that  he 
cannot  make  the  requisite  proof  of  the  delivery  of  said  note  for 
six  hundred  dollars,  without  resorting  to  the  conscience  of  said 
defendant."  This  bill  then,  was  filed  by  the  complainant  to 
compel  a  discovery  from  the  defendant  of  iJie  contract  under 
which  the  six  hundred  dollar  note,  made  by  John  W.  Lee,  was 
placed  in  the  hands  of  the  defendant,  as  collateral  security,  for 
the  payment  of  the  note  of  three  hundred  and  seventeen  dollars, 
due  him  by  the  complainant. 

The  nile  applicable  to  such  cases,  was  stated  by  this  Court 
in  Eastman  vs.  McMpin^  I  Kelly ^  170.  In  that  case  it  was 
held,  that  the  answer  of  the  defendant  is  evidence  for  him  so  far 
as  it  is  responsive  to  the  call  of  the  bill  for  discovery,  or  connect- 
ed necessarily  with  the  responsive  matter,  or  explancdory  of  it 
Let  us  now^  test  the  defendant's  answer  by  that  rule,  who  is 
called  on  to  discover  the  contract  under  which  the  note  was  re- 
ceived, and  the  purpose  for  which  it  was  received.  Inasmuch  as 
the  receipt  taken  at  the  time,  tlierefore,  is  lost,  the  defendant 
answering  says,  that  he  (complainant)  "  left  with  this  defendant 
the  said  note  of  six  hundred  dollars,  on  his  brother  John  W. 
Lee,  as  collateral  security,  stating  that  the  note  was  perfectly 
good,  and  that  he  did  not  wish  this  defendani  to  do  anything 
with  the  said  note  of  six  hundred  dollars,  until  he  returned 
home,  but  just  to  keep  and  to  hold  it  for  his  protection,  and 
that  he  should  return  in  a  month  or  two." 

This  part  of  the  defendant's  answer  is  most  clearly  responsive 
to  the  charge  in  complainant's  bill,  in  relation  to  the  reception  of 
the  six  hundred  dollar  note,  and  states  the  contract  under  which 
it  was  received,  and  is,  therefore,  evidence  for  the  defendant,  as 
to  the  terms  upon  which  the  note  wras  received  by  him  firom  the 
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complainant.  The  defendant  further  answered,  in  addition  to 
the  fact  that  the  complainant  stated  he  shoidd  return  in  a  month 
or  two,  "  which,  however,  turned  out  not  to  be  true,  so  far  as 
his  return  was  concerned,  as  the  said  complainant  did  not  re- 
turn,  nor  did  this  defendant  find  out  where  he  was,  or  what  had 
become  of  him,  until  about  twelve  months  aftenvards,  and  then 
learned  that  he  had  returned  to,  and  was  living  in  Columbus,  and 
did  not  return  to  Macon,  the  place  of  his  former  residence,  as 
was  expected."  The  Court  below  held,  that  this  latter  part  of 
the  defendant's  answer  was  responsive,  and  also  evidence  for 
the  defendant,  and  so  instructed  the  Jury. 

This  latter  part  of  defendant's  answer  in  regard  to  the  return 
of  the  complainant,  and  in  regard  to  his  knowledge  of  his  resi' 
dence,  was  not,  in  our  judgment,  evidence  for  the  defendant,  be- 
cause, not  responsive  to  any  allegation  made  in  the  bill.  There 
is  no  allegation  as  to  the  return  of  the  complainant,  or  as  to  his 
place  oy  residence  J  when  he  did  return. 

[2.]  The  next  ground  of  error  assigned  is,  as  to  the  refusal 
of  the  Court  to  charge  the  Jury  as  requested  by  counsel  for 
cofaiplainant,  and  to  the  charge  as  given  by  the  Court  to  the 
Jury,  as  the  same  appears  in  the  record  before  us.  We  are  of 
the  opinion  the  Court  below  did  not  err  in  refusing  to  charge  as 
requested,  and  that  the  charge  as  given  by  the  Court  to  the  Ju- 
ry, stated  the  law  correctly,  as  applicable  to  the  facts  of  the  case 
then  before  it. 

The  Court  stated  the  general  rule  to  be,  that  where  a  party 
received  a  note  as  collateral  security  for  a  debt,  vnt/iout  any  spe- 
cial agreement^  the  part}-  receiving  the  note  should  use  ordinary 
care  and  diligence  in  collecting  it,  and  if  any  loss  should  hap- 
pen to  the  other  party  by  reason  of  a  want  of  such  care  and 
dihgence,  the  law  would  compel  him  to  make  good  the  loss. 
Lawrence  vs.  McCalmont  etal,2  Howard^ s  U.  S.  Rep.  427.  The 
Court  then  submitted  the  question  to  the  Jury,  as  to  whether 
there  was  a  special  agrecTnejit  made  between  the  parties  in  this 
case,  which  would  take  it  out  of  the  general  rule,  and  what  was 
flie  term  of  that  special  agreement,  and  held  that  the  parties 
must  be  bound  by  that  agreement. 
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[3.]  Shall  tliis  case   be  sent  back  for  the  error  in  the  Court 
admitting  the  defendant's  answer  to  be  evidence  in  relation  to 
the  defendant's   return  and  residence  ?     Most  clearly   not,  for 
the  reason  tliat  the  whole  case  turned  upon  the  contract  under 
which  the  six  hundred  dollar  note  w*as  received  by  the  defendant 
from  the  complainant,  and  what  were  the  terms  of  that  contract 
The  answer  of  the  defendant  was  responsive  as  to  the  contract, 
and  is  the  only  evidence  contained  in  the  record  to  that  point. 
Whether  the  complainant   returned  within  a  month  or   two,  or 
whether  the  defendant  knew  where  he  was,  either  at  Columbus 
or  Macon,  did  not,  and  could  not,  alter  the  special  agreement 
made  between  the  parties  as  to  the  terms  on  which  the  defend- 
ant received  the   note  from  the  complainant.     There  being  no 
contradictory  evidence  as  to   what  the  defendant  in  his  answer, 
stated  the  special  agreement  between  the  parties  to  have  been, 
and  the  admission  of  the  illegal  evidence  being  wholly  immaterial 
as  it  regards  that  the  main  point  in  the  case,  the  verdict  of  the 
Jury  ought  not  to  be  disturbed  by  granting  a  new  trial.     Brook 
vs.  Youngs  4  Ma.  R.  584.     McQesky  vs.  Ledhetter^  1  Kelly ,  556, 
Stubbs  vs.  Central  Banky  7  Geo.  Rep.  261. 

Let  the  judgment  of  the  Court  below  be  afErmed. 


No.  29. — ^Joshua   R.  Bullock,  plaintiff  in  error,  vs.  John  G. 

Winter,  defendant  in  errror. 

[1.]  When  a  party  liable  over  as  transferrer  to  the  troDsferree  of  a  promi* 
sory  note,  is  notified  of  a  plea  of  failure  of  consideration  fili*dby  the  ma 
ker,  in  a  suit  brought  by  the  transferree  thereon,  he,  the  transferrer,  is  a 
privy  in  law  to  the  judgment  rendered  against  the  plaintiff  on  such  plea^ 
and  is  concluded  thereby,  and  if  afterw  rds  the  transferrer  is  proceeding 
at  Law  to  enforce  security  against  the  transferree,  taken  io  payment  for 
the  note.  Equity  will  relieve  the  transferree  to  the  extent  of  such  (ailuraif 
consideration,  by  injunction  and  decree. 
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In  Equity,  in  Muscogee  Superior  Court.  Decision  by  Judg3 
^^^^rasoN,  May  Term,  1851. 

The  question  in  this  case  arose  upon  a  motion  to  dissolve  the 
^junction  upon  the  coming  in  of  the  answer. 

The  Bill  filed  by  Winter,  charged  that  in  1837,  Bullock,  then 
ind  now  a  citizen  of  North  Carolina,  sold  to  Morrison  &  Har- 
Tison,  of  the  County  of  Richmond,  State  of  Georgia,  two  rai  e 
horses,  Kite  and  Southerner,  for  the  sum  of  $2900  and  war- 
ranted them  to  be  sound ;  that  Morrison  &  Harrison  gave  their 
note,  due  1st  of  Oct.  1837,  for  the  purchase  money;  that  at 
the  time  of  the  sale.  Southerner,  one  of  the  horses,  was  unsound 
and  worthless — a  fact  known  to  Bullock ;  that  in  1839  Winter 
discounted  the  said  note  for  Bullock,  giving  him  therefor,  in 
part  payment,  a  draft  on  Stark  &  Pearce,  of  Fayetteville,  North 
Carolina,  at  three  months,  for  $1400;  that  suit  was  brought 
on  said  note,  against  Harrison  &  Morrison,  to  which  a  plea  was 
filed  of  partial  failure  of  consideration — which  plea  was  finally 
sustained,  and  a  verdict  obtained  only  for  one  half  of  said  note ; 
that  Bdlock  was  notified  of  the  plea,  and  promised  to  aid  in  re- 
sisting the  same,  by  procuring  certain  testimony,  which  he  failed 
to  do ;  that  Bullock  had  commenced  suit  on  the  drafl.  The  bill 
prayed  an  injunction.  It  was  alleged  that  Winter  had  no  knowl- 
edge of  the  warranty  of  the  horses,  when  he  purchased  the  notes. 

The  answer  admitted  that  Bullock  sold  the  two  race  horses. 
Kite  and  Southerner,  in  1837,  to  Morrison  &  Harrison,  for  the 
sum  of  $2950;  fifty  in  cash,  and  a  note  for  $290 ;  Kite  valued 
at  $1975,  and  Southerner  at  $975  ;  that  there  was  given  a  gen- 
eral warranty  of  soundness ;  that  Southerner  was  perfectly 
sound,  except  an  injury  in  one  of  his  fore  feet,  received  a  few 
days  before,  in  a  race  at  Charleston,  well  known  to  the  purcha- 
sers at  the  time  of  the  sale,  and  admitted  by  them  to  be  trifling 
and  of  no  consequence ;  that  this  injury  was  not  intended  to  he 
covered  by  the  warranty,  that  he  afterwards  was  run  in  several 
xaees,  and  won  some  of  them.  The  answer  admitted  the  transac- 
ticnt  as  to  the  discount  of  the  note,  &c.  by  Winter,  to  be  as  sta- 
tbd|  and  that  Winter  knew  nothing  of  the  warranty ;  that  the 
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^acts  stated  as  to  the  suit  by  Winter  against  Morrison  &  Harri- 
son were  correctly  stated ;  that  defendant  was  notified  of  the  suit 
and  the  defence,  and  that  a  commission  to  examine  one  Harri- 
son was  sent  to  him  by  mail,  wliich  he  did  not  have  executed, 
because  "  he  was  iinw  illing  to  take  upon  himself  the  trouble  o*^ 
attending  to  the  business."  But  defendant  notified  Winter  that 
the  defence  was  untrue,  and  that  Harrison  would  prove  it,  and 
defendant  denied  that  he  ever  undertoo^c  or  promised  to  under- 
take the  management  or  control  of  the  suit. 

The  Court  refused  to  dissolve  the  injunction,  and  this  decis- 
ion is  assigned  as  error. 

H.  Holt,  for  plaintiff  in  error. 

Bexning,  for  defendant. 

By  the  Court — Nisbet,  J.  delivering  the  opinion. 

[1.]  This  cause  has  been  before  this  Court  once  before,  upon 
a  demurrer  to  the  bill.  Two  facts  were  settled  upon  that  writ  of 
error,  which  are  now  to  be  noted.  One  was,  that  Bullock's  hav- 
ing warranted  the  horses  to  be  sound,  was  not  known  to  Winter 
when  he  purchased  the  note  upon  Morrison  &.  Harrison.  The 
other  was,  that  Bullock  being  cognizant  of  the  unsoundness  of 
one  of  the  horses,  did  not,  when  he  sold  the  note  to  Winter, 
communicate  that  fact  to  him.  Upon  the  concession  made  by 
the  demurrer,  that  these  facts  w^ere  true,  this  Court  ruled  that 
Bullock  was  liable  over  to  Winter  for  any  loss  wliich  he  might 
sustain  by  reason  of  a  failure  of  consideration,  pleaded  to  their 
note  by  Morrison  &  Harrison,  and  that  Equity  would  relieve  him 
against  the  draft,  which  he  gave  in  part  payment  for  their  note, 
to  tlie  extent  of  such  failure.  (6.  Geo,  R.  320.)  W^e  now 
meet  the  case  after  the  answer  has  come  in.  The  facts  upon 
which  the  decision  of  this  Court  was  based,  upon  the  former 
hearing,  are  substantially  admitted  by  the  answer.  The  defen- 
dant  does  not  deny  that  he  warranted  the  horses  to  be  soimdi 
but  admits  that  he  did  warrant  them — ^he  admits  that  he  knew 
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of  an  injury  to  one  of  the  horses,  and  he  does  not  deny  that  Win- 
ter traded  for  the  Morrison  &  Harrison  note,  without  knowledge 
of  the  warranty,  and  of  the  unsoundness.  The  judgment  of 
this  Court,  therefore,  upon  the  demurrer,  that  according  to  the 
Gwts  of  the  case,  Bullock,  the  transferrer,  is  liable  over  to  Winter, 
the  transferree,  for  loss  sustained  by  a  failure  of  consideration, 
^leaded  to  the  Morrison  &.  Harrison  note,  stands.  We  stM  in 
his  inquiry  with  t'lat  point  granted. 

The  answer,  however,  whilst  it  admits  an  injury  to  one  of 
he  horses  (Southerner,)  states  that  it  was  a  trifling  injury,  in 
me  of  his  forefeet,  received  a  few  days  before,  in  a  race  at 
Ilharleston,  well  known  to  the  purchasers  at  the  time  of  the  sale, 
md  admitted  by  them  tobetiiflingand  of  no  consequence,  and 
hat  the  horse  aftenvards  ran  several  races,  and  won  some  of 
hem.  Upon  these  statements  it  assumes  that  this  injury  was 
)aientj  and  was  not  intended  to  be,  and  is  not  in  fact  covered  by 
be  warranty.  Upon  this  ground  tlius  taken  in  the  answer,  it  is 
ilaimed  that  Bullock  was  not  liable  over  to  Winter,  upon  the 
ransfer  of  the  Morrison  &.  Harrison  note,  for  a  failure  of  consid- 
:ration ;  that  Winter  has  no  ecpiily,  and  that  the  injunction  ought 

0  be  dissolved.  Whether  according  to  the  statements  made  in  the 
nswer,  the  injuiy  to  the  horse  Southerner,  be  a  patent  defect, 
^ch  by  the  rules  of  law,  applicable  to  this  subject  matter, 
J  not  covered  by  a  general  warranty,  we  have  no  occasion  now 
3  decide.  The  plaintiff  in  error,  Bullock,  admits  m  his  answer, 
aat  he  was  notified  that  Morrison  &  Harrison  had  pleaded  a  par- 
al  failure  of  consideration  to  their  note,  in  a  suit  brought  against 
lem  by  Winter,  and  that  he  aided  to  some  extent,  in  resisting 
•  Then  he  did  or  he  did  not  make  this  question.  If  he  did, 
lere  was  a  judgment  of  the  Court  against  him  (for  the  defence 
rerailed)  and  it  is  res  judicata;  if  he  did  not,  being  notified,  it 
ras  his  duty  to  make  it,  and  cannot  now  profit  by  his  laches. 
le  has  had  his  day  in  Court — he  has  been  heard,  or  he  might 
ire  been  heard.     The  question  as  to  failure  .of  consideration, 

1  to  the  character  and  extent  of  his  warranty,  is  not  now  open. 
JFater  is  concluded  by  the  judgment  against  him  on  the  plea, 
13  Bollock,  being  notified,  is  a  privy  in  law  with  him,  and  is 
fCLx  S8 
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also  concluded.  He  is  estopped  from  denying,  on  any  ground, 
that  there  was  a  failure  of  consideration,  because  the  judgment 
of  a  Court  of  competent  jurisdiction,  to  which  he  was  a  privy  in 
law,  has  found  that  there  was  a  failure  of  consideration  to  the 
amount  of  one  half  the  purchase  money. 

By  the  judgment  of  the  law.  Winter  has  no  right  to  collect 
one  h^lf  of  the  note  which  he  bought  of  Bullock.  Bullock,  by 
notice,  being  privy  to  that  judgment,  and  now  in  the  act  of  enfor- 
cing the  draft  upon  Winter,  which  he  received  from  him,  in  part 
payment  for  the  note.  Winter  is  entitled,  in  our  judgment,  to  re- 
lief in  a  Court  of  Equity,  against  its  enforcement.  We  consider 
the  law  as  to  the  estoppel  of  Bullock,  under  these  circumstances, 
to  be  well  settled.  A  question  has  been  made  in  the  books 
whether  he  would  not  be  concluded  without  notice.  W^e  do  not 
hold  that  he  would  be,  but  being  warned  to  appear  and  defend, 
we  hold  that  he  has  had  his  day  in  Court,  and  is  concluded. 
See  this  doctrine  discussed  in  Brown  vs.  Chaney,  1  Kellyj  412, 
and  the  numerous  authorities  there  cited. 

Let  the  judgment  be  affirmed. 


No.  30. — Doe  ex.  dem,  Edward  M.  Pendergrast  and  others, 
vs.  George  W.  Gullatt  and  Richard  Prather,  defendants. 

[1.]  Possession  of  land  under  color  of  jsop^r  title,  is  not,  indispensably,  ne- 
cessary to  protect  the  tenant,  under  the  Statute  of  Limitations. 

[2]  A  defendant  in  ejectment  may  protect  his  possession  under  the  Statute 
of  Limitations,  under  a  parol  contract,  especially  if  the  purchase 
money  has  been  paid,  and  possession  given. 

[8.]  It  is  no  error  in  the  Court  to  refuse  to  charge  as  asked,  provided  the  in* 
sructions  called  for  are  not  authorized  by  the  evidence  exhibited  on  the 
trial,  and  arc  applicable  to  a  different  state  of  facts. 

[4.]  The  saving  clause  in  the  Act  of  Limitations,  in  behalf  of  infants,  may 
preserve  the  right  of  one  of  several  co-heirs,  who  is  within  the  prori0o» 
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ilthough  the  other  co-heirs,  who  are  under  no  disability,  will  be  bound 
Therefore^  in  ejectment  by  two  co-heirs,  upon  a  joint  demise,  one  of  whom 
is  free  from  disability,  but  the  other,  under  infancy,  judj^ent  may  be  ren- 
dered against  the  plaintiff,  upon  the  title  of  the  one  under  no  disability, 
and  in  his  CaTor,  upon  the  title  of  the  infant. 

Ejectment,  in  Harris  Superior  Court.  Tried  before  Judge 
IvERsoN,  March  Term,  1851. 

This  was  an  action  of  ejectment,  brought  by  £dward 
W.  Pendergrast  and  Joseph  Reilly  and  Julia  Ann  Reilly,  for- 
merly Julia  Ann  Pendergrast,  as  the  heirs  general  of  Patrick 
Pendergrast,  deceased,  for  lot  of  land.  No.  132,  in  the  18th  dis- 
trict, of  originally  Muscogee.  The  land  was  granted  to  Patrick 
Pendergrast,  in  the  year  1827.  Patrick  Pendergrast  died  in 
Ireland,  in  1830.  The  defendants  relied  upon  the  Statute  of 
Limitations.  The  plaintiffs  insisted  that  suit  was  brought  with- 
in seven  years  after  their  arrival  of  age.  It  is  unnecessary  to 
repeat  here  all  the  evidence  introduced,  touching  the  age  of  the 
plaintiffs. 

The  plaintiffs  offered  in  evidence  the  depositions  of  Moses 
Jones,  moving  at  the  same  time  to  withhold  from  the  Jury  the 
following  clauses :  "Richard  Prather  purchased  it  (the  land)  of 
a  Mr.  Alford,  in  the  fall  of  the  year,  18^8,  witness  thought  in 
November,  having  given  his  notes  for  $1160."  The  Court 
overruled  the  motion,  and  this  is  the  first  error  assigned. 

The  plaintifls  offered  in  evidence  the  following  certificate : 

*T[  hereby  certify  that  Edward  Pendergrast,  born  of  Patrick 
Pendergrast  and  Mary  his  wife,  (formerly  Fleming,)  was  baptised 
by  the  Rev.  P.  Bulger,  according  to  the  rites  of  Holy  Roman 
Catholic  Church,  and  that  said  Edward  Pendergrast  was  bom 
19th  August,  1821. 

(Signed)  John  Power,  Vic.  GenHand  Rec.  of  St,  Pet.  Ck. 

A  true  extract  from  the  Church  Register,  New  York,  Janua- 
ry 23,  1844.     (Signed)       Charles  E.  Benson,  CPk.  St.Pt. 

To  which  certificate  was  attached  the  following  affidavit,  ta- 
ken before  John  Bissell,  commissioner  for  the  State  of  Georgia, 
IB  New  York  City.     Creorge  C.  Collins  sworn,  says  that  he  saw 
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the  Reverend  John  Power,  Vicar  General  and  Rector  of  St  Pe- 
ters' Church  in  said  Cit)',  sign  the  above  certificate,  after  care- 
fully examining  the  same,  and  comparing  it  with  the  record 
book  of  said  Church,  and  that  he  also  saw  Charles  £.  Benson, 
Clerk  of  said  Church,  sign  the  last  of  said  certificates,  after  like 
examination,  and  that  deponent  also  carefully  compared  Ae 
certificate  so  given  by  said  John  Power,  with  the  original  ^entry 
in  said  record  book  or  church  register,  and  finds  the  same  cor- 
rect and  true. 

Defendants  objected  to  the  certificate  and  afiidavit  going  in 
evidence.  The  objection  was  sustained,  and  this  decision  is  as- 
signed as  error. 

The  defendants  introduced  no  paper  title,  but  relied  upon 
possession,  under  claim  of  title ;  one  of  the  witnesses  for  plaintiff 
having  stated  that  Prather  took  possession  in  November,  1838, 
and  had  indirectly  had  possession  of  said  lot,  until  25th  Dec. 
1848,  when  Gullatt  took  posvsession;  that  when  Prather 
took  possession,  tliere  was  a  small  piege  of  land  cleared ;  that 
he  cleared  some  four  or  five  acres  more,  and  cultivated  it  in  the 
year  1839,  and  continued  annually  to  clear  until  1845,  up  to 
which  time  he  had  cleared  about  50  acres ;  that  Prather  held 
possession  indi\idually  in  his  own  right,  during  each  year,  from 
1839,  to  25th  Dec.  1848,  when  Gullatt  took  possession ;  that 
there  was  fifty  acres  cleared,  and  that  it  had  usually  been  rented 
from  1845,  for  about  a  bale  of  cotton,  weighing  500  lbs. 

The  plaintiffs  asked  the  Court  to  charge, 

1st.  That  the  title  of  Prather,  if  a  trespasser,  in  order  to  bar 
the  rights  of  plaintiff,  must  have  continued  seven  yea^s  inkknselff 
from  the  time  that  the  plaintiffs  arrived  at  age,  and  must  have 
so  continued  at  the  commencement  of  the  plaintifi's  suit. 

2d.  That  the  several  possessions  of  Prather,  Gullatt  and  Burdett, 
cannot  be  united  together,  if  they  were  trespassers,  so  as  to  cre- 
ate title  by  possession ;  and  even  if  Prather  had  possession  for 
seven  years,  and  had  given  up  said  possession  to  either  of  the 
others,  such  possession  cannot  be  relied  on,  to  sustain  the  Stat- 
ute of  Limitations. 

3.  That  the  infancy  of  both  plaintiffs  must  have  been  lenioved 
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before  the  Statute  of  Limitations  commenced  to  run  against  eith- 
er, in  favor  of  the  trespasser. 

4.  That  if  E.  M.  Pendergrast  was  an  infant  in  1838,  when 
Prather,  a  trespasser,  went  into  possession,  and  continued  so  un- 
til 1841  or  1842,  his  right  was  not  barred  until  7  years'  actual 
possession  in  one  tenant  afler  arrival  at  full  age,  and  that  tenant 
also  the  defendant  sued. 

6.  That  the  Statute  must  be  so  construed  and  administered 
as  to  extend  advantages  to  infants. 

The  Court  declined  so  to  charge,  but  instructed  the  Jury, 
^That  if  Prather  purchased  the  land,  and  held  actual  possession 
of  it  for  7  years  next  before  the  commencement  of  the  suit,  oril 
he  held  it  for  a  while,  and  then  sold  it  to  anotlier,  who  took 
possession  and  held  it  for  the  rest  of  the  time,  the  length  of  these 
possessions,  (being  continuous)  when  added  together,  made  sev- 
en years ;  that  the  defendants  had  a  good  title  under  the  Statute, 
unless  as  far  as  Edward  Pendergrast  was  concerned,  it  appeared 
that  he  came  of  age  within  the  said  7  years;  and  so  far 
as  Reilly  and  wife  were  concerned,  that  Mrs.  Reilly  arrived  at 
age  within  that  time,  or  being  under  that  age,  had  married 
Reilly  within  tliat  period ;  in  which  events  the  plaintiffs  were 
not  barred  by  the  Statute,  nor  the  defendants  protected." 

Error  is  now  assigned  upon  the  refusal  of  the  Court  to  charge 
and  upon  the  charge  as  given. 

H.  Holt,  for  plaintiffs  in  error. 

H.  L.  Benning,  for  defendants. 

By  the  Court, — Lumpkin  J.,  delivering  the  opinion. 

[1.]  The  first  question  presented  for  our  consideration  is,  wheth- 
er the  Court  erred  in  admitting  tlie  testimony  of  Moses  Jones  ? 

This  witness  testified,  among  other  things,  that  he  knew  the 
hnd  in  dispute,  lot  No.  132,  in  the  18th  district,  of  originally 
Muscogee,  now  Harris  County,  and  that  Richard  Prather,  the 
faitat  in  possession,  purchased  it  of  a  Mr.  Alford,  in  the  fall  of 
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the  year  1838,  he  thought  in  the  month  of  November  of  that 
year,  and  took  possession  thereof,  having  given  his  note  in  pay- 
ment, for  $1150. 

It  is  asserted  that  it  was  not  competent  for  the  defendant  to 
protect  his  possession,  under  the  plea  of  the  Statute  of  Limita- 
tions, by  proof  of  a  parol  purc/iase. 

It  does  not  appear  from  the  evidence,  that  the  contract  between 
Prather  and  Alford  was  ever  reduced  to  writing. 

In  English  vs.  Register  and  otherSy  7  Geo.  Rep.  387,  this  Court 
held,  my  brother  Warner delixenng  the  opinion,  "that  possession 
under  color  of  paper  title,  was  not  indispensably  necessary  to 
protect  a  party  in  the  possession  of  land  under  the  Statute  of 
Limitations.  That  a  party  may  acquire  a  title  under  the  Statute, 
as  against  the  true  owner,  by  possession,  accompanied  by  such 
acts  of  ovmership  and  dominion  over  the  premises,  as  in  law,  would 
amount  to  a  disuser  and  ouster  of  such  true  owner,  to  the  extent 
of  such  possession." 

And  again,  "  when  the  possession  of  a  tract  of  land  in  this 
State  is  usurped  by  one  having  no  paper  tide,  and  such  posses- 
sor exercises  dominion  over  it  by  visible  and  notorious  acts  of 
ownership,  cultivating  and  improving  it,  as  owners  usually  do, 
such  visible  and  notorious  acts  of  ownership  will  in  law  amount 
to  a  disuser  and  ouster  of  the  possession  of  the  true  owner ;  and 
if  continued  for  seven  years,  will  bar  the  right  of  action  of  the 
true  owner."     (Jbid.) 

[2.]  This  Court  is  not  tlierefore,  only  fully  and  unanimously 
committed  to  the  doctrine  that  ?l paper  title  is  not  indispensably  ne- 
cessary to  protect  a  party  in  this  State  in  the  possession  of  land,  im- 
der  the  plea  of  the  Statute  of  Limitations,  and  that  a  parol  con- 
tract of  purchase  may  be  set  up  by  the  tenant  to  defend  his  pos- 
session ;  but  that  even  a  usuipaiion  of  the  possession,  provided 
the  occupancy  be  accompanied  by  visible  and  notorious  acts  of 
ownership,  is  sufficient  for  that  purpose.  Beyond  this,  I  am  not 
aware  that  any  member  of  this  Court  has  gone.  But  I  will  go 
further :  Prather  having  bought  the  land  and  paid  for  it,  and  gone 
into  possession,  his  contract  would  be  valid  under  the  Statute  of 
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Frauds,  and  a  specific  performance  would  be  decreed.  2  Sto- 
ry's Eq.  Jur.  §761 J  and  the  authorities  cited  in  the  note. 
The  plaintiffs  asked  the  Court  to  charge  the  Jury : 
1st.  That  the  title  of  Prather,  i/  a  trespasser ^  in  order  to  bar 
the  right  of  the  plaintiffs,  must  have  continued  seven  years  in 
himself  from  tlie  time  that  the  plaintiffs  arrived  at  age,  and  must 
still  have  so  continued  at  the  commencement  of  the  plaintiff's 
suit. 

2nd.  That  the  several  possessions  of  Prather,  Gullatt  and 
Burdett,  if  the  Jury  believed  from  the  evidence,  that  they  seve- 
rally had  such  possessions,  cannot  be  counted  together,  if  they 
were  trespassers^  so  as  to  create  a  possessory  title  by  the  lapse  of 
seven  years,  in  either  of  them,  and  that  even  if  Prather  had  con- 
tinued seven  years  in  possession,  and  had  given  up  said  posses- 
sion to  either  of  the  others,  as  tenants  or  otherwise,  such  posses- 
sion cannot  be  relied  on  to  sustain  the  Statute  of  Limitations. 

[3.]  I  consider  that  the  instructions  asked  were  improper,  and 
therefore  rightfully  refused:  because  the  evidence  exhibited  did 
not  warrant  such  a  charge.  They  are  predicated  upon  the 
assumption  that  Prather  and  those  claiming  under  him,  were 
trespassers ;  whereas,  there  is  not  only  no  testimony  to  warrant 
such  an  idea,  but  the  proof  shows  that  they  held  by  contract.  Moses 
Jones,  after  stating  the  purchase  from  Afford  by  Prather,  further 
swears  that  he  continued  in  possession  "  individually  in  his  own 
right,  from  1839,  to  1848,  making  annual  clearings ;  and  that 
on  the  25th  of  December,  1848,  he  was  succeeded  by  Gullatt, 
who  took  possession  under  purchase ;  that  Gullatt  became  dis- 
satisfied with  his  trade  and  cancelled  it,  continuing  thereon  as 
the  tenant  of  Prather,  in  the  occupancy  of  the  premises  during 
the  year  1849. 

The  instructions  called  for,  applied  to  a  different  state  of  facts 
from  these.  Besides,  they  were  inapplicable,  in  another  view  of 
flie  testimony. 

Suit  was  commenced  for  this  land  by  the  present  plaintiffs,  on 
the  6th  of  August,  1846,  against  one  Burdett;  and  Prather  was 
made  a  co-defendant.  At  September  Term,  1848,  there  was  a 
judgment  of  non-suit  in  the  case ;  and  within  six  months  after- 
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wards,  the  present  action  was  instituted.  But  Prather  having 
himself  been  in  possession  from  1838  to  1846,  eight  years,  the 
question  of  coupling  together  the  possession  of  different  trespas- 
sers, does  not  and  cannot  arise. 

3rd.  The  rejection  by  tlie  Court,  of  the  certificate  of  birth  and 
baptism,  is  assigned  as  error  in  the  pleadings ;  it  seems  howev- 
er, to  have  been  waived  on  the  argument.  We  shall  only  repeat 
then,  what  is  said  in  the  brief  of  counsel  for  the  defendant  in 
error,  on  this  point,  "  that  we  know  of  no  law  of  the  State  of 
New  York,  which  authorizes  officials  of  the  "Holy  Catholic 
Church,"  to  register  births  and  baptisms,  and  which  makes  such 
registry-  evidence  of  the  fact."  None  such  has  been  produced, 
and  there  is  no  such  Statute  in  this  State. 

[4.]  Another  ground  taken  in  the  argument,  by  counsel  for 
the  plaintiff  in  error,  is  the  refusal  by  the  Court  to  charge  the 
Jury  that  the  infancy  of  both  of  the  plaintiffs  must  have  been 
removed  before  the  Statute  of  Limitations  commenced  to  run 
against  either.  In  Jordan  vs.  Ihornton  and  othersj  7  Geo.  Rep. 
517,  this  Court  held,  that  if  one  of  two  be  barred,  and  the  other 
within  the  exception  to  the  Statute,  his  exemption  will  not  re- 
lieve against  the  operation  of  the  Statute,  as  to  the  one  barred. 
It  is  true,  that  this  was  an  action  of  trover,  to  recover  slaves,  but 
real  and  personal  estate  are  put  upon  the  same  footing. 

Each  individual  lessor  might  have  brought  an  ejectment  to 
recover  his  ow*n  share,  without  the  necessity  of  joining  the  other; 
for  as  tenants  in  common,  they  hold  several  titles,  or  rather  by 
one  title  and  several  rights.  Even  in  the  case  of  coparceners 
who  constitute  but  one  heir,  one  may  on  her  own  demise,  reco- 
ver her  own  share,  and  so  of  the  sole  demise  of  a  joint  tenant 
to  the  plaintiff  in  ejectment,  for  that  severs  the  joint  tenancy  and 
entitles  to  a  recovery  for  the  lessor's  proportion.  {Doe  Ex. 
demise  ofBowyer  vs.  Judge,  11  East.  287.) 

Where  many  have  a  joint  right  of  entry,  and  one  enters,  his 
entry  enures  to  the  joint  benefit  of  all ;  if  there  is  a  joint  tf/fe, 
and  some  have  lost  their  right  of  entry,  he  who  enters,  does  it 
for  the  benefit  of  those  whose  entry  is  congeable.  It  follows, 
that  if  all  have  lost  the  right  of  entry  but  the  one  who  enters,  be 
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enters  solely  for  his  own  benefit,  and  becomes  tenant  in  com- 
mon with  those  who  have  acquired  an  estate  in  the  land,  by 
possession  or  otherwise. 

The  Circuit  Court  was  right,  therefore,  in  refusing  to  give  the 
charge,  as  asked. 

The  last  position  assumed  by  counsel  for  plaintiff  in  error,  is 
equally  untenable,  namely,  that  the  Court  declined  to  construe 
and  administer  the  Statute  of  Limitations  favorably  to  infants. 

Our  learned  brother  gave  them  the  benefit  of  seven  years  Hm- 
itations,  both  on  the  score  of  infancy  and  ccwerturey  after  the  dis- 
ability was  removed.  For  he  charged  the  Jury  in  totidem  ver- 
bisj  **that  if  either  Edward  M.  Pendergrast  or  his  sister  came  of 
age,  within  seven  years  next  preceding  the  commencement  of  the 
action  ;  or  that  if  Julia  Ann  Pendergrast,  being  under  age,  had 
intermarried  with  Philip  Reilly  within  that  time,  that  then,  the 
Statute  of  Limitations  could  not  affect  the  one  so  coming  of  age 
or  intermarrying  as  aforesaid." 

Whereas  by  the  Acts  of  1767  and  1817,  these  parties  were 
entitled  to  three  years  only  after  the  disabilities  of  infancy  and 
coverture  were  respectively  removed.  Instead  of  excepting  to 
die  charge  as  prejudicial  to  the  plaintiffs,  the  complaint  should 
have  been  to  the  verdict  of  the  Jury,  as  being  contrary  to  the 
charge  of  the  Court 

We  are  of  the  opinion  that  this  case  has  been  properly  deci- 
ded, and  that  the  judgment  be  affirmed. 

Per  Curiam. — ^Judgment  affirmed. 


VOL  X  59 
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No.  31. — George  W.  Green,  plaintiff  in   error,  vs.  Edward 
Carey,  assignee,  &c.  defendant  in  error. 

[1.]  Where  C.  had  been  appointed  an  assignee  of  a  bank,  for  the  purpose  of 
collecting  the  assets  for  the  benefit  of  the  creditors  thereof,  and  after  the 
expiration  of  nearly  six  years  from  the  time  of  his  appointment,  a  bill  was 
filed  against  him  for  discovery  and  account  of  his  actings  and  doings, 
in  regard  to  the  trust  property ;  and  the  defendant  filed  a  plea  in  6<tr, 
alleging  that  the  affairs  of  the  bank  were  greatly  embarrassed  by  various 
law  suits,  and  very  much  complicated,  and  that  he  had  expended  more 
money  than  he  had  collected,  &c :  Hefdf  on  demurrer  to  his  plea,  that  it 
was  no  legal  or  equitable  bar  to  the  complainant's  right  to  a  discovery  and 
account  from  the  defendant,  of  his  actings  and  doings  in  regard  to  the  trust 
property  in  his  hands. 

In  Equity,  in  Muscogee  Superior  Court  Decision  by  Judge 
Iverson,  May  Term,  1851. 

George  W.  Green,  a  creditor  of  the  Bank  of  Columbus,  filed 
abill  against  Edward  Carey,  the  assignee  of  tlie  bank,  alleging  that 
the  complainant  is  a  judgment  creditor,  founded  upon  the  bDls 
of  the  bank ;  that  Carey,  as  assignee,  received,  in  1843,  assets 
to  the  amount  of  $630,000,  and  should  have  collected  at  least 
$500,000.     The  prayer  was  for  an  account  and  payment 

Carey  filed  two  pleas  to  this  bill.  Firsty  that  by  advice  of 
counsel,  and  in  accordance  with  the  decisions  of  this  Court,  de- 
fendant received  from  the  debtors  of  the  Bank  of  Columbus,  the 
bills  of  the  Bank  of  Columbus,  and  consequently  did  not  collect, 
and  has  not  collected  in  current  funds,  more  than  $12,000.  The 
exact  amount  he  cannot  state,  firom  the  destruction  of  his  books 
by  fire.  That  the  expenses  of  the  trust  are  very  heavy,  on  ac- 
count of  the  many  large  law  suits  now  pending  in  favor  of  and 
against  the  assignee ;  that  their  expenses  have  not  been  less  than 
$20,000,  being  $8,000  more  than  he  has  received. 

Secondy  that  there  are  pending  several  large  and  heavy  law 
suits,  for  and  against  the  assignee,  tlie  result  of  which  is  ex- 
ceedingly doubtful,  and  if  adverse  to  the  assignee,  will  require  a 
large  amount  to  pay  costs,  fees,  &c.  (the  plea  here  specified  the 


AMEMCIjS,  JULY  TERM,  1861.  227 

Green  et  al,  vs.  Carey. 

Tarious  suits ;)  that  it  is  impossible  for  defendant  to  accountd 
at  this  time ;  that  the  delay  has  been  from  no  laches  of  de- 
fendant, but  from  the  difficulty  of  getting  parties  to  trial ;  that 
defendant  has  been  vigilant  and  energetic  in  executing  his 
trust,  &c. 

Complainant  demurred  to  these  pleas  as  insufficient.  The 
Court  overruled  the  demurrer,  and  this  decision  is  assigned  as 
error. 

Jas.  Johnson,  for  piaintiff  in  error. 
W.  Dougherty,  for  defendant. 

By  the  Court — Wahner,  J.  delivering  the  opinion. 

[1.]  This  is  a  bill  filed  by  the  complainant,  who  is  the  credit- 
or of  the  Bank  of  Columbus,  and  one  of  the  cestui  qm  trusts 
under  the  deed,  appointing  the  defendant,  the  trustee,  of  the  as- 
sets of  the  bank. 

The  defendant,  as  it  appears  from  the  bill  and  exhibits,  has 
had  the  assets  of  the  bank  in  his  hands  nearly  six  years  before 
the  commencement  of  the  complainant's  suit  for  the  discovery 
of  his  actings  and  doings  in  relation  thereto.  Has  the  com- 
plainant, as  one  of  the  cestui  que  trusts,  a  right  to  the  discovery 
which  he  seeks  from  the  defendant  ?  Mr.  Story  states  the  rule 
to  be,  that  it  is  the  duty  of  the  trustee  to  prevent  any  waste  or 
delay,  or  injury  to  the  trust  property ;  to  keep  regular  accounts ; 
to  afford  accurqie  information  to  the  cestui  que  trust,  of  the  dispo- 
silion  of  the  trust  property,  and  if  he  has  not  all  the  proper  in- 
formation, to  seek  for  it,  and  if  practicable,  to  obtain  it.  Finally, 
he  is  to  act  in  relation  to  the  trust  property  with  reasonable  dili- 
gence, for  if  he  should  betray  supine  indifference  or  gross  neg- 
ligence, in  regard  to  the  interests  of  the  cestui  que  trust,  he  will 
be  held  responsible.  2  Story^s  Equity,  616,  §1276.  There  is 
no  limitation  of  time,  as  to  the  right  of  the  complainant  to  insti- 
tute a  suit  against  the  defendant  to  account,  as  in  the  case  of 
executors  and  administrators,  and  if  there  was,  we  should 
lUiik  that  six  years  was  at  least  a  reasonable  time  to  enable  kveci 
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to  give  an  exact  statement  of  the  condition  of  the  estate  in  his 
hands. 

But  he  defends  himself  from  making  any  such  disclosure, 
by  what  his  counsel  insist  is  a  plea  in  baty  the  amount  of  which 
is,  that  owing  to  the  great  number  of  suits  pending  in  regard 
to  the  fund,  and  the  complicated  state  of  the  assets,  and  the  con- 
dition thereof,  he  is  protected  in  Law  from  making  any  discove- 
ry whatever,  as  to  his  six  years'  stewardship. 

The  defendant  does  not  deny  being  trustee  as  charged ;   does 
not  deny  having  the  assets  in  his  hands,  but  says  he  has  not 
collected  in  current  funds   more  than  $12,000,  and  that  his 
expenses  have  not  been   less    than   $20,000,  $8,000   more 
than  he  has  collected.     Mr.  Maddock  states  the  rule  correctly, 
when   he  says,  "  The  defence  proper  for  a  plea  must  be  such 
as  reduces  the  cause  to  a  particular  pointy  which  will  bar  the 
plainiiffh  demand^  and  then  it  is  of  use,  because  by  having  the 
judgment  of  the  Court  upon  thai  pointy  the  parties  are  saved  the 
expense  of  an  examination."    2  Maddock^s  Ch.  PracHcey  299. 
A  plea  does  not  deny  the  equity,  but  brings  forward  a^d,  or 
series  of  circumstances,   forming,   in  their  combined  result, 
some  one  fady  .which  displaces  the  equity.     A  plea  good  as 
to  the  relief  prayed  by  the  bill,  is  also  good  as  to  the  discotot- 
ry.     Ibid. 

No  part  of  the  defendant's  prdewded  plea,  denies  the  complain- 
ants right  to   tlie  relief  which   he  seeks,  but  denies  that  he  is 
seeking  it  at  the  proper  time.     Six  years  is  too  soon  to  call  me 
to  an  account  for  my  actings  and  doings,  says  the  defendant,  in 
regard  to  this  very  complicated  estate.     All  we  have  to  say  is, 
that  in  our  judgment,  the  complainant  has  both  the  legal  and 
equitable  right  to  have  an  account  of  his  actings  and  doings,  in 
regard  to   the  trust  property,   during  the  time  he  has  had  it  in 
his  possession,  and  when  he  gives  such  an  account,  if  it  shall 
appear,  that  the  estate  is  in  such  a  condition  that  no  decree  can 
be  made  with  safety  to  the  rights  of  defendants,  and  the  other 
cestui  que  trustSy  why  then,   the  Court  will  make  such  an  order, 
and  give  such  a  direction  to  the  case,  as  will  protect  the  r^ts 
of  all  the  parties  in  interest,  but  the  trustee  himself  will  not  be 
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permitted  to  be  the  exclusive  judge  of  that  matter.  Let  him 
make  a  full  and  fair  showing  of  his  actings  and  doings  in  rega;"d 
to  the  trust  funds  placed  in  his  hands,  under  the  deed  of  assign- 
ment, and  the  exact  condition  of  the  same,  and  then  the  Court 
will  be  enabled  to  judge  whether  the  fund  has  been  properly  man- 
aged for  the  benefit  of  the  cestui  que  irustSj  and  w-hether  tliey  are 
entitled  to  a  decree  against  the  defendant,  for  the  payment  of 
any  portion  of  the  funds  in  his  hands,  or  which  he  ought  to  have 
there,  by  the  exercise  of  due  and  proper  diligence.  The  de- 
fendant's pretended  plea  will  not  protect  him  from  accounting. 
He  must  make  a  full  and  fair  disclosure  of  his  actings  and  do- 
ings, according  to  the  rules  and  proceedings  in  Courts  of  Equity 
applicable  to  such  cases. 
Let  the  judgment  of  the  Court  below  be  reversed. 


No.  32. — George  Field  and  others,  plaintiffs  in  error,  vs.  Sea- 
born Jones  and  John  Schley,  defendants. 

[L]  The  Southern  Life  Insurance  and  Trust  Company,  haying  claims  upon 
cUfferent  persons,  took  certain  lots  in  the  City  of  Columbus  in  payment,  and 
the  titles  therefor  were  made  to  one  Field,  he  paying  no  consideration : 
Held,  that  the  property  is  subject  to  levy  and  sale  by  executions  against 
the  company,  and  that  the  plaintifib  in  execution  cannot  go  into  Equity  to 
subject  the  same,  they  having  an  adequate  remedy  at  Law. 

[2.]  Flaintifib  in  execution  cannot  go  into  Equity  to  subject  debts  due  to  the 
defendant  in  execution,  until  they  have  tried  the  remedy  by  garnishment, 
and  fonnd  that  inadequate. 

In  Equity,  in  Muscogee  Superior  Court.     Decision  by  Judge 
Itkrson,  May  Term,  1851. 

Seaborn  Jones  and  John  Schley  filed  a  bill  in  Muscogee  Su- 
.     perbr  Court,  charging  as  follows : 
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"  That  the  Southern  Life  Insurance  and  Trust  Company  of 
the  State  (then  Territorj)  of  Florida,  at  the  April  Term,  1843, 
of  the  Superior  Court  of  said  County,  foreclosed  a  mortgage  on 
the  interest  of  Lucia  A.  Bowdre  on  two  lots  of  land  in  the  City 
of  Columbus,  Nos.  55  and  56,  being  one-half  thereof,  which 
lots  were  afterwards  sold  under  the  mortgage^,  fa.  and  purchas- 
ed by  the  said  Life  Insurance  and  Trust  Company ;  that  by  an 
order  of  the  said  Court,  the  purchase  money  w^as  credited  on 
the  Ji,  fa,  and  tides  directed  to  be  made  to  the  said  company ; 
that  George  Field,  who  had  been  the  cashier  or  secretary  of  the 
said  company,  and  was  then  acting  as  president  of  the  same,  in 
the  year  1843,  procured  the  Sheriff  to  execute  titles  to  him  in- 
dividually, without  any  consideration  being  paid  by  him ;  that  a 
large  number  of  negroes  were  also  included  in  the  said  mort- 
gage, and  in  consideration  of  the  company  agreeing  to  release 
their  claim  on  the  negroes,  William  P.  McKeen  executed  tides 
to  lot  No.  93,  to  George  Field  individually,  he  paying  nothing 
therefor  out  of  his  own  funds ;  that  the  Life  Insurance  and  Trust 
Company  held  claims  against  the  Farmers'  Bank  of  Chattahoo- 
chee or  James  S.  Calhoun,  the  president  thereof;  that  inpay- 
ment of  these  claims,  Calhoun  agreed  to  convey  to  said  company 
one-half  of  the  said  lots,  Nos.  55  and  56  ;  that  the  tides  to  the 
same  were  made  to  said  George  Field  indi\idually,  without  any 
consideration  being  paid  by  him,  and  on  no  other  consideration 
than  the  one  above  stated  ;  that  Moody  and  Terry  being  indebted 
to  the  said  Life  Insurance  and  Trust  Company  for  a  large  amount, 
agreed,  in  consideration  of  being  released  from  their  said  indebt- 
edness, to  convey  the  south  part  of  lot  No.  48,  in  said  city,  to 
the  said  company;  that  the  tides  to  said  lot  were  made  to  the 
said  George  Field  individually,  without  any  consideration  being 
paid  by  him  out  of  his  own  funds.  The  bill  showed  that  com- 
plainants were  judgment  creditors  of  the  Southern  Life  Insu- 
rance and  Trust  Company,  to  a  considerable  amount ;  that  they 
had  caused  their  executions  to  \)e  levied  on  the  said  lots,  Nos. 
55, 56,  93  and  48,  the  sale  of  which  had  been  stopped  by  the 
interposition  of  a  claim  to  each  by  the  said  George  Field. 

The  bill  prayed  an  injunction  of  the  claims,  and  that  Field  be 
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decreed  to  make  conveyances  of  the  property  specified,  to  the 
Life  Insurance  and  Trust  Company. 

By  an  amendment  to  the  bill,  it  was  charged,  that  the  claims 
of  complainants,  and  another  judgment  of  equal  date  with  their 
oiwi,  belonging  to  another  creditor,  amount  to  $9,000 ;  that  Field 
and  the  Life  Insurance  and  Trust  Company  are  both  non-resi- 
dents of  this  State ;  that  the  propertj-  levied  on  is  insufficient  to 
pay  the  above  claims,  and  there  is  no  other  property  in  this 
State  which  could  be  reached  by  these /.ycf5.;  that  the  Life  Insu- 
rance and  Trust  Company  owned  certain  choses  in  action, 
which  were  in  the  possession  of  Philip  T.  Schley,  Ksq.  of  said 
City,  being  chiefly  promissorj'  notes,  given  for  the  rent  of  the 
said  property;  that  if  these  notes  were  in  the  name  of  Field,  as 
payee,  they  were  really  the  property  of  the  company.  The 
amended  bill  prayed  to  enjoin  Philip  T.  Schley  from  paying  over 
die  amounts  collected,  or  collecting  the  amounts  due  on  said 
notes ;  and  also,  for  an  account  between  Field  and  the  Life  In- 
surance and  Trust  Company. 

By  consent,  (and  without  prejudice  to  the  parties,)  Philip  T. 
Schley  was  appointed  receiver  to  collect  the  choses  in  action  in 
his  hands,  and  to  receive  the  rents,  issues  and  profits  of  the  lots 
in  dispute,  pendente  lite. 

George  Field  filed  his  separate  answer,  stating  as  follows : 
"  That  he  was  cashier   of  the  Southern  Life  Insurance  and 
Trust  Company,  from  its  organization  until  about  the  year  1839, 
idien  he  was  elected  president,  and  continued  president  until 
December,  1845;  that  in  th^  general  suspension  of  specie  pay- 
ments in  1837,  the  defendant,  in  order  to  sustain  the  credit  of 
the  company,  became  individually  responsible  for  money  bor- 
rowed for  the  use  of  the  company,  to  the  amount  of  $25,000. 
In  the  spring  and  summer  of  1838,  it  became  necessary  for  the 
defendant,  and  he  did  largely  increase  his  individual  liability  for 
money  borrowed  for  the  use  of  the  company ;  that  these  were  at 
short  times,  and  the  exact  amount  he  could  not  state,  but  at  no 
tiine  were  less  than  $25,000.     In  1839,  the  individual  liability  of 
defendant  continued  to  be  at  least  as  large.    In  1840,  it  was 
hffgdy  increased,  as  set  forth  specially  in  the  answer,  so  that  in 
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December,  1840,  his  individual  liability  for  the  company  amount- 
ed to  at  least  $200,000.  In  1841,  the  company  having  sus- 
pended specie  payment,  the  defendant  was  forced  to  borrow 
money  on  his  own  account,  and  pay  off  some  of  the  liabilities 
incurred  by  him  for  the  company.  On  the  30th  October,  1841, 
the  balance  due  him  for  money  so  paid,  above  the  amounts  re- 
ceived by  him,  was  $54,536  32.  On  31st  December,  1842,  the 
balance  thus  due  him  was  $43,536  58.  On  17th  April,  1843, 
$41,840  75.  Of  the  debts  of  the  company,  for  which  defend- 
ant is  personally  liable,  there  is  still  que  and  unpaid  about 
$37,000,  and  of  the  amouht  paid  by  the  defendant  for  the  com- 
pany, there  was,  at  the  time  of  filing  the  answer,  still  due  the 
defendant  not  less  than  $*25,000.  In  the  year  1839,  the  extent 
of  defendant's  liability  for  the  company  being  so  large,  he  re- 
ceived, in  July,  the  conveyance  from  tlie  Farmers'  Bank  of  Chat- 
tahoochee to  the  undivided  half  of  lots  Nos.  55  and  56.  He 
denied  that  it  was  taken  in  fraud  of  the  company  or  its  creditors, 
but  as  a  security  against  the  responsibilities  he  had  incurred. 
In  the  same  way  and  for  the  same  purposes,  he  took  the  convey- 
ance to  lot  No.  93,  as  set  forth  in  the  bill ;  that  the  fact  that  the 
conveyances  were  taken  to  defendant  personally,  was  soon 
thereafter  communicated  to  the  company,  and  by  them  acquiesc- 
ed in.  The  other  conveyances  mentioned  in  the  bill,  were  ta- 
ken under  the  same  circumstances,  and  for  the  same  purpose. 
The  answer  denied  that  the  lots  belonged  to  the  company,  but, 
on  the  contrary,  asserted  that  they  belonged  to  defendant.  Far- 
ther, that  on  31st  March,  1841,  the  company  assigned  the  debt 
of  Moody  and  Terry  to  N.  C.  Robbins,  in  trust  for  the  indemnity 
of  defendant,  andj  that  by  the  consent  of  the  assignee  and  the 
company,  the  conveyance  from  Terry  was  taken  to  defendant; 
that  21st  April,  1842,  the  debt  of  L.  A.  Bowdre  was  assigned  to 
trustees  for  the  indemnity  of  defendant,  and  that  by  the  consent 
of  the  assignees  and  company,  the  conveyance  by  the  Sheriff 
to  half  of  lots  Nos.  55  and  56,  as  stated  in  the  bill ;  and  that 
the  agreements  made  with  McKeen  and  Bowdre  were  drawn  by 
John  Schley,  the  complainant,  (before  he  purchased  the  judg^ 
ments  against  the  company,)  as  the  professional  adviser  oi  die 
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defendant.  The  answer  denied  that  the  property  was  insuffi- 
citot  to  pay  the  debts,  if  found  subject,  without  the  rents,  issues 
and  profits.  The  answer  also  denied  that  defendant  had  control 
of  sufficient  assets  of  the  Life  Insurance  and  Trust  Company  to 
pay  himself,  without  the  property  here  in  dispute." 

To  the  bill  as  amended,  the  defendant  demurred  for  want  of 
equity.  Upon  hearing  the  demurrer,  it  was  overruled  by  the 
Court,  and  this  is  the  first  error  assigned. 

Defendant's  counsel  then  moved  the  Court,  (the  answer  being 
in,)  to  dispose  of  the  injunction,  and  discharge  the  order  ap- 
pointing Philip  T.  Schley  receiver,  &c.  The  Court  refused  the 
motion,  and  this  is  the  other  error  assigned. 

3 AS.  Johnson  and  W.  Dougherty,  for  plaintiffs  in  error. 

Benning,  for  defendants  in  error. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  pleadings  in  this  case  are  formidable  for  volumi- 
nousness.  It  is  not  necessary  to  trace  the  progress  of  the  cause. 
The  question  is  made  upon  demurrer  to  the  amended  bill.  We 
do  not  doubt  the  right  of  the  defendant  to  demur  after  the  filing 
of  the  amendment.  It  was  a  material  amendment,  and  when 
that  is  tfie  case,  it  is  competent  to  demur  to  the  whole  bill,  even 
after  the  answer  is  in  and  repUcation  filed.  See  Boothe  8f  Raines 
vs.  Stamper  J  decided  at  the  last  July  Term  at  Americus.  This 
demurrer  denies  generally  that  complainants  are  entitled  to  dis- 
covery and  relief  on  the  case  made.  We  find  that  the  matter  in 
icontroversy  is,  whether  they  have  not  an  adequate  remedy  at 
Common  Law.  The  case,  disencumbered  of  lumber,  is  this  : 
The  plaintiffs  in  error  are  judgment  creditors  of  the  Southern  In- 
surance and  Trust  Company,  a  corporation  located  in  Florida. 
They  file  their  bill  and  charge,  that  that  corporation  having 
claims  in  this  State  upon  divers  persons,  setded  them  by  receiv- 
ing in  payment  certain  lots  in  the  City  of  Columbus.  The  pro- 
perty so  taken,  is  particularly  described ;  and  that  the   titles  to 
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the  same,  instead  of  being  executed  to  the  company,  were  made 
to  one  Greorge  Field,  he  paying  nothing  therefor.  They  chaige 
farther,  that  their  executions  have  been  levied  upon  the  property, 
and  that  it  has  been  claimed  by  Field,  and  that  the  claim  is  now 
pending.  Also,  that  there  are  debts  due  tt)  the  company  for  the 
rent  of  the  property,  and  on  other  accounts,  in  the  hands  of  Mr. 
Schley,  all  of  which,  with  the  names  of  the  debtors,  are  particu- 
larly set  fprth.  By  consent  of  parties,  Mr.  Schley  was  appoint- 
ed receiver,  to  take  charge  of  and  collect  the  debts  and  rent  the 
property.  The  answer  of  Field  came  in  before  the  amendment 
to  the  bill.  The  demurrer  has  nothing  to  do  with  that.  The 
prayer  of  the  bill  is,  that  Field  be  enjoined  from  prosecuting  his 
claim  to  the  property,  and  collecting  the  rents  therefor ;  that  his 
tides  be  set  aside,  and  tides  be  executed  to  the  Southern  Insu- 
rance and  Trust  Company,  and  the  property  be  decreed  to  be 
sold,  and  the  proceeds  and  debts  due  to  the  company  be  paid  to 
.the  executions  of  the  complainants,  and  other  executions  against 
the  company,  accordmg  to  their  liens  and  priorities.  This  is  the 
case.  Upon  such  a  state  of  facts,  we  do  not  doubt  but  the  re- 
medy of  these  plaintiffs  in  execution  is  quite  suflScient  at  Law. 
So  thinking,  even  if  Equity  had  concurrent  jurisdiction,  a  Court 
of  Law,  being  already  in  the  exercise  of  jurisdiction,  we  are  con- 
strained to  sustain  the  demurrer.  It  is,  in  my  view,  highly  ex- 
pedient to  adhere  to  these  ancient  landmarks  which  define  the 
boundaries  between  Common  Law  and  Equity  jurisdiction.  So 
far  as  the  property  is  concerned,  conveyed  to  Field,  the  case  is 
the  same  in  principle  with  Pitts  and  Bullard.  The  price  was  paid 
bv  the  company,  and  the  titles  were  made  to  Field.  Field  is 
a  naked  trustee  of  the  legal  title.  3  Kellyy  6.  The  company 
has  an  estate  in  it,  which  is  subject  to  levy  and  sale. 

What  is  to  prevent  the  plaintiffs  in  execution  from  proceeding, 
as  they  have  begun,  at  Law  ?  The  bill  gives  no  reason  what- 
ever. No  fraud  is  charged.  That  is,  fraud  was  charged,  and  the 
complainants  amended  their  bill,  and  struck  out  the  allegations 
as  to  fraud.  The  question  of  title  can  be  as  well  tried  in  a 
Court  of  Law  as  a  Court  of  Equity.  Indeed,  that  is  the  appro- 
priate tribunal  for  the  trial  of  titles.     The  property,  if  condemn- 
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ed,  woold  be  as  fairly  brought  into  market,  as  if  ordered  to  be 
sold  under  a  decree  in  Chanceiy.  A  formal  annulling  of  Field's 
deed,  and  the  execution  of  deeds  to  the  company,  is  unneces- 
sary. If  the  property  is  made  subject,  by  a  judgment  at  Law, 
upon  the  trial  of  the  claim,  it  cannot  be  questioned  but  that  the 
purchaser  at  the  sale  would  get  a  good  title.  Both  Field  and 
his  feoffees  would  be  estopped  by  that  judgment.  This  bill  does 
not  make  a  case  even  for  discoveiy,  for  it  does  not  charge  th^t 
for  want  of  evidence,  it  is  necessary  tct  sift  the  conscience  o 
die  complainant  or  of  Field. 

[2.]  So  far  as  the  debts  due  to  the  company  are  concerned, 
in  the  hands  of  Mr.  Schley  or  others,  the  plaintiffs  in  execution 
have  a  remedy  provided  by  Statute  to  reach  them.  The  process 
of  garnishment  is  at  their  command.  We  have  decided  at  Tal- 
botton,  some  terms  ago,  that  a  plaintiff  in  execution  carmot  go 
into  Equity,  to  subject  debts  due  to  the  defendant  in  execution, 
imtil  he  has  tried  his  remedy  by  garnishment,  and  found  that  in- 
adequate. I  cannot,  at  this  moment,  refer  to  the  case.  We 
hold  the  same  doctrine  now.  Sustainmg  this  demurrer  to  the 
Un,  the  appointment  of  receiver  and  the  injunction  fall,  as  a 
matter  of  course,  for  the  bill  is  out  of  Court. 

Let  the  judgment  be  reversed. 


No.  33. — James  N.  Bethune,  administrator,   &c.    plaintiff  in 
error,  vs.  Pryor  Dozier^  defendant  in  error. 

[1.]  The  nndertakiiig  of  a  surety  being  ttricti-jurU,  he  cannot,  in  Law  or 
Equity,  be  bound  further  than  the  very  terms  of  his  contract ;  and  if  the 
principal  and  obligee  change  the  terms  of  it  without  his  consent,  the  sure- 
ty is  discharged. 

[1]  If  the  obligee  bind  himself  to  furnish  800  acres  of  pine  land  to  furnish 
rtocks  for  a  saw-mill,  and  the  principal  accept  of  680  acres  in  fulfilment  of 
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the  contract,  without  the  consent  of  the  surety,  it  ifl  such  an  alteratiai  ©f 
the  original  bargain  as  will  discharge  the  surety. 
[8.]  "Where  it  is  doubtful  whether  the  surety  intended  to  request  the  creditor 
to  sue  the  principal  as  a  matter  of  favor,  or  to  require  it  as  a  matter  of  rtghi 
under  the  Statute,  it  is  proper  to  submit  it  to  the  Jury  to  find  from  the 
facts,  how  the  parties  understood  the  matter. 

Debt,  in  Muscogee  Superior  Court.  Tried  before  Judge  Iver- 
soN,  May  Term,  1851. 

On  24th  day  of  September,  1839,  Pryor  Dozier  leased  or 
rented  to  Garland  B.  C.  Terry  and  Sterling  Terry,  a  set  of  milb 
on  Upatoie  Creek,  known  as  Fuller's  Mills,  "  and  also  the  privi- 
lege of  eight  hundred  acres  of  pine  land  adjoining  the  said  mills, 
for  the  purpose  of  supplying  the  said  mills  with  stocks ;  also  the 
dwelling  and  out  houses,  &c."  The  rent  reserved  was  125,000 
feet  of  lumber  per  annum ;  to  be  paid  monthly,  or  $1,000  per 
annum,  at  the  option  of  the  lessees.  On  the  back  of  the  lease 
was  a  bond  executed  by  Grarland  B.  C.  Terry  and  Sterling  Ter- 
ly,  John  M.  Bethune  and  Joseph  D.  Bethune,  to  Pryor  Dozier,  in 
the  penal  sum  of  $2,000,  conditioned,  upon  the  payment  of  the 
rent  above  specified  by  the  Terrys,  to  be  void,  else  to  be  in 
force. 

Suit  was  commenced  by  Pryor  Dozier  against  James  N.  Be- 
thune, as  administrator  upon  the  estate  of  Joseph  D.  Bethune, 
deceased,  upon  the  bond  above  described.  The  declaration  set 
out  the  bond  and  also  the  lease  in  full.  The  breach  complain- 
•ed  of  was  that  the  said  Terrys  "  did  not  faithfully  comply  vrith 
their  said  agreement  and  did  not  pay  the  said  rents  as  they  reg- 
ularly fell  due."  This  count  did  not  aver  a  demand  Tor  the 
lumber. 

An  amended  count  set  forth  the  lease  and  bond,  and  averred 
that  the  mills,  dwelling  house,  &c.  were  not  delivered  on  the 
day  of  the  making  of  the  lease,  but  in  three  days  thereafter; 
that  the  Terrys  accepted  of  them  at  that  time,  and  waived  all 
objections  on  account  of  the  delay ;  that  the  plaintiff  did  not 
deliver  the  whole  eight  hundred  acres  of  land  mentioned  in  said 
lease,  but  did  deliver  a  very  large  part,  to  wit,  six  hundred  and 
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eighty  acres  of  the  same,  which  the  said  Terrys  then  and  there 
accepted  of  the  same  in  full,  and  waived  all  rights  in  conse- 
quence of  the  failure  ;  and  that  this  was  a  sufficient  quantity  of 
land  to  furnish  stocks  for  the  mill,  and  that  no  damage  thereby 
accrued  to  the  Terrys  or  to  Jos.  D.  Bethune. 

Defendant's  counsel  demurred  to  this  declaration,  on  the 
ground  that  the  first  count  alleged  no  demand,  and  that  the 
second  count  showed  that  the  defendant's  intestate,  being  mere- 
ly a  surety,  was  released  by  the  failure  of  plaintiff  to  comply  with 
Us  contract  The  Court  overruled  the  demurrer,  and  this  is  the 
first  ground  of  error  assigned. 

Among  other  testimony  introduced  on  the  trial,  defendant 
prored  that  more  than  three  months  before  this  suit  was  com- 
menced, on  Dozier's  demanding  payment  fi'om  him,  he  replied 
he  could  do  nothing  until  judgment  was  obtained  against  the 
Tenys.  The  witnesses  did  not  understand  defendant  to  de- 
mand of  plaintiff  to  sue  the  Terrys,  but  rather  a  request. 

Counsel  for  defendant  requested  the  Court  to  charge  die  Jury 
^'  that  if  the  principals  in  the  bond  sued  on  accepted  a  less  quan- 
tity of  land  than  was  specified  in  the  contract,  without  the 
knowledge  and  assent  of  the  surety,  then  the  surety  was  dis- 
charged." The  Court  declined  so  to  charge,  but  on  the  con- 
trary charged,  "  that  Terrys,  the  principals,  might,  without  the 
assent  of  the  surety,  accept  of  less  than  the  eight  hundred  acres 
of  land  specified  in  the  contract ;  and  if  they  did  so  accept  of 
680  acres,  they  and  their  surety  were  bound  by  the  acceptance, 
provided  such  acceptance  was  without  any  special  contract  be- 
tween the  principals  and  Dozier;  that  if  Dozier  put  the  Terrys 
in  possession  of  a  tract  of  land  supposed  by  both  parties  to  con- 
tain 800  acres,  and  subsequently  by  survey  it  proved  to  contain 
lesSy  that  would  not  release  the  surety  firom  the  contract ;  that 
tf,  however,  Dozier  and  the  Terrys  made  a  new  contract,  varying 
die  terms  of  the  farmer  one,  the  surety  would  be  discharged  ;^ 
wbkk  refusal  to  charge,  and  charge  as  given,  are  assigned  as 
enor. 

Counsel  for  defendant  requested  the  Court  to  charge  farther 
^  fliat  if  the  surety  or  his  representative  had  requested  the  '^l&k&r 
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tiff  to  sue  the  principals,  and  he  had  failed  to  do  so  within  three 
months,  the  surety  or  his  estate  were  discharged;"  which  charge 
the  Court  refused  to  give,  but  on  the  contrary  instructed  the 
Jury,  "  That  a  mere  request  by  the  surety  or  his  representative 
to  a  creditor  to  sue  the  principal  was  not  suflScient  to  discharge 
the  surety,  if  suit  was  not  commenced,  inasmuch  as  a  request 
might  be  merely  asking  for  something  as  matter  of  favor  and  not 
as  matter  of  right ;  that  if  the  Jury  believe  that  the  request 
proved  was  understood  by  the  parties  at  the  time,  as  a  demand 
or  requirement  by  the  administrator  of  Bethune  upon  Dozier,  to 
proceed  to  collect  the  aebt  from  the  principals,  in  such  case  the 
surety  was  discharged,  unless  suit  is  brought  within  the  time. 
But  it  must  be  a  positive  demand  to  sue,  and  so  understood  by 
the  parties  at  the  time,  in  order  to  discharge  the  surety.  If  it 
appeared  that  it  was  a  request  of  a  favor,  and  so  considered  by 
the  parties  at  the  time,  then  the  surety  was  not  dischai^ed  by 
reason  of  a  failure  to  sue  in  three  months." 

Whic)i  charge  as  given,  and  refusal  to  charge,  are  also  assign- 
ed as  error. 

Jas.  Johnson,  represented  by  H.  Holt,  for  plaintiff  in  error. 

H.  L.  Benning,  for  defendant  in  error. 

By  the  Court — Lumpkinj  J.  delivering  the  opinion. 

Was  the  Circuit  Court  right  in  holding  that  the  lerrys  might 
accept  of  680  acres  of  pine  land,  in  heu  of  the  800  stipulated  by 
Dozier  to  be  furnished  for  the  use  of  the  saw-mill,  without  dis- 
charging Bethune,  the  surety  ? 

[1.]  No  principle  of  law  is  better  settled  at  this  day,  than 
that  the  undertaking  of  the  surety,  being  one  stridijurisy  he  can- 
not, either  at  Law  or  in  Equity,  be  bound  farther  orotherwisey  than 
he  is  by  the  veiy  terms  of  his  contract ;  and  that  if  the  parties  to 
the  original  contract  think  proper  to  change  the  terms  of  it  wifli- 
out  the  consent  of  the  surety,  (which  it  is  not  disputed  they  have 
a  right  to  do,)  the  surety  is  discharged. 
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He  is  not  bound  by  the  old  contract,  for  that  has  been  abro- 
gated by  the  new;  neitlier  is  he  bound  by  the  new  contract, 
because  he  is  no  party  to  it ;  neither  can  it  be  split  into  parts, 
so  as  to  be  his  contract  to  a  certain  extent  and  not  for  the  resi- 
due ;  he  is  either  bound  in  ioio  or  not  at  all. 

Neither  is  it  of  any  consequence  that  the  alteration  in  the 
contract  is  ^yiaJ,  nor  even  that  it  ijs  for  the  advantage  of  the 
surety.  JSTon  luec  in  fadera  vcniy  is  an  answer  in  the  moutli 
of  the  surety,  from  which  the  obligee  can  never  extricate 
his  case,  however  innocently  or  by  whatever  kind  inten- 
tions to  all  parties,  he  may  have  been  actuated.  Mackay  and 
McDonald  vs.  Dodge  and  Madcay^  sui'vivors,  fyc.  5  J]la.  R.  388. 
Walsh  vs.  Bertie^  10  Johns,  R.  180.  Leavett  vs.  Savage j  16 
Mctiney  72.  The  Bank  of  Washington  vs.  Barringion  and  others^ 
2  Perm.  R.  27.  Miller  vs.  Stewart,  4  Wash.  C  .C.  R.  26.  United 
States  vs.  Kirkpairicky  7  Wheat  720.  United  States  vs.  Vanzant, 
11  H'^a/.  184.  Whetcher  vs.  Hall,  5  B.  fy  C.  269,  (1 1  Eng.  Com. 
Law,  225.)  Herd  vs.  JVadham,  1  East,  619.  Campbell  vs. 
French,  2  H.  Black.  163.  6  T.  R.  200.  Barker  vs.  Barker,  1  T. 
R.  289.  Grange  vs.  Lee,  3  East,  484.  Myers  vs.  Edge,  7  T. 
R.254. 

I  will  refer  briefly  to  the  principles  established  in  several  of 
these  leading  cases,  and  apply  them  to  the  one  before  the  Court. 

In  Miller  vs.  Stewart,  Mr.  Justice  Washington  stated,  by  way 
of  illustration,  that  if  the  obligee,  by  a  subsequent  agreement  with 
his  debtor,  the  principal  obligor,  agree  with  him  to  enlarge  the 
time  stipulated  in  the  bond  for  payment  or  performance,  evenjbr 
a  dayy  and  upon  the  terms  of  the  principal  paying  up  a  part  of 
the  debt  immediately  and  giving  additional  security,  both  of 
which  conditions  nre  manifestly  advantageous  to  the  surety,  by 
diminishing  his  responsibility ;  still  if  such  agreement  received 
not  the  sanction  of  the  surety,  he  is  discharged,  upon  the 
groimd  that  the  terms  of  the  contract  to  which  he  was  bound, 
being  changed  without  his  consent,  it  is  a  different  contract  from 
fliat  which  he  engaged  to  guaranty,  and  consequently  not  bill 
contract. 

In  Mackay  and  McDonald  vs.  Dodge  and  Mackay^  survivors.^  ^c. 
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the  Supreme  Court  of  Alabama  say,  "  It  is  not  however  neces- 
sary that  it  should  appear  that  the  suretj-  has  been  injured  ne- 
cessarily by  the  alteration,  nor  tomUd  it  make  any  difference  if  it 
was  evident  he  was  to  be  beneJUed  by  it.  It  is  a  sufficient  answer 
that  it  is  not  the  contract  for  the  performance  of  which  he  was 
surety." 

The  case  of  Whiicher  vs.  Hall^  affords  a  striking  example  of 
the  tenacity  with  which  this  rule  is  adhered  to.  The  tacts  were 
that  the  defendant  was  surety  for  another  to  the  plaintiff,  for  the 
milking  of  30  cows,  at  £7  10s,  each,  per  annum ;  subsequent- 
ly an  agreement  was  entered  into,  without  the  consent  of  the 
surety,  that  the  hirer  was  to  have  28  cows  for  one  half  of  the 
year,  and  32  for  the  remainder.  The  Court  held  that  it  was  a 
new  bargain,  which  was  not  binding  on  the  surety,  who  had  a 
right  to  insist  on  a  literal  performance  of  the  contract ;  that 
there  migbt  be  but  Uttle  difference  between  the  two  contracts, 
but  that  the  true  question  was,  whether  the  contract  sought  to  be 
enforced  against  the  surety,  was  the  one  for  the  performance  of 
which  he  was  bound. 

Judge  Ormond  thinks  that  this  case  may  have  been  pushed 
to  the  very  verge  of  propriety ;  he  nevertheless,  very  properly 
adds,  tliat  it  places  in  a  strong  point  of  view,  the  inflexibility  of 
purpose  with  which  the  rule  that  no  change  shall  be  made  in 
the  terms  or  mode  of  performance  of  a  contract,  without  con- 
sent of  the  surety,  is  adhered  to  by  the  Courts. 

But  while  the  learned  Judge  who  decided  this  case,  concedes 
the  rulci  he  holds  that  it  is  in  the  power  of  the  principal  to  accqd 
of  something  less  than  was  stipulated  to  be  done  by  the  other 
party,  without  consulting  the  surety ;  and  that  this  is  in  fact  no 
new  agreement,  but  a  continuance  of  the  original  bargain. 

But  we  hold  it  to  be  the  duty  of  the  obligee  to  aver  ^nd  prove 
the  performance,  not  substantially,  but  literally,  of  the  original 
agreement.  It  is  a  condition  precedent  to  his  right  of  recovery. 
But  the  Court  held  otherwise,  both  by  its  decision  upon  the  de- 
murrer to  the  declaration  and  its  charge  to  the  Jury. 

K  I  covenant  with  an  individual,  that  in  consideration  tibat 
be  will  lease  me  800  acres  of  land) to  be  used  for  cutting  stocks 
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to  supply  a  saw-mill,  I  will  allow  him  so  much  lumber  as  rent, 
and  I  subsequently  accept  of  a  less  quantity,  i.  e.  680  acres,  is 
not  this  necessarily  a  new  contract  ?  And  does  it  require  any 
other  stipulation  in  order  that  it  shall  take  the  place  of  the  origi- 
nal bargain  ?  Is  it  not  substituted  by  legal  implication  ?  If  the 
principal  may  accept  680  acres  in  the  present  case,  why  not  100 
or  any  other  quantity  ?  And  if  he  could  alter  the  contract,  by 
waiving  the  fulfilment  in  this  particular,  why  not  in  any  other  ? 
Shall  it  be  left  to  the  other  parties,  or  even  to  the  Courts,  to  de- 
termine, whether  the  alteration  is  to  the  benefit  or  prejudice  of 
the  surety  ?  Better,  in  this  State  especially,  where  every  thing 
has  been  done  which  the  ingenuity  of  the  Legislature  could  de- 
vise, to  protect  sureties,  to  adhere  rigidly  to  the  rule,  that  where 
any  alteration  is  made  in  the  contract,  whether  by  a  new  agree- 
ment, either  express  or  impUed,  and  although  the  situation  of  the 
surety  may  not  thereby  be  made  worse,  that  still  be  shall  be 
discharged. 

Ideo  consideratum  esty  that  the  judgment  below  be  reversed. 

[3.]  As  to  the  question  of  notice,  we  think  the  law  was  pro- 
perly submitted  to  the  Jury. 


No.  34. — ^Perkins,  Hopkins  &  White  and  others,  plaintSfe  in^. 
/a.  and  in  enor,  vs.  George  Patten,  claimant  and  defendant 
in  error. 

{!.]  Where  a  suit  wis  commenced  against  two  defendants,  residing  at  that 
time  in  Marion  Ooontj,  and  before  trial  and  judgment,  the  new  County  of 
KacoQwaa  created  by  the  Legislature,  embracing  that  portion  of  the  terri- 
tory of  Marion  on  which  the  defendants  resided,  and  there  being  no  proyi* 
•ioa  in  the  Act  for  the  transfer  of  suits  pending  in  the  old  to  the  new  Coun- 
ty: ffeidt  that  by  operation  of  law,  imder  the  provisions  of  the  Constitu- 
tion, that  the  new  County  of  Macon  was  the  proper  County  for  the  trial 
of  the  cause,  that  being  the  County  vfh!erein  the  defendants  rended,  and  that 
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the  judgment  rendered  in  the  latter  County  was  a  good  and  valid  judg- 
ment. 

[2.]  Where  a  deed  of  convey  anoe  includes  several  tracts  or  lots  of  land,  and  is 
attacked  as  being  fraudulent,  the  vendor  remaining  in  possession  of  the 
whole  or  any  part  of  the  land  conveyed  by  the  deed,  is  prima  fotcie  evi- 
dence of  fraud  as  against  creditors,^unless  the  possession  is  satisfieustorily 
explained. 

Claim,  in  Macon  Superior  Court.  Tried  before  Judge  Wah- 
KEN,  March  Term,  1851. 

Perkins,  Hopkins  &  White  and  C.  &  G.  H.  Kelsey  &  Halsted, 
having  Ji.  fas.  issued  from  the  Inferior  Court  of  Macon  County, 
against  Curtis  fy  Broumy  levied  on  certain  property,  which  was 
claimed  by  George  Patten. 

On  the  trial  of  the  issues  founded  on  the  claims,  (by  consent 
tried  together,)  the  claimants  offered  in  evidence,  exemplifica- 
tions of  the  proceedings  and  judgments  on  which  the  executions 
nf  tiie  plaintiffs  in  Ji.  fa,  issued,  announcing  as  the  sole  pur- 
pose to  show  that  the  fi.  fa,  in  favor  of  Perkins,  Hopkins  &. 
White  was  void,  because  the  suit  was  commenced  in  the  Inferi(Hr 
Court  of  Marion  County,  and  when  the  new  County  of  Macon  was 
laid  out,  (the  defendants  living  therein,)  the  suit  was  transferred 
to  the  Inferior  Court  of  the  new  County  of  Macon,  without  any 
le^slative  provision  or  order  of  the  Inferior  Court  of  Marion 
County  ;  and  that  the  ji.  fa.  in  favor  of  C.  &  G.  H.  Kelsey  & 
Halsted  was  void,  because  the  names  of  the  parties  in  the  ex- 
empliiklition  were  different  from  those  stated  in  the  execution. 

In  his  argument  to  the  Jury,  counsel  for  claimant  contended, 
that  the  latter  execution  was  also  void,  because  the  exemplifica- 
tion did  not  show  that  the  defendants  had  ever  been  served. 
Counsel  for  plaintiffs  contended  before  the  Court,  that  this  was 
not  the  proper  time  or  place  to  make  these  objections,  on  fte 
ground,  that  being  judgments  from  another  Court  of  competent 
jurisdiction  until  reversed,  they  were  conclusive,  unless  impeach- 
ed for  firaud,  and  the  last  objection  sprung  by  claimants'  counsel 
was  wholly  irregular,  and  could  not  be  taken.  All  of  which  po- 
sitions the  Court  overruled,  and  the  plaintiffs  excepted. 
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Plaintiffs'  counsel  then  stated  to  the  Court,  that  he  knew 
that  the  original  declaration  showed  service  as  to  the  defendants ; 
that  the  record  was  imperfect,  as  might  be  seen  by  inspection — 
all  the  other  cases  being  recorded  in  the  same  way  by  the  Clerk 
then  in  oflSce — and  moved  to  postpone  the  case  in  order  to  find 
the  original  papers  and  perfect  the  record,  and  for  the  purpose  of 
proving  that  the  defendants  had  been  actually  served.  The 
Court  overruled  the  motion,  because  the  Judge's  docket  showed 
that  the  plaintiffs'  continuances  had  been  eidiausted,  although 
the  last  entry  in  the  case  was  of  a  mistrial.  To  this  decision 
plaintiffs  excepted. 

Plaintiffs'  counsel  then  moved  the  Court,  as  it  was  late  in  the 
evening,  to  suspend  until  next  morning,  in  order  that  the  origi- 
nal papers  might  be  found,  and  a  correct  exempUfication  obtain- 
ed.    Which  motion  was  refused,  and  plaintiffs  excepted. 

Plaintiffs'  counsel  then  moved  the  Court  to  direct  the  Jury  to 
find  upon  the  facts,  without  regard  to  these  exemplifications,  re- 
serving these  questions  to  be  disposed  of  on  a  motion  td  w^ 
aMde  the  verdict  This  motion  was  refused,  and  plaintiff  ex- 
cepted. 

The  Court  charged  the  Jurj*,  that  if  the  exemplification  of  the 
record  of  the  case  of  Perkins,  Hopkins  &  White  vs.  Curtis  & 
Brown,  showed  that  the  suit  was  commenced  in  the  Inferior 
Court  of  Marion  County,  and  afterwards  the  suit  was  transferred 
to  Macon  County,  and  judgment  thereon  rendered ;  that  the 
judgment  was  void,  and  the  property  not  subject,  notwitfastand- 
ing  the  defendants  were  residents  of  Marion  County  ^99^  gued, 
and  previous  to  judgment  were  attached  to  and  incoipoimt^  ill 
the  County  of  Macon;  and  that  if  the  exemplification  of  there- 
cord  of  the  case  of  C.  &  G.  H.  Kelsey  &  Halsted  vs.  Curtis  & 
Brown,  showed  that  the  defendants  had  not  been  served,  the 
judgment  was  void.  To  which  charge  plaintiffs  in  Ji.  fa.  ex- 
cepted. 

Counsel  for  plaintiff  requested  the  Court  to  charge,  that  ^'  if 
after  the  deed  from  defendant,  Curtis,  to  claimant,^  Patten,  Cur- 
tis continued  in  possession  of  the  property  conveyed,  or  any 
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part  thereof,  it  was  prima  facie  evidence*of  fraud  as  against  cre- 
ditors, unless  the  possession  was  satisfactorily  explained." 

The  Court  refused  so  to  charge,  but  instructed  the  Jury,  that 
if  Curtis  remained  in  possession  of  only  a  part  of  the  premises 
conveyed,  (if  the  premises  were  in  separate  settlements,)  then 
the  possession  was  prima  fade  e\'idence  of  fraud  only  as  to  the 
part  of  the  premises  in  actual  possession,"  &c.  To  which 
charge  and  refusal  to  charge  plaintiffs  excepted. 

On  these  several  exceptions  error  was  assigned. 

Lyon,  for  plaintiff  in  error. 

The  exemplification  of  the  records  of  Perkins,  Hopkins  & 
White  vs.  Curtis  &  Brown,  and  of  C.  &  G.  H.  Kelsey  &  Hal- 
sted,  were  wholly  inadmissible  for  the  purposes  for  which  they 
were  introduced,  and  ought  to  have  been  rejected  by  the  Court. 

The  Court  ought  not  to  have  allowed  the  judgments  from  the 
Inferior  Court  to  be  impeached,  set  aside  or  attacked  as  they 
were,  because  said  Court  had  no  jurisdiction  over  said  judg- 
ments, nor  could  tliey  have  been  attacked  in  this  way  in  the  Su- 
perior Court,  until  they  had  been  first  reversed  or  vacated  by  the 
Court  from  which  they  were  rendered,  except  for  fraud.  Mobly 
vs,  Mohly,  9  Ga,  Rep.  247.     Preston  vs.  Clark,  9  lb.  244. 

The  Court  ought  to  have  allowed  the  continuance,  that  justice 
might  have  been  done — ^the  plaintiffs  having  been  surprised 
from  no  fault  of  theirs.  Howell  vs.  T/ie  State,  6  Ga.  Rep.  4  and 
5  Common  Law  Rtde. 

The  claimant  having  introduced  the  record  of  C.  &  G.  H. 
Kelsey  &  Halsted  vs,  Curtis,  Brown  &  Co.  for  a  specific  purpose, 
could  and  ought  not  to  have  been  allowed  to  have  used  it  for  a 
totally  different  purpose.  Williams  vs.  Chapman,  7  Ga^  Rep, 
470. 

The  Court  erred  in  its  charge,  in  holding  that  if  the  exemplifi- 
cation of  the  record  of  Perkins,  Hopkins  &  White  vs.  Curtis  & 
Brown,  showed  tliat  the  suit  was  commenced  in  the  Inferior  Court 
of  Marion  County,  and  was  aften^^ards  transferred  to  Macon, 
and  a  judgment  there  rendered,  that  the  judgment  was  void  and 
the  property  not  subject,  and  they  should  so  find,  notwithstand- 
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mg  that,  at  the  commencement  of  the  suit,  defendant  resided  in 
the  County  of  Marion,  and  that  subsequently  and  previous  to  the 
xendition  of  the  judgment,  the  residence  of  the  defendant  was 
attached  to  and  incorporated  in  the  County  of  Macon,  because, 
1st.  That  judgment,  in  that  issue  and  in  that  Court,  could  not 
be  attacked  or  impeached  in  that  collateral  way.  Mohly  vs.  Mob' 
ly,  9  Ga.  Rep.  247.  Preston  vs.  Clark,  lb.  244.  And  2d,  the 
judgment  was  valid  and  subsisting,  and  was  rendered  in  the 
proper  forum  under  the  law — the  suit  having  been  commenced, 
and  defendants  having  been  properly  ser>'ed  in  the  County  in 
which  they  then  resided,  and  afterwards  and  before  the  rendition 
of  a  judgment  in  said  suit,  their  residence  being  changed  from 
the  County  of  Marion  by  act  of  the  law,  that  act  changing  their 
residence,  necessarily  and  properly,  without  so  many  words, 
changed  and  transferred  this  suit  against  themselves  then  pend- 
ing, at  the  change  of  residence  by  legislative  enactment,  into 
the  County  into  which  their  residence  was  changed,  to  wit :  the 
new  Coimty  of  Macon,  and  a  judgment  could  not  properly  be 
rendered  elsewhere.  Constitution,  Cobb^s  Digest,  1121.  TOts 
Practice. 

The  Court  erred  in  its  charge  to  the  Jury,  that  if  they  believed 
from  the  inspection  of  the  exemplification  introduced  to  them  of 
the  cause  of  C.  &  G.  H.  Kelsey  &  Halsted  vs.  Curtis  &  Brown, 
that  the  defendants  had  not  been  served,  that  the  judgment  was 
void  and  the  property  not  subject  consequently,  and  that  they 
should  so  find,  and  that  it  was  perfectly  competent  for  the  claim- 
ant, under  the  circumstances  and  on  this  trial  of  the  right  of  pro- 
perty, to  avail  himself  of  these  objections  if  he  thought  proper, 
because  said  exemplification  was  not  introduced  for  purpose  of 
proving  this  fact,  but  a  different  one.  Chapman  vs.  Williams,  7 
Ga.  Rep.  470. 

Neither  was  this  the  proper  time  or  place  for  claimant  to  avail 
himself  of  these  objections. 

The  Court  erred  in  his  charge  to  the  Jury  as  to  the  fraud. 
He  should  have  charged  the  Jury  as  requested  by  pisdntiffs' 
eounsel,  and  that  the  possession  must  have  been  changed  at  the 
date  of  the  deed,  wholly,  completely  and  absolutely,  or  it  was 
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prima  fade  evidence  of  fraud  as  to  the  whole  of  the  land  con- 
veyed. His  whole  charge  as  to  this  point  was  an  error.  Peck  vs. 
Landy  2  Kelly^s  Rep,  1.  Carter  vs.  Standfieldy  9  Ga.  Rep.  49. 
Beers  et  al.  vs.  Dawson^  9  Ga.  Rep.  556. 

W.  H.  Robinson,  for  defendants. 

1.  If  evidence  is  allowed  to  go  to  the  Jury  without  objection, 
it  is  too  late  after  the  case  is  closed  on  both  sides  to  object  to  it 
9  Geo.  R.  366. 

2.  The  pleadings  must  be  looked  to,  and  not  incidental  re- 
marks of  counsel,  to  see  what  is  relied  upon.    Judiciary,  99. 

3.  After  continuances  of  party  are  exhausted  on  appeal,  he 
cannot  again  continue  except  for  Providential  cause.  See  Rule 
of  Court. 

4.  After  trial  commenced,  it  is  entirely  within  the  discretion 
of  the  Court  to  postpone  the  case  or  not.  3  Wendellj  378.  2 
John.  Cases,  318. 

5.  If  one  party  allows  the  other  to  go  to  the  Jury  with  evi- 
dence, and  rest  his  case  upon  it  until  he  has  made  his  closing 
speech  upon  it  to  the  Jury,  he  cannot  then  object  to  it,  nor  can 
the  Court  exclude  it  from  its  charge  to  the  Jur}\  2  Kelly's  Rgp. 
24. 

6.  Plaintiff's  judgment  void.     9  Ga.  Rep.  244,  250. 

7.  That  vendor's  possession  after  sale  is  badge  of  fraud  only  to 
extent  of  such  possession.     Chitty  on  Cord.  693,  '4. 

By  the  Court. — ^Wakner,  J.  delivering  the  opinion. 

[1.]  This  was  a  claim  case,  and  the  plaintiffs  in  execution 
were  endeavoring  to  subject  the  property  to  two  judgments — 
one  obtained  in  favor  of  Perkins,  Hopkins  &  White  against  Cur- 
tis &  Brown,  the  other  obtained  in  favor  of  C.  &  G.  H.  Kelsey 
against  Curtis  &  Brown.  On  the  trial  of  the  claim,  an  objection 
was  taken  to  the  execution  in  favor  of  Perkins,  Hopkins  & 
White,  on  the  ground  that  it  was  void,  because  the  origiiud  suit 
against  tb^.  defendants  was  commenced  in  the  Inferior  Comt  of 
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the  County  of  Marion,  in  which  the  defendants  resided  at  that 
time,  but  while  the  suit  was  pending,  that  part  of  the  County  of 
Marion  in  which  the  defendants  resided,  was,  by  an  Act  of  the 
Legislature,  included  within  the  limits  of  tlie  new  County  of  Ma- 
con, and  there  was   no  provision  in  the  Act  creating  the  new 
County  of  Macon,  to  transfer  the   suits  pending  in  the  County 
of  Marion,  nor  any  order  of  the  Court,  ordering  such  suits  to 
be  transferred  from  the  County  of  Marion  to  the  new  County  of 
Macon,  in  which  the  judgment  was  rendered.     Upon  this  state 
of  £au;ts,  it  is   insisted   that  the  judgment  rendered  in  Macon 
County,  in  a  suit  which  was  commenced  in  Marion  County,  is 
void,  because  the  Court  in  Macon   had  no  jurisdiction  of  the 
case  or  the  parties.     How  the  case  got  from  Marion  to  Macon 
County  does  not  appear.     There  is  no  provision  in  the  Act  of 
1837,  organizing  the  new  County  of  Macon  from  the  territory  of 
the  Counties  of  Houston  and  Marion,  for  the  transfer  of  any  suits 
from  either  of  those  Counties  to  the  new  County.     The  7th  sec- 
ti(m  of  the  Act  creating  the  new  County  provides,  that  the  Infe- 
rior Courts  shall  be  held  therein,  on  the  second  Mondays  in  May 
and   Nov.  of  each  and  every  year.     By  the  first  section  of  the  3d 
article  of  the  Constitution  of  this  State,  it  is  declared,  that  '^  All 
civil  cases  (except  in  cases  respecting  the  titles  to  land,)  shaU'J)e 
tried  in  the  County  wherein  the  defendant  resides.^^  Prince^  910.   By 
the  new  organization  of  the  Counties,  the  defendant  redded  in 
Macon  County,  without  any  change  of  his  location*  By  operation 
of  law,  be  becomes  a  citizen  of  the  County  of  Macon,  and  is 
bound,  with  his  neighbors,  to  perform  all  his  civil  duties  in  that 
County.     His  neighbors  perform  Jury  duty  in  the  Courts  of  the 
new  County,  and  not  in  the  old,  so  that  if  his  legal  rights  are  to 
be  determined  by  a  Jury  from  the  vicinage^  the  trial  must  be  had 
in  the  new  County.    But,  in  our  judgment,  the  Constitution  set- 
tles the  question,  that  the  trial  of  the  cause  was  properly  had  in 
the  new  County  of  Macon,  for  the  reason  that  was  the  County 
%oherein  he  resided.    If  the  Constitution  did  not  give  the  right  to 
have  the  cause  tried  there,  an  enactment  of  the  Legislature,  trans- 
t&amg  the  cause  from  the  old  to  the  new  County  could  not  con- 
fer it 
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The  jurisdiction  for  the  trial  of  the  cause  is  fixed  by  the  Con- 
stitution to  be  in  the  County  wherein  Uie  defendard  resides.  The 
suit  was  properly  commenced  in  Marion  County,  as  the  defend- 
ants resided  there  at  that  time,  but  the  new  County  of  Macon 
being  organized,  in  which  the  defendants  resided,  the  suit  was 
necessarily  transferred,  by  operation  of  lawj  from  the  County  of 
Marion  to  the  new  County  of  Macon^/or /no/,  in  accordance  with 
the  provisions  of  the  Constitution;  Such  then,  in  our  judgment, 
being  the  legal  effect  of  the  creation  and  organization  of  the 
new  County,  under  the  Constitution,  in  regard  to  the  rights  of 
the  parties  in  the  original  suit  and  the  trial  thereof  the  judgment 
rendered  in  the  Inferior  Court  of  Macon  County  is  a  good  and 
valid  judgment,  and  binding  on  the  parties,  until  set  aside  for 
some  other  cause,  if  any  exists. 

[2.]  It  appeared  on  the  trial,  that  the  defendant  in  execution 
conveyed  all  the  property  levied  on  to  the  claimant,  by  one  deed 
of  conveyance.  That  deed  was  attacked  for  fraud  against  creditors, 
on  the  ground  that  the  defendant  remained  in  possession  of  a 
part  of  the  property  so  conveyed,  which  was  a  badge  of  fraud, 
and  unless  satisfactorily  explained,  would  vitiate  the  deed.  The 
land  conveyed  by  the  deed  consisted  of  different  tracts  or  lots. 

The  counsel  for  the  plaintiff  in  execution  requested  the  Court 
to  charge  the  Jury,  that  "  If  after  the  execution  of  the  deed  from 
defendant,  Curtis,  to  Patten,  the  claimant,  Curtis  continued  in 
possession  of  the  property  conveyed,  or  any  part  thereof  it  was 
prima  Jade  evidence  of  fraud  as  against  creditors,  unless  the 
possession  was  satisfactorily  explained." 

The  Court  refused  so  to  charge  the  Jury,  but  instructed  them, 
"That  if  Curtis  remained  in  possession  of  only  a  part  of  the 
premises  conveyed,  (if  the  premises  were  in  separate  settle- 
ments,) then  the  possession  was  prima  facie  evidence  of  fraud 
only  as  to  the  part  of  the  premises  in  the  actual  possession  of 
the  defendant,"  &c.  We  think  the  Court  erred  in  not  giving  the 
instruction  as  requested,  and  in  giving  the  charge  to  the  Jury  as 
stated  in  the  record.  The  idea  of  the  Court  appears  to  have 
been,  as  we  understand  it,  that  the  possession  of  the  vendor 
was  only  prima  Jacie  evidence  of  fraud  as  to  the  particular  Ud  or 
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tract  of  land  of  which  he  remained  in  possession  after  the  sale, 
^ereas  the  fraud  is  alleged  against  the  deed  which  conveys  all 
the  property.     The  plaintiflF  in  execution  alleges  the  deed  ofam^ 
veycmce  is  fraudulent  as  against  creditors,  and  that  the  defendant 
remaining  in  possession  of  part  of  the  property  conveyed,  is  the 
evidence  of  it ;  that  such  possession  is    a  circumstance  going  to 
show  2L  secret  understanding  between  the  parties,  that  the  convey- 
ance was  made  for  the  benefit  of  the  debtor ;  that  the  pofsession 
of  a  pcai  of  the  property  conveyed  by  the  vendor,  is  an  evidence 
of  a  fn«/ reserved  between  the  parties,  for  the  benefit  of  the  ven- 
dor and  his  family,  which  goes  to  show  the  whole  transaction  to 
have  been  covinouSy  and  evincing  the  intention  of  the  parties,  sub- 
ject, however,  to  be  satisfactorily  explained,  as  was  ruled  by  this 
Court  in  Peck  vs.  Laridy  2  Kellyy  12.     The  request  of  the  plain- 
tiff's counsel  made  to  the  Court  to  charge  the  Jury,  embodies  the 
legal  principles  applicable  to  this  case,  and,  in  our  jud^pnent, 
ought  to  have  been  given  as  requested.     In  the  view  which  we 
have  taken  of  this  case,  it  will  not  be  necessary  to  notice  the 
other  grounds  of  error  taken  in  regard  to  the  validity  of  the  Kel- 
sey  Ji.  fa.  or  the  refusal  of  the  Court  to  postpone  the  trial  of  the 
cause,  as  the  difficulties  then  suggested  will  doubtless  be  obviat- 
ed on  the  new  trial,  if  the  position  assumed  by  the  counsel  for 
the  plaintiff  in  error  be  correct  as  to  the  original  judgment 

Let  the  judgment  of  the  Court  below  be  reversed,  and  a  new 
tnal  granted. 


No.   35. — Redding  FAracLOXH,  plaintiff  in  error,   vs.  Thoma8 

Freeman,  defendant  in  error. 

[L]  A>  defeodant  waa  arrested  on  a  ca,  so.  from  a  Justice's  Court,  and  having 
given  bond,  conditioned  for  hh  appearance  at  the  Magistrate's  Court  from 
which  the  ca.  sa.  issued,  from  term  to  term,  and  not  to  depaxt  \.Yi«i^c«  VvV\v 
VGLX  32 
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out  leave  of  the  Court,  and  no  more,  was  discharged  by  the  Constable: 
Held,  that  the  bond  was  a  nullity,  and  that  the  Constable  was  liable  to  the 
plaintiff  in  execution  upon  a  rule,  for  the  amount  of  the  execution. 

Certiorariy  in  Baker  Superior  Court.  Decision  by  Judge 
Warren,  June  Term,  1851. 

To  a  rule  Tiwi  granted  by  the  Justice's  Court  of  the  945th  Dis- 
trict G.  M.  against  Thomas  Freeman,  former  Constable,  to  show 
cause  why  he  should  not  pay  over  to  Reddin  Faircloth,  guard- 
ian, the  amount  due  on  a  ca.  sa.  against  David  Ham,  placed  in 
his  hands,  Freeman  made  as  his  return — 

'*  That  he  arrested  David  Ham  under  the  ca.  sa.  and  took 
from  him  in  good  faith,  and  without  any  intention  to  injure  the 
plaintiff,  the  following  bond : 

Georgia,  Baker  County. 
Know  all  men  by  these  presents,  that  we,  David  Ham  and 
■  ,  are  held  and  firmly  bound  unto  Reddin  Faircloth,  guardi- 
an, &c.  in  the  just  and  full  sum  of  one  hundred  and  twenty  dol- 
lars, for  the  true  payment  of  which,  we  bind  ourselves,  our  heirs, 
executors,  administrators  and  assigns,  jointly  and  severally, 
firmly  by  these  presents,  assigned  with  our  hands  and  seals,  and 
dated  this  30th  day  of  January,  1851. 

Now,  the  condition  of  the  above  obligation  is  such,  that 
whereas  Reddin  Faircloth,  guardian,  &c.  hath  lately  commenced 
his  suit  against  David  Ham,  in  the  Justices'  Court  to  be  holden 
in  and  for  the  945th  District  G.  M. :  now,  if  the  said  David  Ham 
shall  personally  appear  from  term  to  term,  and  shall  not  depart 
without  leave  of  said  Court,  then  tlie  above  bond  to  be  void, 
else  remain  in  full  force. 

[Signed,]  DAVID  HAM, 

SETH  BOULTON. 

2.  That  he  returned  the  ca.  sa.  and  bond  to  the  Justices' 
Court  whence  the  ca.  sa.  issued,  and  according  to  the  command 
of  the  ca.  so. ;  that  David  Ham  attended  the  next  Inferior  Couiti 
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and  continued  there  during  its  whole  session,  having  previously 
filed  his  schedule  with  the  Clerk. 

3.  That  Ham  is  insolvent,  and  has  never  paid  any  thing  upon 
the  ca.  so. 

The  presiding  Justice  refused  to  make  the  rule  absolute,  and 
upon  a  certiorari  sued  out  to  the  Superior  Court,  the  decision  of 
die  Justice  of  the  Peace  was  affirmed. 

This  decision  of  affirmance  is  assigned  as  error. 

Lyon,  for  plaintiff  in  error. 

Strozier,  for  defendant 

Bff  the  CaurL — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  Constable  was  clearly  liable  in  this  case.  Upon  the 
airest  of  the  defendant  in  execution,  it  was  his  duty  to  keep  him 
safely  in  custody,  unless  he.  should  give  bond  and  security,  pay- 
able to  the  plaintiff,  in  double  the  amount  of  the  debt,  condition- 
ed for  his  appearance  at  the  next  term  of  the  Inferior  Courts  to 
be  held  in  and  for  the  County  in  which  the  ca.  sa.  was  obtained, 
tiien  and  there  to  stand  to  and  abide  by  such  proceedings  as 
might  be  had  by  the  Court  in  relation  to  his  taking  the  benefit  of 
the  Act  for  the  relief  of  insolvent  debtors.  Upon  the  defend- 
ant making  or  tendering  to  the  officer  such  a  bond,  it  was  his 
duty  to  discharge  him,  and  not  otherwise.  Cobb^s  JVew  Digest^ 
«6,  '7. 

The  Statute  requires  a  bond  in  twice  the  amount  of  the  debt. 
We  have,  in  construing  it,  (5  Ga.  Rep.  178,)  held  that  a  bond 
in  a  less  sum  is  a  good  bond  if  in  other  respects  regular.  That 
matter  has  nothing  to  do  with  this  case.  The  bond  here  is  in 
that  particular  in  conformity  with  the  Statute.  The  Act  requires 
the  bond  to  be  given  for  the  appearance  of  the  defendant  at  the 
next  term  of  the  Inferior  Court  of  the  County,  in  cases  where 
the  Off.  so.  issues  frdm  a  Justice's  Court.  Justice's  Courts  have 
no  jurisdiction  over  the  matter  of  discharging  insolvent  debtors. 
This  ca,  sa.  issued  from  a  Justice's  Court     This  bond  is  fataUy 
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defective,  and  the  Constable  is  as  clearly  liable  as  he  would  be 
if  he  had  discharged  the  defendant  after  his  arrest,  without  tak- 
ing any  bond.  It  is  conditioned  for  the  defendant  to  appear 
from  term  to  term,  at  the  Justice's  Court,  to  be  holden  in  and 
for  the  945th  District  of  Georgia  Miliiia,  and  not  to  depart  with- 
out leave  of  the  Court.  This  is  its  only  condition.  The  de- 
fendant and.  his  sureties  are  bound,  if  for  any  thing,  that  he 
shall  appear  from  term  to  term  at  the  Magistrate's  Court,  and 
not  depart  thence  without  leave  of  the  Court.  What  good  does 
this  bond  do  the  plamtiff  in  execution  ?  Suppose  that  he  does 
not  appear,  or  appearing,  departs  without  leave  of  the  Court, 
what  rights  would  result  thence  on  this  bond  to  him  ?  None 
whatever.  He  has  been  injured  by  the  act  of  the  officer.  The 
officer  has  discharged  his  debtor,  and  taken  no  bond  that  will 
benefit  him  one  cent.  The  bond  should  have  been  conditioned 
for  the  defendants  appearance  at  the  Inferior  Court,  and  for  his 
standing  to  and  abiding  the  proceedings  of  thai  Court  in  relation  to 
his  taking  the  benefit  of  the  Insolvent  Ad, 

It  is  stated  in  the  Constable's  return,  that  the  defendant  did 
appear  at  the  next  term  of  the  Inferior  Court,  and  continued  there 
during  its  session.  What  of  that  ?  He  was  under  no  legal  ob- 
ligation to  be  there,  and  if  he  had  not  appeared,  the  plaintiff  in 
ca.  sa.  would  have  had  no  redress  upon  him.  After  the  dis- 
charge under  these  circumstances,  the  officer  could  not  again 
arrest  him.  It  was  a  voluntary  escape.  The  Constable  returns 
that  he  took  the  bond  in  good  faith,  with  no  intention  to  injure 
the  plaintiff.  This  may  be  so,  but  good  intentions  are  no  ex- 
cuse for  the  violation  of  a  duty  which  the  law  imposes  upon 
him.  Whether  his  intentions  were  good  or  bad,  is  nothing  to 
the  plaintiff.  In  either  event  he  loses  his  money  by  official 
misconduct,  unless  the  officer  is  made  to  pay  it.  This  case  was 
sought  to  be  analogised  by  the  learned  counsel  to  the  case  of 
Colly  vs.  Morgan,  5  Ga.  Rep\  178.  It  is  distinguishable  from 
that  case  in  this  vital  particular :  in  that  case  we  were  enabled 
to  hold  that  the  bond  was  a  good  bond.  In  this  it  is  without 
question  a  nullity. 

Let  the  judgment  be  reversed. 
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Jio.  36. — Major  Ellis,  tenant,  &c.  plaintiff  in  error,  vs.   Doe 
ex  dem.  Jeremiah  Smith,  defendant  in  error. 

[1.]  Upon  a  question  of  diligence,  in  the  search  for  written  documents,  no  as 
to  entitle  the  party  to  introduce  secondary  evidence,  he  must  show  that  he 
has,  in  good  faith,  exhausted  all  the  sources  of  information  and  mcaua  of 
discovery  which  the  nature  of  the  case  would  naturally  suggest,  and  which 
were  accessible  to  him. 

[2.]  The  recitals  in  a  deed  of  the  Ji-fa.  and  seizure  and  sale  of  the  proper- 
ty under  it,  ne  prima  evidence  of  the  facts. 

[3.]  The  depositions  of  a  witness  who  was  incompetent  at  the  time  he  was 
Bwom,  on  the  ground  of  interest,  cannot  be  purged  by  removing  the  dis- 
*  qualification  on  the  trial. 

[4.]  The  ancient,  fixed  and  universal  rule  is,  that  the  attesting  witnesses  to 
a  deed,  must  be  produced  to  prove  any  fact  connected  with  the  execution 
of  the  instrument,  imless  their  absence  is  accounted  for,  and  the  fact  that 
others  may  know  more  of  the  transaction,  will  not  dispense  with  their  tes- 
timony. 

[6.]  The  acknowledgment  by  the  party  himself,  that  he  executed  the  deed, 
or  even  his  admission  in  answer  to  a  bill  filed  for  discovery,  has  been  held 
not  to  dispense  with  the  testimony  of  the  subscribing  witnesses. 

[6.1  And  the  rule  is  the  same,  whether  the  acknowledgment  is  offered  in  evi- 
dence against  the  party  himself  who  made  it  or  a  third  person. 

[7.]  The  exceptions  to  the  general  rule  requiring  the  production  of  the  tes- 
timony of  the  attesting  witnesses  stated. 

[8.]  A  judgment  will  not  be  reversed  merely  because  a  charge,  legal  In  iself, 
may  not  be  sufficiently  full,  or  is  calculated  to  mislead  the  Jury.  In  such 
case  it  ia  proper  to  ask  an  additional  or  explanatory  charge. 

[9.]  The  admiseion  of  illegal  testimony  is  not  sufficient  to  authorize  a  re- 
hearing, where  the  verdict  could  not  have  been  affected  by  it. 

[10.]  A  purchaser  at  Sheriff's  sale,  who  has  his  deed  first  recorded,  will  gain 
the  same  preference  over  an  unrecorded  deed,  as  if  he  had  bought  directly 
from  the  debtor  himself. 

Ejectment,  in  Sumter  Superior  Court.  Tried  before  Judge 
WABBENjMay  Term,  1851. 

This  was  an  action  of  ejectment,  brought  on  the  separate  de- 
mises of  John  Cordery  and  Jeremiah  Smith,  against  Major  Ellis. 
The  land  was  granted  to  John  Cordery.  Plaintiff  claimed  under 
a  Sheriffs  deed,  reciting  that  the  land  was  sold  as  the  property 
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of  John  Cordery,  in  March,  1835.  The  defendant  claimed  un- 
der a  deed  from  Cordeiy  to  Jonathan  Lyon,  dated  10th  June, 
1834. 

When  the  Sheriff's  deed  was  offered  in  evidence,  it  was  prov- 
ed by  Eason  Sraitli,  that  he  had  searched  the  Sheriff's  and 
Clerk's  offices  for  the  Ji.Jas,  under  which  the  land  was  sold,  and 
could  not  find  them ;  tbat  Morgan,  the  Sheriff,  who  sold  the  land, 
was  out  of  the  State,  &nd  his  successor  was  dead,  and  the  JL 
fas.  could  not  be  found  among  his  papers.  It  was  also  proved 
by  Willis  A.  Hawkins,  that  he  had  inquired  of  the  presiding 
Justices  of  the  Peace  for  the  district  in  which  the  judgments 
were  obtained.  The  docket  could  be  found  and  the  Ji.  fia. 
could  not. 

Counsel  for  defendant  objected  to  the  deed  being  read  in  evi- 
dence, on  the  grounds  that  there  w^as  no  evidence  of  any  judg- 
ment or  execution  authorizing  a  sale,  or  that  they  were  ever  le- 
vied by  the  proper  officer,  and  further,  that  the  evidence  did  not 
show  sufficient  diligence  in  searching  for  the  fi.  fas.  The 
Court  overruled  the  first  two  grounds,  holding  that  the  recitals 
in  the  deed  were  sufficient  evidence  of  the  facts,  and  overruled 
the  third  ground,  holding  the  evidence  of  diligence  sufficient 
To  these  decisions  defendant's  counsel  excepted. 

Plaintiffs  offered  to  read  the  depositions  of  John  Cordery,  the 
grantee,  which  were  objected  to  by  defendant's  counsel,  on  the 
ground  that  he  was  interested,  being  lessor  of  the  plaintiff  anil 
bound  for  costs.  Plaintiff's  counsel  then  struck  out  the  count 
in  the  declaration  on  the  demise  of  Cordery,  and  the  Court  ad- 
mitted the  evidence.  To  this  decision  defendant's  counsel  ex- 
cepted. 

Defendant  also  objected  to  this  evidence  being  read,  to  prove 
that  the  deed  from  witness  to  Lyon  was  ante  daiedy  on  the  ground 
that  the  subscribing  witnesses  to  the  deed  would  be  the  highest 
evidence.  The  Court  overruled  this  objection,  and  defendant 
excepted. 

The  evidence  in  the  cause  need  not  be  here  repeated. 

The  Court  charged  the  Jury,  among  other  things,  "  That  if 
the  Sheriff's  deed  was  duly  recorded  before  defendant  purcbai^' 
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ed,  it  was  notice  of  any  fraud  or  defect  of  the  title  which  de- 
fendant was  purchasing."     To  this  charge  defendant  excepted. 

The  Court  farther  chdrged,."That  if  the  Sheriff's  sale  was 
made  before  the  deed  from  Cordery  to  Lyon  was  executed,  the 
title  under  the  Sheriff's  sale  was  superior  to  the  title  of  defend- 
ant, and  the  plaintiff  should  recover  the  premises  in  dispute, 
provided  the  ^.  Ja$-  under  which  the  land  was  sold,  were  not 
paid  off  and  satisfied  before,  or  at  the  time  that  the  sale  was 
made."     To  this  charge  defendant  excepted. 

On  these  several  exceptions  error  has  been  assigned. 

E.  R.  Brown,  for  plaintiff  in  error. 

1st.  The  Court  erred  in  holding  the  recitals  in  the  Sheriff's 
deed  to  be  evidence  of  the  existence  of  the  ji*fas.  and  the  le\7 
of  Ae  same.  Hamd  vs,  Wyrtvany  9  Mass.  138.  Barkley  vs. 
Soreveriy  1  JV.  S^M.  408.  Morreson  vs.  Deniy  1  Miss.  R.  246.  7 
Halst.  182. 

2d.  SuflBcient  diligence  had  not  been  used  to  find  or  procure 
the  Ji.  Jos.  under  which  the  land  was  sold.  Vaughn  vs.  Big* 
gersj  6  Ga.  R.  188. 

3d.  The  Court  erred  in  holding  Cordery  to  be  a  competent 
witness  to  prove  the  deed  made  by  him  to  Lyon,  ante  daiedy 
without  resorting  to  the  subscribing  witnesses  to  the  deed.  1 
PL  Ev.  464.  Shaver  vs.  Ehli,  16  J.  R.  201.  Henry  vs.  Bish- 
opy  2  Wend.  576.  Roberts  vs.  Tennelj  2  Mon.  247.  Zerby  vs. 
WUsany  3 Ham.  R.  42.  Toumsendvs.  Covingiony  3  McCordy  219. 
Farnworth  vs.  Briggy  6  JV.  Hamp.  R.  561.  January  vs.  Goodmany 
1  DaU.  208.  Pearl  vs.  Mleny  1  Tyl.  R.  4.  BenneU  vs.  Rohinsmy 
3  SUw.  ^  Por.  227.  Whitmore  vs.  Brooksy  1  Greenl.  57.  1  JV. 
C.  L.  Rep.  93.    4  M.  §•  S$lw.  350. 

4th.  The  Court  erred  in  holding  Cordery's  depositions  admis- 
sible, by  reason  of  his  name  being  stricken  out  as  lessor  q/ier 
he  had  sworn.  Winn  vs.  WilliamSy  1  Minor y  136.  Dolly  vs. 
Wilsony  14  J.  R.  377.  Teneyck  vs.  Billy  5  Wmd.  54.  Kyk  vs. 
Bosticky  10  Ala.  689. 
5th.  It  was  error  in  the  charge  to  the  Jury  by  tlve  Gowxl^m 
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assuming  the  existence  of  Jiaud  and  defects  in  the  defendant's 
title,  and  charging  them  to  find  in  plaintiff's  favor  on  one  con- 
tingency alone.     5  Geo,  441. 

6th.  It  was  also  error  in  charging  the  date  of  the  SheriflF's  sale, 
and  not  the  date  of  judgment,  or  its  validity  controlled  the  title. 
Prince's  D.  426.     Cobb's  D.  644,  5. 

W.  A.  Hawkins,  for  defendant,  contended — 

1.  That  the  existence  of  the  j?.  fa,  was  established  by  Ly- 
on's testimony,  and  if  not,  the  recitals  in  the  Sheriff's  deed  were 
evidence  of  the  fact,  ?ind  the  regularity  of  the  sale.  3  Phil,  Eo, 
1238.  2  /.  C.  674.  15  Mass.  380.  8  Wheat  326.  2  Rcmd. 
87.  20  John,  168.  2  Wend.  369, '70,  '75.  7  Wend.  160.  2 
PhU,  10.     Bar,  fy  Cress,  517. 

2.  The  plaintiff  below  had  used  sufficient  diligence  to  author* 
ize  the  Court,  in  its  discretion,  to  allow  secondary  evidence.  6 
Cobb,  194,  198. 

3.  John  Cordery  was  not  competent  to  prove  the  date  of  the 
deed,  and  if  not,  the  objection  came  too  late.  3  Phil.  Ev.  1453. 
3  Bing.  192.     11  Mass.  319.     7  abb,  358. 

4.  Admitting  Cordery's  testimony  to  be  incompetent,  there 
was  sufficient  testimony  to  authorize  the  finding  upon  that  point 
without  it. 

5.  The  Court  administered  the  law  properly  in  charging  the 
Jury,  that  the  recording  of  Sheriff's  deed  was  notice  of  all 
defects  in  the  title  defendant  was  purchasing.  4  Cow.  599.  2 
Bijig.  502.     15  Wend.  588. 

Dudley,  represented  by  McCay,  for  defendant,  contended— 

1.  That  if  it  were  conceded  that  the  Court  below  erred  in  ad- 
mitting the  evidence  of  Cordery,  on  the  isolated  ground  of  his 
being  a  party  to  the  record,  as  there  was  abundant  evidence 
besides  that  to  warrant  the  finding,  this  Court  will  not  order  a 
new  hearing.     1  Kelly's  Rep.  580. 

2.  Slight  evidence  of  the  existence  of  the  ^fi. /as.  was  sufficient, 
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d  die  questions  of  loss  and  diligence  were  for  the  Court.  6 
iby  194. 

3.  Having  satisfied  the  Court  below  of  the  loss  of  the^.  /as. 
d  of  due  diligence  in  searching  for  them,  the  Sheriff's  deed 
rried  with  it  legal  presumptions  that  the  Constable  and  him- 
If  had  taken  the  requisite  steps  necessary  to  a  legal  sale  of  the 
nd.     6  Cobb,  198,  eiseq, 

4.  As  Mo^n  was  transmare  and  ctvUiter  mortuuSy  so  far  as 
5  had  power  to  compel  his  testimony,  the  Sheriff's  deed  was 
idence  as  an  official  memorandum  of  what  he  did  as  Sheriff. 
Pkil.  Ev,  1238,  and  cases  cited,  2  lb.  674,  et  seq,  16  Mass. 
10.  8  Wheat  326.  2  Rand.  87.  20  John.  168.  6  Cow.  162. 
Wend.  369,  '70,  '75.     lb.  513.    7  Wend.  160. 

5.  This  kind  of  evidence  has  sometimes  been  held  not  second- 
ly but  equal  to  the  officer  himself,  or  other  living  and  accessible 
Iness.  2  Phil.  Ev.  678.  MiddUtonvs.  Milimiy  10  B.  ^  Cress. 
1. 

6.  The  notion  that  the  persons  who  attest  an  instrument  are 
B  only  witnesses  to  prove  it,  is  not  conformable  to  the  truth  of 
msactions  of  this  iort,  and  to  speak  with  all  possible  delicacy, 
absurd.  2  JoAn.  451,  '2.  ^Bin.  192.  11  Jtfow.  309.  7 
Mj  358.  That  this  deed  was  fraudulently  antedated,  was 
hskmiiaUy  proved  by  Ellis'  own  witness  and  the  Justice,  'inde- 
ndently  of  Cordery's  evidence. 

7.  As  to  proving  a  different  date  ta  the  deed  from  that  specifi- 
on  its  face,  that  is  always  allowable.     3  PhU.  Ev.  1453,  OTkd 

wf  there  cited.  In  Jackson  vs.  Schoonmaker,  (2  Johns.  230,)  the 
ed  is  shown  circumstaniiaUy  to  be  antedated  by  three  years. 

8.  Our  Registry  Acts  are  designed  to  protect  innocent  pur- 
asers  from  suffering  by  the  Jraud  or  negligence  of  those  who 
tain  prior  conveyances  from  the  same  persons  and  omit  to  re- 
rd  them.    2  Bin.  502. 

9.  The  Registry  Acts  are  not  confined  in  their  operation  to 
tnediate  purchasers  from  the  same  grantor,'but  afford  like  pro- 
9lion  to  one  purchasing  immediatdy  from  him,  e.  g.  under  a 
d^pnent  against  him.    4  Cow.  599. 

10*  A  recorded  deed  from  a  Sheriff  to  a  purchaser,  without 
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riotice,  takes  precedence  of  a  prior  unrecorded  deed  made  by 
defendant,  whose  land  is  sold  under  execution.    15  Wend.  588. 

11.  The  mere  fact  that  Cordery  was  party  to  the  record,  did 
not  make  him  incompetent,  if  he  chose  to  testify.  20  E,  C.  L. 
Bep. 

12.  The  objection  to  Cordery's  competency,  taken  as  it  was, 
at  the  last  hour  on  appeal,  and  not  tiU  then,  must  be  held  as 
coming  too  late,  and  that  the  right  to  object  did  not  then  exist, 
but  was  waived.  19  Pick.  202.  5  Humph.  111.  13  Mass. 
379,  381.  1  Petersy  322.  3  PaigCy  238.  8  Pick.  390.  3  £ 
C.  L.Rep.  117,  118.     i6. 164. 

By  the  Court, — ^Lumpkin,  J.  delivering  the  opinion. 

The  facts  in  this  case  being  somewhat  compUcated,  a  brief 
recapitulation  of  them  may  be  necessary  to  a  proper  understand- 
ing of  the  points  made  in  the  bill  of  exceptions.  The  declara- 
tion contains  two  demises — one  from  John  Cordery,  the  grantee, 
the  other  from  Jeremiah  Smith. 

The  plaintiff  first  read  in  evidence  a  grant  from  the  State  to 
John  Cordery,  dated  the  19th  of  October,  1831,  for  the  lot  of 
land  in  dispute,  namely :  No  116,  in  the  16th  district  of  origi- 
nally Lee,  now  Sumter  County;  proved  the  defendant  in  posses- 
sion of  the  premises,  and  closed  his  case. 

The  defendant  then  introduced  a  deed  from  John  Cordery,  the 
grantee,  to  Jonathan  Lyon,  purporting  to  have  been  executed  on 
the  10th  day  of  June,  1834,  but  not  recorded  till  the  17th  day  of 
April,  1851.  He  next  read  in  evidence  a  deed  from  Jonathan 
Lyon  to  Major  Ellis,  the  tenant  in  possession,  dated  the  27th  of 
Npvember,  1837. 

The  defendant  having  thus  shown  title  out  of  Cordery,  one  of 
the  lessors  of  the  plaintiff  in  ejectment,  the  plaintiff  submitted 
to  the  Jury  in  rebuttal,  a  Sheriff's  deed  to  the  lot  of  land  in  dis- 
pute, to  Jeremiah  Smith,  the  other  lessor  of  the  plaintiff,  bearing 
date  on  the  5th  day  of  March,  1835.  This  deed,  among  other 
things,  recited,  that  in   obedience  to  two  vmis  of  oi  Jien  Jbaas 
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issuing  from  a  Justice's  Court  in  Washington  County,  in  favor  of 
James  Boatwright  vs.  John  Cordery  and  L.  D.  Cordery,  that  said 
land  was  seized  and  sold  as  tlie  property  of  the  defendants,  on 
the  first  Tuesday  in  March,  1835,  and  bought  by  Jeremiah 
Smith,  and  the  title  conveyed  to  him,  and  duly  recorded  on  the 
30th  of  August  thereafter. 

It  will  be  observed  that  the  deed  from  Cordery  to  Lyon  was 
not  recorded  until  nearly  seven  years  had  elapsed  after  its  exe- 
cution, and  until  between  five  and  six  years  after  the  Sheriff's 
deed  to  Smith  was  recorded — this  latter  deed  being  registered 
within  the  time  prescribed  by  the  Stature — this  is  an  important 
point  to  be  borne  in  mind  in  the  further  consideration  of  this 
case. 

When  the  Sheriff's  deed  was  tendered,  it  was  proven  by  Ea- 
son  Smith,  that  he  had  searched  the  Sheriff's  and  Clerk's  offices 
for  the ^.^5.  under  which  the  land  was  sold,  and  could  not  find 
them ;  that  Morgan,  the  Sheriff  who  sold  the  land,  was  out 
of  the  State,  and  that  his  predecessor  was  dead,  and  the  execu- 
tions could  not  be  found  among  his  papers.  Willis  A.  Hawkins 
testified  that  he  had  inquired  of  the  presiding  Justices  of  the 
Peace  for  the  district  in  which  the  judgments  were  obtained,  but 
coold  not  find  the  executions.  John  Shepherd,  a  Justice  of  the 
Peace,  for  the  district  in  Washington  County  where  the  fi.  fas. 
issued,  swore  that  he  had  in  his  possession  the  docket  containing 
an  entry  of  the  judgments  upon  which  the  executions  issued, 
that  sold  the  land,  from  which  it  appeared  that  the  judgments 
were  rendered  at  the  August  Term  preceding  the  Sheriff's  sale. 

Counsel  for  the  defendant  objected  to  the  reading  of  the  She- 
riff's deed,  on  the  ground  that  there  was  no  proof  of  any  exe- 
cution or  judgment  authorizing  the  sale,  or  that  the  fi.  fas.  were 
ever  levied  by  the  proper  officer ;  and  for  the  further  reason,  that 
the  plaintiff  had  not  shown  sufficient  diligence  in  searching  for 
the  executions,  so  as  to  enable  him  to  rely  upon  secondary  evi- 
dence. The  Court  overruled  all  the  objections  to  the  testimony, 
whereupon  counsel  excepted. 

[1.3  As  to  what  degree  of  diligence  in  the  search  for  written 
instruments  is  necessary,  it  is  impossible  to  define,  as  each  must 
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depend  very  much  on  its  particular  circumstances*  In  general, 
tiie  party  is  expected  to  show  that  he  has,  in  good  futh,  odiaust- 
ed  all  the  sources  of  information  and  means  of  discovery  which 
the  nature  of  the  case  would  naturally  suggest,  and  which  were 
accessible  to  him.  Onoen^s  note  861,  to  1  PhiL  Evid.  462.  JRex 
vs.  Morton^  4  Jtf.  §•  &  48.  Rex  vs.  CastleUmj  6  T.  R.  236.  1 
SBark.  Evid.  336,  360.  And  this  we  think  has  been  done.  Re- 
course was  had  to  the  Magistrates  who  are  the  successors  to  the 
Justices  who  rendered  the  judgments,  and  who  have  the  custody 
of  the  docket  containing  the  entries  of  the  judgments  upon 
which  the  executions  were  issued.  The  Clerk's  and  SherifPs 
offices  have  been  examined ;  Morgan,  the  Sheriff  who  sold  the 
land,  is  out  of  the  State,  and  his  successor  dead.  Upon  inquiry 
the  executions  are  not  to  be  found  among  the  papers  of  the  lat- 
ter. 

Where  else  except  in  the  possession  of  Smith  himself,  the 
purchaser  at  public  sale,  and  party  to  the  suit,  are  these  docu- 
ments likely  to  be  ?  We  think  the  proof  quite  satisfactory  to 
establish  a  reasonable  presumption  of  the  loss  or  destruction  of 
these  papers,  and  that  his  Honor  Judge  Warren,  committed  no 
error  in  deciding  the  preliminary  inquiries  as  he  did,  and  admit- 
ting the  secondary  evidence. 

[2.]  And  the  recitals  in  the  deed  of  the  Ji./as.  and  the  seiz- 
ure and  sale  of  the  property  under  them,  is  prmia  Jhde  proof  at 
least  of  the  facts  contained  in  the  deed.     6  Go.  Rep.  188. 

The  plaintiff  next  offered  to  read  the  depositions  of  John  Cor^ 
dery,  the  grantee,  and  one  of  the  lessors  of  the  plaintifl^  to 
prove  that  the  deed  made  by  him  to  Lyon,  was  antedated,  winch 
was  objected  to,  on  two  grounds  :  1st,  because  the  witness  was 
interested, being  a  party  to  the  record,  and  liable  for  costs;  and 
2dly,  because  the  attesting  T^itnesses  ought  first  to  be  resorted  to. 

Counsel  for  plaintiff,  to  obviate  the  first  objection,  struck  out 
the  demise  from  Cordery,  and  the  Court  then  permitted  the  de- 
positions to  he  read,  and  defendant's  counsel  excepted. 

[3.]  It  is  admitted,  that  the  witness  was  incompetent  at  flic 
time  he  was  sworn.'    That  being  the  case,  we  think  it  clear,  that 
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the  disability  being  subsequently  removed,  ^rould  not  operate  as 
«  pnrgalion  of  the  proof  previously  taken. 

[4.3  We  think  it  equally  clear,  that  the  Court  erred  in  hold- 
ing, that  the  attesting  witnesses  need  not  be  produced.  This 
has  been  a  rule  from  the  earliest  times.  It  is  laid  down  in  Far^ 
iaeue  de  Land.  Leg.  Aiig,  C  32.  In  Rex  vs.  Harringtoorihy  (4  M, 
4r  &  352,)  Lord  Ellenborovgh  said  that  the  rule  was  as  ^*  fixed, 
formal  and  universal  as  any  that  can  be  stated  in  a  Court  of 
Justice."  And  while  he  admitted  in  the  same  case,  (/>.  354,) 
diat  the  subscribing  witnesses  might  not  in  fad  be  the  htsi  wit- 
nesses, and  that  otliers  might  know  more  of  the  transaction  than 
fliey,  still  as  they  were  the  ^^  pligJded?^  witnesses,  they  must  be 
piodaced  on  the  trial.  The  knowledge  tliey  have  upon  the 
subject  is  presumed  to  be  essential,  and  is  therefore  indispensa- 
ble. 

[5.3  And  so  strictly  has  this  rule  been  observed,  that  it  has 
been  held,  that  an  acknowledgment  by  the  obligor  himself,  that 
he  executed  the  deed,  or  even  the  admission  by  the  defendant 
in  an  answer  to  a  bill  filed  against  him  for  a  discovery,  will  not 
dispense  with  the  testimony  of  the  subscribing  witnesses ;  and 
the  reason  assigned  is,  that  a  fact  may  be  known  to  the  subscrib- 
ing witness,  not  within  the  knowledge  or  recollection  of  the  par- 
ty himself,  and  that  he  is  entitled  to  avail  himself  of  all  the 
knowledge  of  the  subscribing  witness  relative  to  the  transaction. 

[6.]  And  the  rule  is  precisely  the  same,  whether  the  acknow- 
ledgment is  offered  as  evidence  against  the  party  himself  who 
made  it,  or  against  a  third  person  ;  or  whether  it  is  the  founda- 
tion of  the  action,  or  comes  in  question  collaterally  as  a  part  of 
the  evidence  in  the  case.  1  Dougl.  216.  2  East.  187.  4  JMi, 
53.     5  T.  R.  366.    7  lb.  267.    4  Esp.  JV.  P.  C.  30. 

[7.]  To  this  rule  there  are  some  exceptions,  as  1,  where  writ- 
ings are  thirty  years  old;  2,  where  the  adverse  party  producing 
the  writing  takes  an  [interest  under  it ;  3,  where  the  attesting 
witness  is  not  to  be  had,  on  account  of  death,  incompetency 
from  insanity,  or  from  infamy  of  character,  or  in  case  of  ab- 
sence in  a  foreign  country,  or  out  of  the  jurisdiction  of  the 
Ooort.     But  it  is  not  pretended  that  this  case  fell  within  any  of 


\ 


262  ■  SUPREME  COURT  OF  GEORGIA. 

EUid  V8,  Smith. 


thesi  exgeptlons.  Indeed,  the  presiding  Judge  maintained,  that 
Cordeiy  was  equally  as  competent  as  the  two  attesting  witnesses, 
to  prove  that  the  deed  was  antedated. 

[8.]  Complaint  is  made  against  the  charge  of  the  Court,  on 
the  ground  that  it  was  not  sufficiently  full,  and  for  that  reason 
was  calculated  to  mislead  the  Jury.  We  see  no  error  in  it  On 
the  contrary,  we  think  the  case  was  fairly  submitted  to  the  Jury, 
upon  the  law  and  the  facts  as  testified  to ;  and  the  judgment  will 
not  be  reversed,  provided  the  charge  is  legal  in  itself,  for  the 
reason  that  it  was  not  full  enough.  In  such  case  it  is  proper  to 
ask  an  additional  or  explanatory  charge. 

[9.]  It  only  remains  to  determine  whether  a  new  trial  should 
be  granted,  because  the  testimony  of  Cordery  was  improperly 
admitted.  He  swore  that  the  deed  made  by  him  to  Lyon,  was 
executed  after  the  executions  were  issued  which  sold  the  land, 
and  that,  therefore,  it  was  antedated.  But  whether  it  was  or 
not,  is  wholly  immaterial.  If  the  f>.  fas.  were  not  paid  ofl^ 
when  the  land  was  sold  under  them  and  bought  by  Smith,  his 
deed  must  prevail,  inasmuch  as  the  other,  no  matter  when  made, 
was  not  recorded  within  time,  and  the  Court  fully  submitted 
this  question  to  the  Jury ;  for  he  instructed  them  distinctly,  that 
if  the  executions  were  discharged  before  the  sale,  the  Sheriff's 
deed  was  void,  and  conveyed  no  title  to  the  purchaser.  And  up- 
on this  single  point,  after  all,  this  case  turns ;  and  I  repeat,  that 
the  date  of  the  deed  from  Cordery  to  Lyon,  and  about  which 
Cordery  was  examined,  had  nothing  to  do  with  the  true  and  only 
issue.  For  whether  the  conveyance  to  Lyon  was  before  or  af- 
ter the  judgments  against  the  vendor,  still  if  it  was  not  recorded 
until  many  years  after  its  execution,  and  after  the  regular  regis- 
tration of  the  other  conflicting  deed,  the  Sheriff's  title  is  entided 
to  be  preterred,  provided  the  executions  were  subsisting  and  un- 
satisfied at  the  time  of  the  sale ;  and  this  fact  the  Jury,  by  their 
verdict,  have  found  to  be  true. 

[10.]  It  has  not  been  denied  in  the  argument,  but  that  a  pu^ 
chaser  at  a  sale  on  execution,  who  has  his  deed  first  recorded, 
will  gain  the  same  preference  over  a  prior  unrecorded  convey- 
ance, as  if  he  had  bought  directly  from  the  debtor  himself.    For 
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the  effect  of  a  sale  by  the  law  in  this  respect,  is  jiut  the  tame 
as  if  made  by  the  individual  whose  agent  or  trustee  the  officer 
becomes,  to  make  the  transfer.  All  the  defendant's  estate  is 
sold.  The  purchaser  takes  his  place.  The  mischief  of  an  unre- 
corded deed  is  the  same  to  him  as  to  a  private  purchaser.  He 
examines  the  tide,  and  from  any  thing  that  appears,  the  defend- 
ant  is  the  undisputed  proprietor,  while,  in  fact,  there  is  an  out- 
standing deed  from  him,  which  would  sweep  off  the  property. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the  Cir- 
cuit Ck)urt  be  affirmed. 


No.  37. — ^Alexander  H.  Cooper,  executor  of  Reuben  B.  Pat- 
terson, deceased,  plaintiff  in  error,  vs.  George  D.  Blakey, 
guardian,  and  trustee,  &c.  defendant  in  error. 

[1.]  When  a  testator  by  his  wiU  directed  one  of  his  slaves  to  be  removed  to 
a  State  in  which  the  laws  would  allow  of  her  manumission,  and  there  be 
manumitted,  and  also  bequeathed  the  9um  of  two  thousand  dollars  to  said 
iUv«,  to  be  invested  hy  a  trustee  appointed  for  that  purpose,  for  the  bene- 
fit of  sueh  slave,  whenmanumitted,  as  directed  bj  his  said  will :  Ilfldf 
that  the  direction  and  bequest  contained  in  the  will,  did  not  violate  the 
ftdiey  of  the  laws  of  this  State,  which  prohibit  dometiic  emancipation  of 
slaves ;  but  that  it  is  lawful  for  a  testator  to  direct  that  his  slaves  may 
betaken  out  of  this  State  into  any  other  State  or  country  where  the  law 
antliorizes  it,  and  there  emancipate  them,  and  provide  lor  their  maintain - 
■nee  and  support.  The  case  of  Vance  vs.  Crawford  re-examined  and  re- 
affirmed. 

In  Equity,  in  Muscogee  Superior   Court.     Decision  on   de- 
morrer,  by  Judge  Iverson,  May  Term,  1851. 

Reuben  6.  Patterson   died  testate.     The   second  and  third 
dauses  of  his  vnil  read  as*%llows  : 
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"  Hem  second.  It  is  my  wish  and  desire,  that  Sophy,  a  color- 
ed girl,  (now  tliree  years  old  since  the  9th  of  June,  1848,)  the 
daughter  of  my  woman  Margaret,  be  not  considered  as  a  part 
or  parcel  of  my  estate  ;  and  that  my  executor  deliver  the  said 
girl  Sophy,  to  my  friend,  George  D.  Blakey,  of  Rural  Choice, 
Logan  County,  State  of  Kentucky,  who  I  hereby  nominate  and 
appoint  guardian  of  the  said  girl  Sophy ;  and  it  is  my  wish  and 
desire  that  the  said  George  D.  Blakey  shall  take  the  girl  Sophy 
to  his  residence  in  Kentucky,  and  as  soon  as  she  can  be  manu- 
mitted by  tlie  laws  of  said  State,  to  have  it  done ;  but  should  the 
laws  of  Kentucky  be  adverse  to  manumission  of  the  said  girl 
Sophy,  that  he  take  her  to  such  a  State  where  she  may  be  manu- 
mitted and  become  free.  I  also  wish  and  desire,  that  the  said 
George  D.  Blakey  shall  superintend  the  education  of  said  giri 
Sophy,  and  that  she  remain  under  his  care  and  control  until  she 
is  sixteen  years  of  age,  unless  (with  his  consent)  she  marries. 

Item  third,  I  hereby  give  and  bequeath  to  Sophy,  a  colored 
girl,  (as  named  in  the  second  item)  the  daughter  of  my  woman, 
Margaret,  the  sum  of  two  thousad  dollars  in  cash,  the  same  to 
be  on  interest  from  the  day  of  my  death ;  and  I  hereby  appoint 
my  friend  George  D.  Blakey,  heretofore  named,  as  trustee  for 
the  said  girl  Sophy.  It  is  my  wish  and  desire,  that  the  trustee 
invest  the  said  sum  of  money  in  the  stocks  of  some  safe  State, 
and  the  interest  of  said  sum  be  applied  to  the  education  and 
support  of  said  girl  Sophy.  I  also  desire,  that  should  the  said 
girl  Sophy  marry,  that  my  friend  George^  D.  Blakey  purchase  a 
homestead  (in  some  State  where  the  laws  will  permit)  for  the  use  of 
the  said  Sophy  and  her  heirs,  where  she  may  enjoy  the  benefit  of  the 
same  in  her  own  right,  and  such  other  property  as  may  be  neces- 
sary for  the  use  and  comfort  of  herself  and  family.  I  also  desire, 
that  in  case  the  said  Sophy  should  die  without  issue  (except  in 
case  of  her  marriage)  then  and  in  that  case  the  said  sum  of 
money  to  go  to,  and  become  the  property  of  the  said  Geoi^  D. 
Blakey.  It  is  also  my  wish  and  desire,  that  should  my  friend 
George  D.  Blakey,  refuse  to  act  as  guardian  and  trustee  of  the 
person  and  property  of  the  said  girl  Sophy,  that  he  appoint  some 
known,   discreet   and  proper  person,  who   will   carry   out  my 
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and  desires.  I  also  desire  and  wish,  that  said  Sophy  be 
1  free  of  charge  or  expense,  to  the  residence  of  my  friend 
;  D.  Blakey,  in  the  State  of  Kentucky." 
rge  D.  Blakey,  as  guardian  and  trustee  for  the  girl 
filed  a  bill  against  Cooper,  the  executor,  praying  an 
it  of  the  legacies  included  in  the  second  and  third  hems 
wUI. 

defendant,  Cooper,  demurred  to  the  bill,  on  the  ground 
ese  clauses  in  the  will  were  void  under  the  Acts  of  1801 
18,  providing  against  the  manumission  of  slaves. 
Court  overruled  the  demurrer,  and  this  is  the  error  as- 


NiNG,  for  plaintiff  in  error. 

Holt,  for  defendant  in  error. 

he  Court, — Warner,  J.  delivering  the  opinion. 

The  objections  urged  against  the  will  of  the  testator  in 
je,  are  precisely  the  same  as  were  urged  before  this  Court, 
lase  of  Vance  vs.  Crawford^  in  opposition  to  the  will  of 
ill  Keith.  It  was  held  by  this  Court  in  that  case,  that  it 
igainst  the  policy  of  the  State  of  Georgia,  for  the  owner 
es  to  remove  them  otd  of  Vie  State  for  manumission,  and 
:  may  direct  it  to  be  done  by  will.  In  the  case  of  Jordan 
*,  Heirs  of  Bradley^  {Dudley* s  Rep,  170,)  the  same  decis- 
3  made  by  the  Judges  in  convention.  We  have  examin- 
question  as  decided  in  both  of  the  cases  above  referred  to, 
th  increased  confidence,  re-afl5rm  the  judgment  of  the 
n  Vance  against  Crawford.  In  that  case,  as  in  this,  there 
bequest  to  the  slaves  by  the  testator  of  a  portion  of  his 
y,  which  was  held  to  have  been  a  valid  bequest,  4  Geo. 
16. 
&e  judgment  of  the  Court  below  be  affirmed. 


34 
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No.  38. — ^Wm.  M.  Hardwick  and  Thomas  Gilbert,  plaintifi 
in  error,  vs.  James  Thomas  and  others,  defendants  in  enor. 

[1.]  What  is  usually  known  as  a  creditor's  bill  will  lie  in  Geoi^gia. 

[2.]  If  there  has  been  a  fraudulent  sale  of  the  effects  of  the  estate  bj  co&o- 
sion  between  the  removed  executor  or  administrator  and  the  purchaser, 
the  administrator  can,  at  Common  Law,  proceed  against  the  remoTed  ex- 
ecutor or  administrator  and  the  purchaser,  and  set  aside  such  sale,  and  col- 
lect in  tlie  effects  so  fraudulently  sold. 

[8.]  When  an  executor  or  administrator  is  removed,  and  an  administrator 
de  bonis  non  is  appointed,  at  Common  Law,  he  can  only  administer  upon  the 
estate  unadministcred,  and  cannot  [call  the  removed  executor  or  adminis- 
trator to  account. 

[4.]  By  the  Act  of  1846,  the  removed  executor  or  administrator  is  made  lia- 
ble to  account  with  the  administrator  de  bonis  non^  and  he  may  proceed 
against  him  and  compel  him  to  account. 

[5.]  Since  the  Act  of  1845,  the  creditors  cannot  sue  to  collect  in  the  assets  of 
the  estate  and  cause  them  to  be  applied,  when  there  is  an  administrator 
de  bonis  non^  or  call  the  removed  executor  or  administrator  to  account, 
unless  the  administrator  de  bonis  non  is  insolvent,  or  colludes  with  the 
debtors,  or  refuses  to  sue ;  or  unless  shey  show  some  other  ground  which 
will  waiTant  a  Court  of  Chancery  to  interfere  in  their  behalf, 

[6.]  Where  in  such  a  suit,  they  rely  upon  the  refusal  of  the  administrator 
de  bonis  non  to  sue,  they  must  expressly  charge  that  he  has  so  refused 
after  a  request  that  he  should  institute  suit,  or  charge  such  facts,  as  show 
such  neglect  or  omission  to  sue,  as  raise  a  presumption  that  he  has  refused 
to  sue,  and  that  their  just  rights  as  creditors,  are  endangered. 

[7.]  An  averment  *Hhat  he  has  not  brought  suit,  although  requested  so  to 
do,"  held  not  to  be  sufficient. 

In  Equity,  in  Stewart  Superior  Court.  Decision  on  demur* 
rer,  by  Judge  IvERsoN/May  Term,  1851. 

Micajah  Thomas,  a  judgment  creditor  of  Darius  Gilbert,  de- 
ceased, and  others  who  were  creditors  by  note,  filed  a  bill  in  be- 
half of  themselves  and  other  creditors  of  said  Gilbert,  against 
Thomas  Gilbert  and  William  M.  Hardwick,  charging  among 
other  things,  that  Darius  Gilbert  died  in  the  County  of  HancocI^ 
testate,  leading  Wm.  M.  Hardwick  and  Thomas  Gilbert  as  his 
executors ;  that  Hardwick  alone  qualified,  although  in  all  of  his 
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transactions  as  executor,  the  bill  charged  he  was  counselled 
and  directed  by  Thomas  Gilbert ;  that  the  estate,  real  and  per- 
45ona],  that  went  into  the  hands  of  said  Hardwick,  as  executor, 
was  worth  at  least  the  sum  of  $75,000 ;  that  among  other  things, 
was  a  valuable  tract  of  land,  lying  in  Baker  County,  worth  $20,- 
000,  all  of  the  purchase  money  for  which,  had  not  been  paid  by 
said  Darius  Gilbert ;  that  the  executor,  by  his  bad  and  fraudu- 
lent management,  failed  to  pay  up  the  balance,  and  the  land 
was  sold  by  the  Sheriff,  for  the  nominal  sum  of  $200 ;  that 
instead  of  selling  the  property  and  paying  the  debts  within 
twelve  months,  he  failed  to  sell  tlie  property  until  more  than 
twelve  months  had  elapsed,  and  when  many  suits  against  the 
estate  had  been  prosecuted  to  judgment ;  that  when  the  negroes 
were  exposed  to  sale,  there  was  very  little  specie  or  specie 
fands  in  Stewart  County ;  that  the  advertisement  gave  no  inti- 
mation to  persons  wishing  to  purchase,  that  the  sale  would  be 
ibr  cash,  instead  of  on  credit  for  twelve  months,  as  is  usual  and 
almost  universal  in  sales  by  executors  and  administrators  ;  that 
on  the  day  of  sale,  and  by  mutual  agreement  between  Thomas 
Gilbert  and  said  Hardwick,  it  was  determined  that  said  property 
should  be  put  up  for  cash  and  payment  demanded  in  specie ;  and 
at  the  same  time  it  was  privately  agreed  and  understood  between 
tfiem,  that  Gilbert  might  bid  on  credit,  thereby  enabling  him  to 
purchase  the  property  at  a  reduced  price,  on  the  promise  of  Gil- 
bert that  the  purchases  thus  made  should  enure  to  the  benefit  of 
the  sister  of  said  Hardwick,  the  widow  of  said  Darius  Gilbert, 
deceased ;  that  many  of  the  creditors  attended  the  sale  and  pro- 
Tested  against  the  terms  ;  and  also  proposed  to  purchase  on  their 
claims,  which  proposition  was  rejected,  unless  they  would  agree 
to  setde  and  receipt  the  claim  in  full,  by  purchasing  to  the 
amount  of  fifty  cents  in  the  dollar ;  that  by  these  means  the 
property  was  sold  at  prices  much  below  the  real  value,  and 
Thomas  Gilbert  became  the  purchaser  of  most  of  the  negroes, 
,  and  Hardwick  himself,  and  by  his  agents,  became  purchaser  of 
others  ;  that  Gilbert  did  not  pay  the  cash,  nor  had  he  paid  in 
fill!  when  Hardwick  was  removed  from  his  trust  as  executor  ; 
tbat  Gilbert  by  misrepresentations  to  Hardwick  himself,  induced 
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him  to  make  titles  to   the  property  without  receiving  the  pur  - 
chase  money,  and  has  since  refused  to  pay  it  at  all ;  that  not- 
withstanding property  to  the  amount  of  $20,000  was  thus  sold) 
yet'Hardwick  and  Gilbert  with[the  funds  in  their  hands,  permitted 
lands  in  Hancock  County,  worth  $10,000,  as  well  as  the  land  in 
Baker,  to  be  sold  by  the  Sheriff  under  execution  at  prices  ruinous 
to  the  estate ;  that  Hardwick,  under  the  advice  of  Gilbert,  fraudu- 
lently procured  himself  to  be  dismissed  as  executor,in  September 
in  1843,  and   that   at  January  Term,  1847,  administration  de 
bonis  noriy   cum^  §c.  was  granted  to  Henry  Rogers  of  Hancock 
County ;  that  Rogers  has  collected  none  of  the  assets,  and  "  has 
not  brought  suit  against  Hardwick  and  Gilbert,  although  request- 
ed so  to  do ; "  that  Hardwick  is   insolvent ;  that  letters  testa- 
mentary were  granted  first   in  Februarj-,  1841 ;  that  none  of 
the   complainants   were   present   at  the   fraudulent   sale  com- 
plained of,   (living  at  a  distance  from  Stewart   County,)  and 
that  they  never  heard  of  the  fraud  until  within  twelve  months 
previous  to  the  year  1847,  when  they  filed  their  bill  in  Hancock 
Superior  Court,  against  Hardwick,  Gilbert  and  Rogers,  which 
bill,  in   April,  1848,  they  were   compelled  to   dismiss.     This 
bill  was   filed  January,    1849.     The  prayer  of  the   bill  was 
for  an  account  by  Gilbert  and  Hardwick,  and  to  set  aside  the 
fraudulent  sales  complained  of. 

To  this  bill,  Thomas  Gilbert,  by  his  counsel,  demurred,  on  the 
following  grounds : 

1st.  For  a  want  of  Equity.  2d.  Because  Henry  Rogers, 
administrator,  &c.  is  a  necessary  party,  and  not  made  so  by  the 
bill.  -    ♦ 

3d.  Because  there  is  no  privity  between  the  complainants  and 
defendant,  Gilbert. 

4th.  Because  complainants  are  not  the  proper  parties  to  seek 
this  discovery  and  relief  from  defendant,  but  Rogers,  administra- 
lor,  &c.  is  the  proper  party. 

5th.  For  multifariousness. 

6th.  The  Statute  of  Limitations. 

7th.  That  Gilbert  has  been  in  possession  of  the  negroes  more 
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than  four  years,  \^'ithout  any  notice  of  the  existence  of  any  judg- 
ment. 

8th.  Because  of  a  misjoinder  of  complainants,  there  being  no 
joint  right,  but  each  having  a  separate  right,  independent  of  the 
others. 

9th.  Because  none  of  the  complainants  are  judgment  credit- 
ors, except  Micajah  Thomas. 

10th.  Because  the  bill  is  indefinite,  vague  and  uncertain. 

Upon  hearing  the  demurrer,  the  Court  overruled  all  the  grounds 
except  the  second,  which  was  sustained.  To  this  decision  of 
the  Court  overruling  the  demurrer,  counsel  for  defendants  except- 
ed, and  the  errors  are  assigned  thereon. 

Benning  and  Holt,  for  plaintifTin  error. 

Thomas  &  Downing  and  B.  Hill,  for  defendant. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  We  do  not  doubt  but  that  what  is  usually  called  a  crod- 
tor's  bill  in  a  proper  case  made,  will  lie  in  Georgia.  The  con- 
trary was  assumed  in  the  argument  of  this  and  other  cases  at 
the  present  term.  The  point  being  overruled  in  a  previous 
case,  was  not  pressed  in  this.  The  argument  to  sustain  our 
opinion  on  this  head,  will  doubtless  appear   in  its  proper  place. 

The  demurrer  to  this  bill  must  be  sustained  on  one  vital  point. 
On  that  account,  we  render  no  judgment  upon  the  other  specifi- 
cations. 

[2.]  The  bill  makes,  in  my  judgment,  a  strong  case  for  relief. 
If  the  facts  charged  be  true,  it  would  be  a  just  reproach  to  a 
Court  of  Chancery,  if  it  could  afford  no  relief.  Whilst  this  is  so, 
it  is  at  the  same  time  too  clear  for  doubt,  that  these  complain- 
ants cannot  recover  on  this  bill.'  The  bill  is  filed  by  creditors 
of  Darius  Gilbert,  deceased,  to  compel  the  removed  executor, 
Hardwick,  and  one  Thomas  Gilbert,  to  account  for  certain  pro- 
perty belonging  to  the  testator's  estate,  which  fraudulently  came 
into  the  bands  of  Thomas  Gilbert,  with  the  assent  and  through 
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the  collusion  of  Hardwick,  before  he  was  removed.  The  charge 
of  fraudulent  combination  between  Hardwick  and  Gilbert,  is 
made  with  quite  sufficient  certainty.  Moreover,  Hardwick  is 
charged  to  be  insolvent.  The  complainants  seek  the  aid  of  a 
Court  of  Equity,  to  get  at  this  property  in  the  hands  of  Gilbert 
That  the  property  of  this  estate  in  the  hands  of  any  one  who  has 
paid  nothing  for  it,  should  be  applied  to  the  payment  of  its  just 
debts,  is  incontrovertible.  But  the  difficulty  here  is,  that  the 
creditors,  according  to  their  own  averments,  are  not  entitled  to 
sue.  They  are  not  the  parties  entitled  to  sue,  but  under  special 
circumstances,  which  their  bill  does  not  show  to  exist  As  a 
general  rule,  creditors  cannot  sue  the  debtors  of  an  estate,  nor 
can  a  debtor  be  made  a  defendant  to  a  bill,  at  the  instance  of  a 
creditor  against  the  executor,  unless  there  be  collusion,  insol- 
vency, a  refusal  to  proceed  to  collect  the  assets,  or  some  other 
special  facts  to  warrant  it.  3  KeUy^  581,  and  auikorities  there 
cited.  It  is  the  privilege  and  the  duty  of  the  executor  and  ad- 
ministrator, to  collect  debts,  pay  debts,  distribute  and  finally  set- 
tle the  estate.  The  law  devolves  this  trust  upon  them,  and  they 
must  execute  it  at  the  peril  of  a  personal  liability.  They  are  as 
well  made  chargeable  by  acts  of  omission  as  of  commission. 
And  if  an  executor  or  administrator  neglects  to  bring  suit  to  re- 
cover assets,  which  are  in  law  the  property  of  the  estate,  and 
which  are  within  his  cognizance,  he  is  guilty  of  a  devastavit 
Now,  the  law  does  not  divide  the  power  over  the  estate  between 
him  and  the  creditors,  and  thus  lessen  his  means  of  executing 
his  trust.  Nor  will  it  relieve -him  from  responsibility,  by  dividing 
it  with  others.  Much  less  will  it  hold  him  to  the  responsibilitj 
of  a  proper  administration,  when  others  not  under  his  control 
are  authorized  to  take  part  in  the  administration.  For  veiy 
good  reason,  therefore,  the  law  will  not  permit  the  creditors  to 
come  in  between  the  representative  and  third  persons  who  are 
debtors  to  the  estate,  or  who  hold  possession  of  property  belong- 
ing to  the  estate,  and  collect  the  debts,  and  appropriate  the  pro- 
perty in  satisfaction  of  their  claims.  Such  a  right  on  their 
part,  would  disorganize  the  beautiful  system  of  the  law  o£  ad- 
ministration.    It  would  not,  with  such  right,  as  now  it  confessed- 
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Ij  does,  work  justly,  so  far  as  the  executor  or  administrator  is 
concerned,  nor  safely,  so  far  as  creditors,  legatees  and  distribu- 
tees are  concerned.  But  there  are  exceptions  to  the  rule.  If 
the  representative  is  insolvent,  so  as  to  endanger  the  funds  of 
the  estate  when  collected,  or  if  he  colludes  with  the  debtors  to 
defraud  the  estate,  or  if,  being  required  to  sue  to  collect  them  in, 
he  refuses  to  do  so ;  or  if,  on  any  other  account,  the  creditors  are, 
in  the  view  of  a  Court  of  Chancery,  likely  to  lose  their  debts  un- 
less permitted  to  sue,  then  are  they  admitted  into  a  Court  of 
Chancery  in  their  own  names  and  one  side  of  tlie  legal  Yepresen- 
tation,  for  the  purpose  of  collecting  and  appl}ing  assets.  They 
are  so  admitted,  only  upon  an  exhibition  of  the  grounds  which 
bnng  them  within  any  of  the  exceptions  to  the  rule.  Thai  iSj 
they  must  make  a  proper  case,  or  Uiey  will  not  he  heard.  These  prin- 
ciples are  applicable  to  this  case.  Hardwick,  the  only  qualified 
executor  to  the  will  of  Darius  Gilbert,  was  removed  by  the  judg- 
ment of  the  Court  of  Ordinary,  and  Henry  Rogers  was  appointed 
administrator  de  bonis  non,  with  the  will  annexed. 

[3.]  At  Common  Law,  Rogers  became  the  representative  of 
the  estate,  with  full  powers  to  settle  it  so  far  as  it  was  unadminis- 
tered,  but  without  power  at  Common  Law  to  call  the  removed 
executor  to  account.  1  Kelly,  78.  5  Geo,  Rep.  58.  Even  at 
Common  Law,  however,  if  the  removed  executor  has  colluded 
vdth  a  purchaser  at  a  sale,  as  Ls  charged  in  this  bill,  I  do  not 
doubt  but  that  the  administrator  de  bonis  non,  could  pursue  the 
{NToperty  and  collect  it  in.  A  fraudulent  sale  could  not  be  held 
an  administration  by  the  removed  executor.     5  Geo.  Rep.  59. 

[4.]  However,  by  the  Act  of  1845,  it  is  expressly  made  the  duty 
of  the  removed  executor  or  administrator,  to  account  to  the  admin- 
istrator de  boms  non.  CobVs  J^ew  Dig.  335.  By  the  combined 
operation,  therefore,  of  the  Common  Law  and  the  Act  of  1845, 
the  administrator  de  bonis  non,  Mr.  Rogers,  was  the  representa- 
tive of  Darius  Gilbert's  estate,  with  full  power  to  sue  for  the  pro- 
perty in  the  hands  of  Thomas  Gilbert ;  to  have  the  sale  to  him 
set  aside ;  to  collect  all  debts  due  to  the  estate,  and  to  call  Hard- 
mck,  the  removed  executor,  to  account. 
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[5.]  Indeed,  all  this  he  is  bound  to  do.  The  creditors,  there- 
fore, have  no  better  right  to  sue  in  this  case,  than  they  would 
have  in  case  of  an  unremoved,  living  executor  or  adminis- 
trator. They  are  not  entitled  to  sue  unless  Rogers  is  insolvent, 
or  colludes  with  Thomas  Gilbert,  or  refuses  himself  to  sue,  or 
unless  some  other  equitable  ground  is  shown  to  exist,  which 
would  warrant  it.  The  bill  does  not  charge  that  he  is  insolvent 
— it  does  not  charge  that  he  colludes  with  Thomas  Gilbert,  or 
any  body  else,  nor  does  it  charge  any  ground  upon  which  they 
can  be  exempted  from  the  common  rule. 

[6.]  It  is  claimed  by  the  counsel  for  the  defendant  in  error, 
that  it  does  charge  a  re/risalio  sue.  If  it  does,  the  complainants 
are  properly  here.  We  do  not  think  that  it  shows  a  refusal  to 
sue,  or  such  neglect  to  sue  as  demonstrates  a  refusal.  The 
only  averment  in  relation  to  this  matter,  is  as  follows : 

[7.]  It  states  that  he  (Rogers)  has  collected  none  of  the  as- 
sets, "  and  has  not  brought  suit  against  Hard\iick  and  Gilbert, 
although  requested  so  to  do."  We  hold  that  this  averment 
being  taken  as  true,  does  not  prove  that  Rogers  has  refused  to 
sue.  I  do  not  consider  that  it  would  be  a  safe  rule  to  allow 
creditors  to  sue  upon  this  ground,  unless  it  is  clear  from  the  bill 
that  the  executor  or  administrator  has  re/used  to  sue.  His  refusal 
would  be  established  by  an  averment  in  so  many  words,  that  he 
had  been  requested  to  sue  and  had  refused  to  sue.  The  averment  here 
falls  short  of  this.  It  is  that  he  has  not  brought  suit  although  requested 
so  to  do.  It  may  be  true  that  he  had  been,  at* the  time  of  suing 
out  complainant's  bill,  requested  to  sue,  and  it  may  be  true  that 
he  had  not  at  that  time  brought  suit,  and  notv\'ithstanding  he 
might  not  have  refused  to  sue.  The  request  to  sue  may  have 
been  made  but  an  hour  before  complainant's  bill  was  filed  in 
office,  and  although  at  tliat  time  he  had  not  brought  suit,  he  may 
have  sued  the  next  hour  or  day.  A  mere  demand  w^ill  not  do, 
nor  will  the  fact,  coupled  with  a  demand,  that  at  the  time  of  fil- 
ing the  bill,  the  executor  had  not  sued,  be  sufficient  The 
Court  cannot  thence  infer  a  refusal  to  do  his  duty ;  it  cannot 
thence  infer  that  the  rights  of  the  creditors  are  in  jeopardy^  un- 
Jess  they  are  permitted  to  sue.     From  aught  that  this  bill  exhib- 


AMERICUS,  JULY  TERM,  1851.  273 


Jones  v«.  Dougherty. 


its,  the  administrator  de  bonis  nan  may  have  been  quite  vigilant. 
It  does  not  appear  when  he  had  knowledge  of  this  fraudulent 
sale  to  Thomas  Gilbert.  Facts  should  be  so  stated  as  to  enable 
the  Court  to  see  that  he  has  really  declined  to  fulfil  the  obliga- 
tions of  his  trust.  As  I  said  before,  if  he  expressly  declines  to 
proceed,  this  Court  will  take  him  at  his  word  and  hold  the  cred- 
itors at  liberty  to  interfere.  So  too,  a  refusal  to  sue  may  be  in- 
ferred from  long  neglect  to  sue,  after  a  knowledge  of  the  rights 
of  the  estate  in  the  premises.  Here,  however,  it  is  necessary  to 
be  guarded.  Not  suing  within  any  stipulated  time,  ought  not, 
per  56,  to  admit  the  creditors  to  a  right  of  action.  The  omis- 
sion to  sue,  should  be  for  such  a  length  of  time,  and  under 
such  circumstances,  as  will  raise  the  presumption  that  the  rep- 
resentative had  declined  to  sue,  and  that  unless  the  creditors 
were  allowed  to  proceed,  their  just  rights  will  be  endangered. 
The  Jacls  upon  which  the  complainants  rely  to  take  them  out 
of  the  operation  of  the  usual  rule,  should  be  pleaded  with  as 
much  certamty  as  the  other  material  facts.  General  statements, 
as  in  this  case,  are  two  vague  for  practical  issues.  Facts  which 
are  intended  to  demonstrate  a  refusal,  ought  to  be  so  charged 
as  to  be  issuable.  It  is  impossible  for  us  to  say,  admitting  all 
that  the  complainants  charge  to  be  true,  that  they  are  entitled 
to  be  heard  on  this  bill. 

The  decision  of  the  Court  below  must,  therefore,  be  reversed, 
and  the  demurrer  sustained. 


No.  39. — Seaborn  Jones,  plaintiff  in  error,  vs.  Wm.  Dougher- 
ty, defendant  in  error. 

[1.]  The  Jadge  of  tlie  Superior  Courts  in  this  State,  is  clothed  with  the  same 
powers  as  to  interlocutory  orders  and  prorisional  proceedings  in  Equity, 
M  are  usnaUy  exercised  by   the  Chancellor  in  England,  until  the  cauie  ie 
Mfc  down  for  trial  on  the  merits. 
T0L9X  35 
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[2.]  A  temporary  or  ad  interim  receiver  may  not  only  be  appointed  before 
answer,  but  even  before  the  subpoena  to  appear  and  answer  has  been  serr- 
ed,  when  it  is  shown  that  immense  danger  would  ensue  unless  the  proper- 
ty were  taken  under  the  care  of  the  Court 

[8.]  The  affidavit  of  the  party  alone  may  be  a  sufficient  verification  of  the 
facts,  to  authorize  the  appointment  of  a  receiver.  , 

[4.]  Is  an  assignment  by  a  debtor  of  a />ar/  of  his  property  to  trustees,  for  the 
benefit, ^r«^,  of  such  creditors  as  should,  within  a  given  time,  execute  a 
release,  and  the  surplus,  if  any,  to  the  other  creditors  generally  valid  I 
QuereF 

[6.]  A  deed  void  as  to  creditors  may,  nevertheless,  be  good  between  the 
parties. 

[6.]  Creditor's  bills  may  be  entertained  in  Georgia,  there  being  notiiing  in 
the  Constitution  or  laws  of  this  State  repugnant  to  such  proceedings. 

[7.]  Assignment-)  by  debtors  for  the  benefit  of  creditors,  are,  in  a  peculiar 
sense,  the  objects  of  Chancery  jurisdiction. 

[6;]  The  remedy  at  Law  is  generally  in  such  cases  wholly  inadequate  as  a 
measure  of  full  relief. 

[9.]  Where  there  is  a  trust  fund  in  danger  of  being  wasted  or  misapplied,  a 
Court  of  Equity  will  interfere,  upon  the  application  of  any  of  the  creditors, 
either  in  his  own  behalf  or  in  behalf  of  himself  and  the  other  creditors;  and 
by  the  appointment  of  a  receiver,  or  in  some  other  mode,  grant  relied 

[10.]  If  the  trustee  omits  to  act  when  required  by  duty  to  do  so,  or  is 
wanting  in  necessary  care  and  diligence  in  the  due  execution  of  the  trust 
which  he  has  undertaken,  a  Court  of  Equity  will  interpose. 

[11.]  If  a  judgment  creditor  files  his  bill  to  enforce  a  trust  executed  by  bis 
debtor,  for  the  benefit  of  his  creditors  generally,  it  is  a  virtual  waiver  of  bis 
legal  lien. 

[12.]  Where  the  conveyance  is  made  by  the  debtor  directly  to  the  credi- 
tors, the  assent  must  be  given  at  the  time  of  the  assignment ;  but  if  the  as- 
signment be  to  trustees  for  the  use  of  the  creditors,  the  legal  estate  passes 
and  vests  in  the  trustees,  and  Chancery  will  compel  the  execution  of  the 
trust  for  their  benefit. 

[13.]  When  the  deed  is  for  the  payment  of  the  creditors,  their  assent  will 
be  presumed  unless  their  dissent  be  expressed. 

[14.]  It  has  been  held  that  if  the  creditors  are  not  parties  or  privies  to  the 
deed  and  the  trustee  has  not  dealt  with  them  in  performance  of  its  provi- 
sions, that  the  deed  operates  merely  as  a  power  to  the  trustee,  and  is  revo- 
cable by  the  debtor ;  but  the  revocation  must]  be  made  before  the  credi- 
tors have  affirmed  the  trust  by  filing  their  bill  to  enforce  it. 

[16.]  An  assignment  to  creditors  for  the  payment  of  their  debtSy  or  to 
tnisteea  for  that  purpose,  cannot  be  said  to  be,  without  consideration,  es- 
pecially if  one  of  the  trustees  be  himself  a  creditor,  and  the  convcjaocs 
purports  to  be  founded  upon  a  consideration  however  smalL 
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[16.]  The  death  of  the   debtor  does  not  operate  as  a  reTOcation  of  the 
trust. 

In  Equity,  in  Muscogee  Superior  Court.    Decision  by  Judge 
IvERSON,  at  Chambers,  April  9,  1851. 

On  the  3rd  day  of  March,  in  the  year  1851,  Wm.  Dougherty, 
in  behalf  of  himself  and  other  creditors  of  Daniel  McDougald, 
deceased,  iil^d  a  bill  returnable  to  Muscogee  Superior  Court, 
against  Seaborn  Jones,  charging,  that  on  the  25th  day  of  Au- 
gust, 1846,  Daniel  McDougald  made  an  assignment  of  a  very 
large  amount  of  property,  consisting  of  lands,  negroes,  debts 
and  obligations,  and  other  valuable  interests,  to  Seaborn  Jones 
and  Robert  B.  Alexander,  (since  deceased,)  to  hold  as  trustees 
for  the  benefit  of  all  his  creditors,  giving  preference  to  such  as 
within  six  months  thereailer  should  file  with  said  trustees  a  re- 
lease in  full  of  said  McDougald ;  that  on  the  same  day  said 
trustees  accepted  the  trust  in  writing ;  that  in  September,  1849, 
McDougald  died  largely  indebted ;  that  said  Jones  and  Alex- 
ander, regardless  of  their  duties  and  obligations  as  trustees,  had 
wholly  tailed  to  execute  the  trust,  but  on  the  contrary  permitted 
said  McDougald  from  the  time  of  the  execution  of  the  said  deed 
to  the  time  of  his  death,  to  control,  use  and  enjoy  the  property 
assigned ;  to  sell  the  same  at  pleasure,  and  receive  and  apply  to 
his  own  use  the  rents,  issues  and  profits ;  keeping  also  the  title 
deeds  to  the  same — the  said  trustees  never  having  demanded 
either  the  property  or  the  title  papers  ;  that  since  the  death  of 
McDougald  the  trustees  have  been  equally  as  negligent — ^permit- 
ting the  property  to  go  into  the  possession  of  the  widow  of  the 
said  McDougald,  Duncan  McDougald  and  Alex.  McDougald, 
(who  hadknowledge  of  the  trust,)  and  who  have  received  the  rents, 
issues  and  profits  of  the  said  property,  amounting  to  the  sum  of 
$8,000  per  annum;  that  said  Jones  was  much  involved  in  his  own 
private  matters  at  the  time  of  the  execution  of  the  assignment,  and 
that  many  judgments  and  a  large  mortgage  are  still  unsatisfied 
upon  the  records  of  said  County ;  that  said  Jones  claims  title 
to  a  portion  of  the  property  assigned,  adverse  to  the  interest  of 
tile  creditors,  and  claims  himself  to  be  a  creditor  to  a  large 
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amount,  and  that  said  Alexander  is  now  dead.  The  bill  farther 
charged  that  the  administrator  of  McDougald,  in  the  State  of 
Alabama,  was  about  to  sell  some  of  the  lands  assigned,  lyu^g  ^ 
that  State ;  thereby  creating  an  adverse  title,  and  embarrassiog 
the  execution  of  the  trust ;  that  the  trust  property  was  becom- 
ing much  exposed,  unprotected,  wasted  aud  scattered,  and  re- 
qtured  the  immediate  interference  of  the  Court 

The  prayer  was  for  an  account — the  removal  of  said  Jones  as 
trustee,  and  the  immediate  appointment  of  a  receiver  to  take 
charge  of  the  property  and  execute  the  trust. 

The  bill  was  verified  by  the  usual  affidavit  of  the  complain- 
ant. 

The  presiding  Judge  granted  an  order  requiring  the  defend- 
ant, Jones,  to  appear  on  15th  March,  1851,  and  show  cause 
why  the  prayer  for  a  receiver  should  not  be  granted — a  copy  of 
the  bill  being  serv^ed  on  him  in  the  meantime.  The  hearing  was 
postponed  until  the  3d  day  of  April,  at  which  time  Jones  qn 
peared  by  his  counsel,  and  showed  for  cause — 

1st.  That  the  Judge  had  no  power  to  make  such  appointment 
in  vacation. 

2d.  That  if  the  Judge  had  such  power,  he  could  not  exercise 
it  at  that  early  stage  of  the  case,  nor  before  the  answer  of  the 
said  Jones  had  been  filed. 

3d.  That  if  he  could  exercise  it  at  that  stage  of  the  cause, 
still  he  could  not  exercise  it  in  the  particular  case  made  by  the 
bill,  for  the  reasons,  1st,  that  the  facts  set  forth  in  the  bill  were 
not  sufficiently  verified  or  proved — more  being  required  for  that 
puqoose  than  the  bare  oath  of  the  said  Dougherty  appended  to 
said  bill;  and  2d,  that  if  sufficiently  verified,  the  facts  did  not,  in 
themselves,  constitute  such  a  case  as  would  justiiy  the  said  Judge 
in  appointing  said  receiver  as  prayed  for,  in  said  bill. 

On  the  9th  of  April,   1851,   the  Judge   below  overruled  the 
showing,  and  granted  an  order  appointing  Adolphus  S.  Rutber- 
ord  as  receiver. 
This  order  is  assigned  as  error. 


H.  L.  Benning,  for  plaintiff  in  error. 
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L  1.  A  receiver  will  not  be  appointed  before  answer.  3  Dan. 
Ch.  Pt,  427,  '9.     2  Story's  Ej.  §§833,  '6.     4  Ga.  R.  423,  '4,  '5. 

2.  The  Court  appoints  with  great  reluctance.  16  Ves.  70. 
3  Dan.  406,  '7. 

3.  The  bill  does  not  allege  any  fear,  on  the  part  of  plaintiff, 
of  loss  to  himself.  2  Slory^s  Eq.  826.  He  could  not  fear  for 
others,  and  yet  he  would  bind  them.  1  Storxfs  Ej.  519.  Sio. 
Eq.  PL  §99. 

4.  A  creditor's  bill  does  not  lie  in  Georgia.  See  brief  in 
GUbert  vs.  Thomas  and  ot/ms,  at  this  Court. 

6.  There  is  no  allegation  of  nnraerousness.     Sb.  Eq.  P.  §96. 

6.  The  remedy  is  adequate  at  Law.  Pr.  Dig.  4ii7.  7  Gu. 
Rfp.  203.  2  lb.  15  i.  9  lb.  3.  Though  it  is  alleged  that  the 
estate  is  insolvent,  all  debts  being  taken  into  the  account,  it  is 
not  alleged  that  it  is  not  able  to  pay  this  judgment,  obtained 
before  deed  of  trust. 

7.  Equity  will  not  aid  a  judgment  creditor  till  he  has  ex- 
hausted his  remedies  at  Law.    2  Kelly,  452.     4  lb.  322,  '23. 

8.  It  never  aids  one  by  appointing  a  receiver,  when  he  has  a 
right  which  he  can  assert  at  law.  3  DanH.  416,  401,  '2,  '4,  '6, 
'7,  22.     1   Jac.  fy   Wal.  657,  16,   Ves.  70.     2  Sio.  Eq.  §836. 

n.  No  right  has  vested  in  defendant  in  error,  under  the  deed 
of  trust. 

1 .  There  is  no  express  assent  of  the  creditors,  or  any  credi- 
tor to  the  deed,  and  one  will  not  be  implied,  unless  such  assent 
should  appear  to  be  to  their  interest.     2  Sto.  Eq.  Sec.  1086,  a 

2  Mylne  fy  Keen,  492.    Lewin  on  Trusts^  107, 108  marg. 

2.  The  complainhnt  D.  has  not  waived  or  rehnquished  his 
judgment  lien.     Cook  on  Trusty   396  marg.     1    PhU.  694.     2 

Beav.  385. 

3.  The  deed  of  trust  is  void,  by  the  Act  of  1818,  agamst  pre- 
ferring creditors.     3  Kelly,  151.    (Quoting  whole  Act  of  1818)  . 
158. 

4.  The  deed  not  having  been  assented  to  by  any  creditor, 
amounted  to  no  more  than  a  power  for  the  benefit  of  the  maker, 
McDougald  deceased,  and  was  revocable  by  him  in  his  lifetime.  2 
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Sto,    Eq,    §1036  6.1045,46.     1196,  G82,    and  note    3.     2 
Mylne  8f  Keen, 

5.  The  relention  by  McDoiig  ild,  of  ths  whole  property  and 
title  papers,  &c.  in  his  own  hands,  and  the  sale  of  some  of  it 
was  in  fact  an  implied  revocation.  Sto.  Agency y  §474,  '5. 
The  bill  alleges  that  McDoiigald  kept  possession  of  the  prop- 
erty and  title  papers.  Deed  was  made  in  1846.  McDougald 
died  in  September  1849.  Alexander  died  before  this  bill  was 
brought. 

6.  At  all  events  the  power  was  revoked  by  his  dying  before 
the  assent  of  any  creditor.  Story^s  ^Igency^  §488.  As  it  was 
not  a  power  coupled  with  any  interest  in  the  agents,  Jones  and 
Alexander,  lb,  §489.  Hunt  vs,  Rous nianier^s  administrators j  8 
W/i,  174 — quoted  fully  in  Sbry^s  Jigency,  pages  622,  '3,  *4. 

7.  Moreover,  if  not  revoked  before  it  was  revoked  by  the 
death  of  Alexander,  one  of  the  joint  agents.  Story*s  Jigenof^  §42. 
9  Ga.  R,  369.     Sug.  on  Powers,  143-4,  marg. 

8.  Or  his  executors,  &c.,  are  necessary  parties  to  the  bill. 
(See  deed  of  trust.) 

9.  At  least  Jones  could  do  nothing  of  himself  without  their  co- 
operation.    It  was  after  A.'s  death  before  Dougherty  applied  to 

Jones,  &c. 

.  .  .    .     .       ^ 

10.  The  original   plaintiff  in  fi^  fa,   acquiesced  in  the  acts 

complained  of,  relying  for  many  years  upon  the  large  levy,  and 
these  years  covering  the  time  in  which  the  acts  were  committed. 
Walker  vs.  Symonds,  3  Swans.  64. 

11.  But  if  diat  plaintiff  did  not,  still  the  transfer  carried  with 
it  to  the  transferree  no  right  to  complain  of  torts,  &c.  4  Go* 
R.  484,  '5,  '6. 

III.  The  bill  is  to  collect  a  debt  against  the  estate,  and  the 
administrator.    Mrs.  McDougald,  as  administratrix,  is  not  a  party. 

2.  If  a  party,  she  is  sued  too  soon,  before  her  12  months  ex- 
emption are  out.     Pr,  Dig,  229. 

3.  No  misconduct  on  her  part  is  alleged  as  a  ground  for  dis- 
pensing with  the  Statute. 

4.  It  appears  from  the  .inventory  that  she  has  ample  assets  to 
pay  this  judgment. 
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W.  Dougherty,  for  defendant  in  error. 


The  defendant  in  error  insists  that  trusts  of  thL^  character,  to 
wit :  for  the  benefit  of  creditors,  are,  in  a  peculiar  sense,  the  ob- 
jects of  Equity  jurisdiction.     2  Story^s  Eq.  Jur.  §1073. 

The  general  rule  is,  that  when  application  is  made  for  the  re- 
moval of  a  trustee,  and  the  appointment  of  a  new  one,  in  a 
proper  case  made,  to  wit :  that  the  property  has  been  misappli- 
ed, or  is  in  danger  in  the  hands  of  the  existing  trustee,  or  when 
he  has  been  guilty  of  laches  or  other  misconduct  in  administer- 
ing the  trust,  a  Court  of  Equity  will  appoint  a  receiver.  Hill  on 
TrusUes,  191,  212,  525.  2  Story^s  Eq.  Ju.  §§835,  836.  Mid- 
dUian  vs.  Dodwell,  13  Ves.  266.  Scott  vs,  Beecher  and  JVife,  4 
Pricey  137.  Hart  ifs.  Crane^  1  Paige^  37.  Calhoun  vs,  King^  5 
Ala.  523.  Conah  vs.  Sedgwick^  1  Barbour^ s  Rep.  210.  Harris- 
son  vs.  Mock  J 10  Ala.  185.  Lewin  on  Trusts,  597.  At  page  303 
8  vol.  Law  Library.  Jenkins  vs.  Jenkins,  1  Paige,  243.  Blood- 
good  vs.  dark,  5  Paige,  517. 

That  the  application  to  the  Court  of  Equity  must  be  by  bill, 
filed  by  some  of  the  creditors  in  behalf  of  themselves  and  the 
other  creditors.     Story's  Eq.  PL  §§102,  216. 

It  is  not  necessary,  in  order  to  entitle  the  creditors  to  take  un- 
der the  assignment  in  this  case,  that  they  should  be  technical 
parties  thereto,  or  formally  accept  the  deed ;  the  acceptance  of 
the  trustees  is  suflScient,  and  the  acceptance  of  the  creditors  will 
be  presumed  until  the  contrary  appears,  if  there  be  no  stipula- 
tion for  a  release,  or  other  condition  in  the  deed  which  may  not 
be  for  their  benefit.  2  Story's  Eq.  Ju.  §§972,  1036  a.,  1045. 
Jfew  England  Bank  vs.  Lewis,  8  Pick.  113.  Halsey  vs.  Whiting, 
4  •Mow.  Rep.  206.  Egbert  vs.  Wood,  3  Paige,  517.  J{icholvs. 
Munford,  4  Ch.  R.  522.  Small  vs.  Morewood,  9  Bam.  fy  Cress. 
300.  Marbury  vs.  Brooks,  1 1  Wheat.  78.  Cunningham  vs.  Free- 
born, 11  Wend.  241.  KenVs  Com.  vol.  2,  533,  and  notes.  Lew- 
in on  Trusts,  1 10,  of  page  56,  of  vol.  8,  Law  Library. 

By  ike  CourL — Lumpkin,  J.  delivering  the  opinion. 
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The  error  assigned  in  this  case  is,  1st,  in  overruling  the  show- 
ing made  by  Jones,  the  trustee  of  McDougald,  against  the  ap- 
pointment of  a  receiver  in  his  stead.  2d,  in  the  appointment  of 
Adolphus  S.  Rutherford  as  such  receiver. 

[1.]  At  the  hearing,  it  was  insisted  that  the  Judge  had  no 
power  to  appoint  a  receiver  in  vacation.  As  this  ground  is  no 
v;here  noticed  in  the  very  able  and  ample  brief  of  the  counsel  for 
the  plaintiff  in  error,  I  might  properly  pass  it  by.  I  would  re- 
mark, however,  that  the  power  here  claimed,  has  been  exercised 
throughout  this  State  certainly  since  1799,  and  probably  from 
1792,  when  the  Superior  Courts  in  Georgia  were  first  clothed 
with  Equity  powers  in  certain  cases.  A  practice  so  uniform  and 
universal,  must  rest,  it  w^ould  seem,  upon  some  legal  foundation, 
and  could  not  have  originated  in  mere  judicial  caprice. 

By  the  Rules  in  Equity,  established  by  authority  of  the  Act  of 
December,  1821,  {JVew  Digest,  452,)  the  Judge  of  the  Superior 
Courts,  at  Chambers,  has  power  to  pass  orders  to  compel  tbe  ap- 
pearance of  non-resident  defendants,  to  dissolve  injunctions,  to 
require  security  to  be  given  upon  applications  for  injunctions, 
according  to  the  circumstances  of  the  case,  and  upon  such  terms 
as  he  may  deem  just  and  reasonable;  they  also  provide,  that 
bills  may  be  revived  by  petition  to  the  Judged  Chambers,  or  at 
a  term  time,  and  that  he  may  order,  in  vacation,  the  originals  of 
all  deeds,  writings  and  other  exhibits,  copies  of  which  have 
been  filed  with  the  bill  or  answer,  to  be  deposited  in  the 
Clerk's  office,  for  the  inspection  of  the  adverse  party. 

And  by  Statute,  the  Judge  of  the  Superior  Courts  is  author- 
ized to  grant  writs  oine  exeat,  to  restrain  the  person  and  property 
of  the  defendant,  in  certain  demands  not  due,  in  favor  of  co-ob- 
ligors and  securities,  in  behalfof  minors  and  orphans,  remainder- 
men and  reversioners,  until  security  is  given  for  the  payment 
of  the  demand,  or  the  performance  of  the  outstanding  liability. 
J^ew  Digest,  525,  526. 

And  I  apprehend,  that  it  may  be  assumed  generally,  that  the 
Judge  of  the  Superior  Courts  in  this  State  is  clothed  with  the 
same  powers  as  to  ad  interim  orders  or  provisional  proceedings^ 
as  are  usually  exercised  by  the  Chancellor  in  England,  until  the 
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cause  is  set  down  for  trial  on  the  merits,  when  these  interlocutory 
orders  are  subject  to  be  set  aside  or  affiimed  by  the  Jury,  upon 
the  evidence  which  may  be  exhibited. 

Indeed,  this  would  seem  to  be  a  necessary  corollary  to  the  de- 
cision by  this  Court  in  Becdl  vs.  The  Surviving  Execuiars  of  FoXj 
4  Ga,  R,  425,  426.  We  there  held,  and  I  doubt  not  correctly, 
that  we  have  not  only  adopted  the  whole  system  of  English  ju- 
risprudence, Common  Law,  and  Chancery,  suited  to  our  condi- 
tioii  and  circumstances,  but  that  we  have  framed  the  necessary 
judicial  machinery  to  give  to  that  system  a  practical  and  benefi- 
cial effect,  and  that  such  is  the  office  and  duty  of  a  Court  of  Equi- 
ty, and  such  was  the  object  of  the  Legislature  of  1799,  in  con- 
ferring Equity  powers  upon  the  Superior  Courts. 

And  with  these  passing  observations,  I  shall  dismiss  this 
ground,  which  seems  to  have  been  abandoned  on  the  argument. 

[2.]  The  next  reason  urged  against  this  appointment  is,  that 
it  was  premature,  it  having  been  made  before  the  appearance 
term  of  the  cause,  and  before  the  answer  of  the  defendant  had 
been  filed. 

This  point  can  best  be  settled  by  authority. 

Mr.  Daniel^  in  his  admirable  work  on  Chancery  Pleading  and 
Practice,  admits  that  strictly  speaking,  a  receiver  can  only  be  ap- 
pointed after  answer.  And  he  states,  that  it  seems  formerly  to 
have  been  held,  that  a  receiver  could  not  be  granted  before  ;  but 
he  adds,  that  the  rule  was  broken  through  by  Lord  Kenyon^  in 
Vam  vs.  BameU,  (2  Bro.  C.  C.  158.)  The  Master  of  the  Rolls, 
vho  sat  for  the  Lord  Chancellor  in  that  case,  declared,  that  al- 
though the  motion  for  a  receiver  before  answer,  was  unusual, 
yet  had  it  been  necessary,  that  he  would  have  made  a  precedent. 

It  seems,  however,  that  he  was  not  reduced  to  this  alternative, 
as  Lord  Thurlow  had,  several  years  previously,  appointed  a  re- 
ceiver of  an  infant's  estate,  vpon  the  filing  of  the  biUj  and  before 
m  ntbpctna  to  appear  and  answer  had  been  served.  Pitcher  vs.  HU" 
Kafy  2  Dick.  580.  And  Lord  Bathurstj  in  a  still  earlier  case^ 
(3Vm%  TWtn,  1773,  and  before  the  date  of  our  adopting  iatute^) 
giiiited  a  receiver  before  answer.     Compton  vs.  Bearcrofly  2  Bro. 
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C.  C.  158,  note.  And  Mr.  Perkins^  the  American  editor,  states, 
that  it  is  now  the  common  practice  to  grant  a  receiver  before 
answer,  where  fraud  is  clearly  proved,  by  affidtwU^  or  where  it  |^b 
shown  that  immense  danger  would  ensue,  unless  the  property 
were  taken  imder  the  care  of  the  Court.  Citing  Harganin  w. 
Basely^  13  Ves.  105.  Middleion  vs.  Dodswdly  lb.  266.  Scotivs- 
BeecheTj  4  Price^  346.  Metcalf  vs.  Pulentor/ij  1  Ves.  tf  Beam. 
180.  Not  only  will  a  receiver  be  appointed  before  answer,  but 
in  case  of  urgency,  the  Court  will  entertain  the  application  before 
appearance.     Farefield  vs.  Irvine^  3  Russ.  149. 

[3.]  But  it  is  contended,  that  the  facts  set  forth  in  the  bill, 
were  not  sufficiently  proved,  to  authorize  the  Court  to  act,  and 
that  the  bare  oath  of  the  complainant  is  not  enough.  In  many 
of  the  cases  heretofore  referred  to,  upon  the  other  ground,  the 
merits  were  verified  only  by  the  affidavit  of  the  party.  In  Mid- 
dleion vs.  Dodswelly  the  application  for  a  receiver  was  not  only 
made  before  answer,  but  upon  the  affidavit  of  the  complainant, 
who  was  a  residuary  legatee  of  the  estate.  And  while  the  Lord 
Chancellor  very  properly  remarked,  that  the  time  had  not  come 
at  which  the  executor  was  bound  to  put  in  answer,  still  ashe  ag^ 
peared  by  counsel  and  commented  on  the  affidavH  of  the  other  partyj 
though  he  made  none  himself^  that  he  would  grant  the  order  for  a 
receiver. 

In  the  case  of  Ourand  vs.  Chadwick,  cited  in  a  note  to  2  Ru9' 
sdly  63,  the  facts  upon  which  the  appUcation  for  a  receiver  was 
founded,  were  made  to  appear  from  the  affidavii  of  the  complain- 
ant aUme ;  and  although  the  motion  was  refused  in  the  first  in- 
stance on  other  reasons,  by  the  Vice-Chancellor,  it  is  stated  by 
the  American  editor,  that  the  order  was  afterwards  granted. 

The  appointment  here  being  temporary  only,  and  not  affect- 
ing the  ultimate  right,  we  hold  that  the  discretion  of  the  Court 
should  not  be  controlled  in  acting  upon  the  evidence  before  it. 

[4.]  We  are  now  led  to  the  main  point  made  by  the  record,  i. 
6.  that  the  facts  alleged  in  the  bill,  did  not  constitute  such  a  case 
as  would  authorize  the  interference  of  the  Chancellor,  and  uih 
der  this  head  the  specifications  are  various ;  and  as  many  of  tkem 
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involye  important  considerations,  each  deserves  a  separate  ex- 
amination. 

1.  It  is  contended  in  the  first  place,  that  the  assignment  itself 
is  Yoid. 

Firsij  because  the  creditors  are  required,  upon  receiving  their 
proportion  of  their  debts,  from  the  proceeds  of  the  property,  to 
execute  and  file,  within  a  limited  period,  a  complete  discharge  of 
their  demands. 

And,  secondly^  because  it  is  contrary  to  the  provisions  of  the 
Act  of  1818. 

The  trusts  declared  in  the  assignment  are, 

1st  That  the  trustees  shall  dispose  of  the  property  and  col- 
lect the  debts  assigned. 

2d.  Out  of  the  proceeds  pay  the  expenses  of  the  trust,  and 
retain  adequate  compensation  to  themselves. 

3d.  To  pay  the  residue  to  all  such  of  the  creditors  (mcluding 
indorsers  and  securities,)  as  would  execute  a  release  within  the 
term  of  six  months. 

4th.  The  rest  of  the  estate  conveyed,  after  the  satisfaction  and 
payment  of  the  creditors  who  should  release,  to  be  appropriated 
to  all  the  other  creditors  equally. 

The  deed  contains  this  further  provision,  that  after  the  pay- 
ment of  all  the  debts  therein  specified,  the  surplus,  if  any,  shall 
revert  to  the  assignor. 

The  question  as  to  the  validity  of  a  stipulation  for  a  release  in 
an  assignment  like  the  present,  has  never  been  before  this  Court 
directly  or  collaterally.  The  adjudications  in  the  Courts  of  our 
sister  States,  have  been  various,  conflicting  and  unsatisfactory. 
In  Ohio,  New  York,  Maine,  Connecticut,  Louisiana  and  Missou- 
ri, assignments  by  a  debtor  of  all  his  property  to  trustees^  lor  the 
benefit  of  such  creditors  as  should,  within  a  given  time,  execute 
a  release,  have  been  pronounced  oppressive  and  void.  6  Ohio 
Rep.  293.  11  Wend.  R.  187.  14  Johns  R.  462.  1  Hop.  Ch. 
Rep.  573.  5  Cmoen,  547.  1  Ed.  Ch.  Rep.  77.  lb.  45?.  6 
.Cbm.  Hep.  277.  ^ng.  on  Assignments^  1 1 3,  1 14.  13  Louisiana 
JL  457.  6  Missouri  Rep.  302.  Whilst  in  Massachusetts,  Bliode 
bhndfPennsylvania  and  New  Hampshire,  the  decisions  prepon- 
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derate  in  favor  of  the  validity  of  these  stipulations  for  a  release. 
65  Pick.  R.  28.     JlngeU  on  AssigrmenU^  112.     2  Bin.  176. 
lb.  338.     5  Mw  Hamp.  113. 

And  notwithstanding  Judge  Storyy  in  his  Commentaries  on 
Equity  Jurisprudence  states,  that  a  stipulation  on  the  part  of  die 
debtor  in  an  assignment,  that  creditors  taking  under  it  shall  re- 
lease and  discharge  him  from  all  farther  claims  beyond  the  pro- 
pertj'  assigned,  will,  it  seems,  be  valid  and  binding,  §1036;  and 
that  in  Halsey  vs.  Whitney^  (1  Masan^s  Rep.  226,)  the  same  em- 
inent Jurist  ruled,  in  obedience  to  what  he  considered  the  au- 
thority of  previous  decisions,  the  same  doctrine,  yet  it  is  very 
evident,  that  on  principle,  his  own  opinion  was  adverse  to  the 
validity  of  these  stipulations. 

For  in  the  case  in  Masomy  (decided  in  1826,)  he  says,  diat 
the  objection  struck  him  with  great  force;  for  that  when  the 
debtor  stipulates  for  a  release,  he  surrenders  nothing  except  up- 
on his  own  terms.  He  attempts  to  coerce  his  creditors  by  with- 
holding from  them  all  his  property,  unless  they  are  willing  to 
take  what  he  pleases  to  give,  or  is  able  to  give  in  discharge  of 
their  debts.  There  is  certainly  a  delay,  and  if  the  assignment 
be  valid,  to  some  extent,  a  defeating  of  their  rights.  Has  it  not 
a  tendency  to  obstruct  the  common  rights  of  the  creditors  ?  Is 
not  its  design  to  prevent  creditors  from  receiving  compensation 
out  of  the  debtor's  property,  \\dthout  yielding  up  some  portion  of 
their  debts,  and  conferring  on  him  a  substantial  benefit  which  he 
has  no  legal  claim  to  demand  ? 

Chief  Justice  Marshall,  in  Broshear  vs.  West  and  others,  decid- 
ed by  the  Supreme  Court  in  1833,  (7  Peters,  608,)  seems  to 
yield  his  own  convictions  to  what  he  regarded  as  the  tone  of 
authority.  He  observed  that  the  objection  to  a  stipulation  for  a 
release  is  certamly  powerful,  as  its  tendency  is  to  delay  creditors. 
The  weight  of  this*  argument  he  acknowledged  he  felt,  and  con- 
fessed that  he  was  far  from  being  satisfied  that,  upon  general 
principles,  such  a  deed  ought  to  be  sustained. 

The  name  of  Chancellor  Kent  may  undoubtedly  be  arrayed  on 
the  other  side  of  this  controversy.  2  KenPs  Qm.  532,  d  Mf. 
and  notesy  dth  edition.    Among  other  proofs  of  his  biaS|  he  mpoln 


AMERICLS,  JULY  TERM,  1851.  286 


Jones  v».  Dougherty. 


of  the  case  of  Harvies  vs.  Richardson^  (New  Hampshire,)  as  on 
the  Alt  side  of  the  question. 

There  is  a  great  dearth  of  English  adjudications  upon  this 
subject,  owing  to  the  fact,  that  in  consequence  of  their  bankrupt 
laws,  such  assignments  are  rarely,  if  ever,  rendered  necessarj-. 
Precedents  from  that  country  are  entitled  to  little  weight  here — 
the  bankrupt  system  being  a  private  policy  with  the  British  Par- 
liament and  people. 

Judge  tSotd/ierlandy  in  Shever  vs.  Wakenian,  (11  Wend.)  said, 
"  Let  the  embarrassed  debtor  assign  his  property  to  whom  he 
pleases,  but  let  the  assignment  be  absolute  and  unconditional ; 
let  it  not  extort  from  the  fears  and  apprehensions  of  creditors  or 
any  of  them,  an  absolute  discharge  of  their  debts  a<«  the  consid- 
eration for  a  partial  surrender;  let  it  not  convert  the  debtor  into 
a  dispenser  of  alms  to  his  own  creditors ;  and  above  all,  let 
it  not  set  up  his  favor  and  bounty  at  audiony  under  the  cover  of  a 
trust  to  be  bestowed  to  the  highest  bidder." 

It  may  be  suggested  that  such  stipulations  are  at  most  but  jyro^ 
poMtHons  to  the  creditors,  which  they  are  free  to  accept  or  reject. 
But  the  obvious  answer  to  this  is,  that  gaming  and  usurious 
borrowing  are  voluntary  transactions,  still  they  are  discounte- 
nanced by  the  law.  Is  not  the  creditor  under  these  assignments, 
under  equal  moral  duress  with  the  unfortunate  victim  of  usury? 

Well  may  one  question,  therefore,  with  the  very  able  Court 
in  Missouri,  whether  debtors  should  be  allowed,  by  these  contri- 
vances, to  make  bankrupt  laws  for  themselves,  notwithstanding 
the  legislative  bodies,  both  Federal  and  State,  have  declined  to 
pass  such  laws,  relieving  them  from  their  Uability  to  pay  their 
just  debts,  and  whether  these  stipulations  are  not  against  the  let- 
ter and  spirit  of  the  Statute  of  Frauds,  and  contrary  to  the  gen- 
eral policy  of  our  laws,  as  well  as  to  sound  views  of  morality  and 
common  honesty. 

Besides,  while  conveyances  of  the  whole  of  his  property  by  a 
debtor  on  such  terms,  have  been  held  as  admissible  and  valid, 
with  respect  to  these  composition  deeds,  a  trust  of  a  pari  only  of 
tte  debtor's  property,  on  condition  that  the  creditors  should  give 
a  mimase  for  the  rendue,  is  considered  much  more  objectionable 
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and  pernicious.  Leaving  vs.  B\nkerlioff\  5  John,  Ch.  R.  329. 
This  deed  does  not  purport  to  extend  to  all  the  property,  red 
and  personal,  of  the  grantor,  and,  non  consiai^  that  he  had  no 
other  property.  He  might  have  had  other  and  sufficient  proper- 
ty, both  real  and  personal ;  that  conveyed  might  not  have  psdd 
but  a  small  part  of  the  respective  debts,  and  yet  the  creditors 
were  not  entided  to  receive  a  cent,  unless  they  relinquished  the 
lesidue  of  their  debts.  Chancellor  Kent  presumed  just  such  a 
condition  in  the  case  cited,  to  be  oppressive  and  void,  inasmuch 
as  the  assignment  was  not  general  of  all  the  property,  but  only 
of  a  specified  part. 

[5.]  The  trustee,  however,  having  ratified  the  assignment  by 
accepting  the  trust,  it  does  not  lie  in  his  mouth  to  deny  its  valid- 
ity. He  is  clearly  estopped  from  calling  in  question  tfie  legaKty 
of  Ihe  conveyance.  It  is  for  the  crediiarSj  and  not  for  the  partus 
to  the  instrument,  to  contest  the  privilege  here  assumed  by  the 
debtoTy  of  dictating  terms  to  his  creditors,  aild  postponing  such 
as  will  not  accede  to  them.  And  here  we  leave  this  question. 
A  deed  void  as  to  creditors  may,  nevertheless,  be  good  between 
the  parties. 

How  far  the  provision  in  the  deed  appropriating  whatever  sur- 
plus might  remain,  if  any,  to  those  creditors  who  refused  to  re- 
lease within  the  prescribed  limit,  might  affect  this  principle,  if  at 
ally  I  have  not  had  time,  nor  do  I  deem  it  necessary  to  examine. 
Independent  of  any  express  provision  to  this  effect,  a  Court  of 
Equity  would,  I  apprehend,  decree  whatever  surplus  might  re- 
main to  those  creditors  who  had  not  acceded  to  the  deed.  7 
Peiersj  608. 

[6.]  Another  specification  under  the  fourth  head  is,  that  this 
is  a  creditor's  bill,  and  that  no  such  proceeding  can  be  maintain- 
ed according  to  the  laws  and  Constitution  of  this  State,  guaran- 
teeing to  parties  the  right  of  trial  by  Jury.  This  is  the  secoud 
time  that  this  argument  has  been  pressed  upon  the  Court  daring 
the  present  term. 

We  confess  we  do  not  feel  the  force  of  this  objection.    Tliir- 
ty  years'  experience  at  the  bar,  enable  me  to  bear  testimony,  not; 
only  to  the  convenience  and  absolute  necessity  of  such  procetd* 
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ings,  but  also  to  their  entire  practicability.  Bills  of  this  charac- 
ter are  brought  daily  in  ever}-  Circuit  in  the  State,  by  creditors 
against  executors  and  administrators,  or  vice  versa^  for  the  proper 
administration  of  the  assets  of  the  estate,  in  which  the  rights  of 
aD  parties  are  finally  settled  by  the  decree.  Under  these  Chan- 
cer)*^  proceedings  all  questions  of  law  are  referied  to  the  Court, 
and  all  matters  of  fact  are  passed  upon  by  the  Jur}',  and  as  was 
held  by  this  Court  in  the  Macon  fy  Western  R.  R,  Co.  vs,  ParkeVy 
(9  Ga,  Rep.  317^)  w^iere  tliis  w^iole  doctrine  is  elaborately  inves- 
tigated, there  are  many  cases  growinp^  out  of  insolvencies  by  in- 
dividuals and  corporations,  where  proceedings  in  tlie  nature  of 
creditor's  bills  are  indispensably  necessary.  There  is  no  other 
mode  to  reach  and  dispose  of  the  entire  merits. 

[7.]  The  fifth  specification  is,  that  the  complainant  has  an  ade- 
quate remedy  at  Common  Law,  and  that  he  has  not  presented  such 
a  case  as  will  enthle  him  to  the  interposition  of  a  Court  of  Equi- 
ty, Without  relying  on  the  statement  in  the  bill,  that  the  com- 
plainant has  been  informed  and  believes  it  to  be  true,  that  if  he 
were  to  levy  his  execution  on  the  property  of  the  defendant,  that 
he  should  be  delayed  in  bringing  the  same  to  sale,  and  when  sold, 
the  proceeds  thereof  would  be  claimed  by  older  executions 
against  the  defendant,  I  would  remark,  that  trusts  like  this  are, 
in  a  peculiar  sense,  the  objects  of  Equity  jurisdiction. 

[8.]  For  although  at  Law  there  may,  under  some  circumstan- 
ces, be  a  remedy  for  the  creditors,  that  remedy  is  often  very  in- 
adequate as  a  measure  of  full  reUef.  On  the  other  hand.  Courts 
of  Equity,  by  their  power  of  enforcing  a  discovery  and  account 
from  the  trustees,  and  of  making  all  the  creditors,  as  well  as  the 
debtor,  parties  to  the  suit,  can  administer  entire  justice  and  dis- 
tribute the  whole  funds  in  their  proper  order,  among  all  the  claim- 
ants, upon  the  application  of  any  of  them,  either  on  his  own  be- 
half, or  in  behalf  of  himself  and  all  otlier  creditors.  2  Story^s 
Eq.Jtar.  §1037,  and  cases  cited. 

[9.]  Besides  it  is  an  established  rule  of  the  Court  of  Chancer)*, 
that  when  a  trust  fund  is  in  danger  of  being  wasted  or  misap- 
jdied)  it  will  interfere  on  the  application  of  those  interested  in  the 
findi  and  by  the  appointment  of  a  receiver,  or  in  some  other 
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mode,   secure   the  fund   from   loss.     Ibid^  §836.     5  ^Uu  Rep, 
526. 

[10.]  And  do  not  the  allegations  in  the  bill  establish  conclu- 
sively that  the  trust  fund  was  in  the  most  imminent  danger  of  be- 
ing entirely  wasted,  or  placed  beyond  the  reach  of  the  cestid  que 
trust  ?  It  was  the  plain  duty  of  the  trustee  under  the  deed,  to 
take  possession  of  the  property,  and  sell  it  as  soon  as  practicable, 
collect  the  debts,  and  appropriate  the  entire  fund,  as  the  instru- 
ment required.  Instead  of  this,  he  allowed  the  assignor  from 
the  time  of  the  execution  of  the  deed  to  the  period  of  his  dead), 
to  keep  the  property  in  his  own  possession,  and  to  appropriate 
the  same  to  his  own  use,  as  if  the  deed  had  never  been  made, 
and  even  to  sell  and  otherwise  dispose  thereof  at  his  pleasure. 
And  that  since  the  death  of  the  debtor,  the  trustee  has  suffered 
his  widow  and  other  persons  to  retain  said  trust  property,  and  to 
receive  and  appropriate  the  rents,  issues  and  profits  accruing 
therefrom,  the  annual  income  of  which  is  worth  some  $8,000. 
The  bill  further  charges,  that  Daniel  McDougald  died  insolvent, 
and  that  Robert  B.  Alexander,  the  co-trustee,  has  departed  this 
life,  leaving  his  estate  unrepresented  ^  that  the  administrator  of 
the  assignor  in  Alabama,  is  proceeding  to  dispose  of  so  much  of 
the  trust  property  as  is  situate  in  that  State,  and  thus  impair  its  val- 
ue by  creating  conflicting  tides  thereto,  and  thus  by  the  negligence 
of  the  surviving  trustee,  there  is  great  danger  that  said  trustproper- 
ty  will  be  wasted  and  diverted  from  the  objects  of  the  trust.  The 
bill  does  not  allege  that  the  surviving  trustee  is  insolvent,  but  in 
addition  to  the  charge  of  negligence  and  gross  misconduct,  it 
exhibits  prima  Jade  proof  of  very  heavy  pecuniary  responsibilities 
on  the  part  of  the  trustee,  from  which  danger  may  be  apprehend- 
ed. The  complainant,  shortly  after  the  death  of  Alexander, 
knowing  as  he  did,  that  Jones  had  never  attempted  to  execute 
the  trust,  or  taken  any  care  or  control  of  the  property,  or  mani- 
fested any  disposition  to  do  so  ;  and  seeing  the  scattered  and  ex- 
posed condition  of  the  property ;  the  waste  and  injury  that  had 
already  accrued  to  the  same,  and  that  would  continue  for  want 
of  some  one  to  protect  and  manage  it ;  and  also  the  adverse 
interest  of  the  trustee,  he  being  himself  t creditor  of  McDougald 
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applied  to  Jones  and  requested  him  to  surrender  the  trust  and 
xinite  with  the  complainant  in  selecting  some  fit  and  suitable  per- 
son to  be  appointed  in  his  stead,  who  would  promptly  and  faith- 
fully execute  the  trust  according  to  the  provisions  of  the  deed. 
But  he  positively  refused  to  accede  to  the  proposition,  and  on  the 
contrary  asserted  his  determination  to  hold  on  to  the  trustee- 
ship, and  insisted  on  his  rights  to  control  said  trust. 

And  by  this  course  of  procedure,  the  whole  effect  of  the  as- 
signment was,  to  keep  the  creditors  from  the  pursuit  of  the  debt- 
or during  his  lifetime,  and  of  his  estate  since  his  death,  by   the 
means  the  law  had  provided.     This  was  the  penersion   of  the  * 
trust  to  an  unjust  and  improper  purpose,  and  was  a  plain  viola- 
tion of  his  duty  as  trustee.     If  the  trustee   omits  to  act  when 
duty  requires  him  to  be  active,  or  if  he  is  wanting  in   necessary 
care  and  diligence  in  the  due  execution  of  the  trust  which  he 
lias  undertaken,  a  Court  of  Equity  will  iiiterpose.  \QJila.  R,  185. 
[11.]  But  it  is  said  that  the  complainant  has  not  relinquished 
Ills  judgment  lien.     By  asserting  his  rights  under  the  deed,  it  is 
a  virtual  waiver  of  his  legal  lien.     At  any  rate,  it  will  be  time 
enough  to  resist  its  pretensions  to  priority  of  payment,  when  the 
fund  is  distributed,  should  the  attempt  be  then  made  to  enforce  it. 
[12.]  It  is  further  objected,  that  no  right  has  vested  in  the 
complainant,  because   the  creditors  never  assented  to  the  deed. 
It  is  now  a  well  settled  principle,  both  in  the  English   and 
American  law,  and  sustained  by  numerous  authorities,  that  where 
the  conveyance   is   made  directly  to   the  creditors,  their  assent 
must  be  given  at  the  time  of  the  assignment,  as   it  requires  the 
agreement  of  two  parties  to  make  a  contract.     But  if  the  assign- 
ment (as  this  was)  be  to  trustees  for  the  use  of  the  creditors, 
the  legal  estate  passes  and  vests  in  the  trustees,  and  Chancery 
will  compel  the  execution  of  the  trust  for  the  benefit  of  the  cred- 
itors, though  they  be  not  at  the  time  assenting  and  immediate 
parties  to  the  conveyance.     See  Hendncks  vs,  Robinson^  2  Johns. 
Ck.  Rep.  307,  708,  and  the  series  of  cases  there  referred  tOj  and 
i^Sohnch  may  be  addedy  Uie  case  of  Picklock  vs.  Sysfer^  3  Maxde  and 
Afcoyn,  371,  and  Brtiin  vs>  Mentnm^  2  GaUison^  557. 
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are  often  made,  not  only  for  the  benefit 
(nt,  but  even  for  persons  who  are  not  in 
ision  of  the  assent  of  the  persons  for 
/made,  has  ever  been  required  as  prelimi- 
.^  ^  the  legal  estate  in  the  trustee.     Such  trusts 

have  always  Dec  .  jecuted  on  the  idea,  that  the  deed  was  com- 
plete when  executed  by  the  parties  to  it ;  and  real  creditors  are 
rarely  unwilling  to  receive  their  debts  from  any  hand  which  will 
pay  them.  Their  assent  to  the  assignment  will  be  presumed 
unless  their  dissent  be  expressed.  Brooks  vs.  Marbwry^  11 
Wheat.  Rep.  78.  Jforih  vs.  Turner,  9  Serg.  fy  Rawle,  224. 
DeForest  vs.  Bacouy  2  Conn.  Rep.  633. 

[14.]  But  this  rule  in  Chancery,  seems  to  have  been  made 
subject,  to  borrow  the  language  of  Judge  Kent,  to  some  "em- 
barrassing qualifications,"  namely  :  that  if  the  creditors  are  not 
parties  or  privies  to  the  deed,  and  the  trustees  have  not  dealt 
witli  them  in  pursuance  of  its  provisions,  the  deed  is  regarded 
as  a  mere  disposition  between  the  debtor  and  the  trustee  for  his 
own  accommodation — that  it  operates  as  a  power  merely  to 
the  trustee,  and  is  revocable  by  the  debtor,  ^don  vs.  Woodgakj 
2  Mylne  and  Keen,  492.  Page  vs.  Brown,  4  Russ.  6.  WaUwin 
vs.  Covitsy  3  Meriv^s.  Rep.  707.  Ganard  vs.  Lord  Lauderdale^  3 
Simon* s  Rep.  ) .  Ibid,  14.  Maber  vs.  Hobbsj  2  Young  If  Coll. 
317,  327.  2  Story's  Eq.  Jur.  §§972,  1036,  a.  1044,  1045, 
1046, 1196.  And  WaUtvyn  vs.  C^ouUs,  (3  Mmv.  707,)  decided 
in  1815,  seems  to  be  referred  to  as  the  foundation  of  this  modem 
doctrine.  The  case  contains  only  the  facts  and  the  order  of 
Chancellor  Eldon,  and  occupies  altogether,  only  a  half  page  in 
the  original  Report. 

Waiving  for  the  present,  the  inquiry,  how  far  the  Courts  in 
this  State  would  be  bound  by  the  foregoing  principle,  I  propose 
to  test  the  case  under  discussion  by  it.   . 

Vice  Chancellor  Shadwell  was  counsel  in  the  cause  in  Meri- 
vale ;  and  in  deciding  subsequently  the  case  of  Ganard  vs. 
Lord  LauderdaUj  he  stated  the  principle  deducible  from  fFoff* 
wynand  Cordis ;  and  that  is,  that  where  diere  is  an  actual  settle- 
ment made  for  vesting  an  estate  or  stock  in  trustees  for  volmi- 


AMERICUS,  JULY  TERM,  1851.  291 

Jo&ea  v9.  Dougherty. 

'twere,  their  legal  character  being  complete,   the   persons  who 
Ixave  the  legal  character  are  trustees   for  the   volunteers,  who 
ixiay  claim  as  cestui  que  trusts^  against  the  trustees  under  the  deed ; 
^Lud  that  where  without  the  privity  of  any  one,  untkoui  considera- 
tmoTij  and  without  notice  to  any  creditor,  a  person  makes  disposi- 
tion between  liimself  and  trustees  for  payment  of  debts,   he  is 
merely  directing  th^  mode  in  which  his  own  property  shall  be 
supplied  for  his  own  benefit ;  in  other  w^ords,  the  arrangement  by 
the  debtor  is  made  without  communication  with  any  one,  either 
trustee  or  creditor j  and  merely  for  his  own  convenience,  in  which 
no  other  person  has  acquh^ed  any  vested  interest,  and  therefore^ 
it  cannot  be  enforced  against  him  or  his  trustees ;  and  he  may 
alter  the  trusts  as  he  pleases,  or  otherwise  dispose  of  the  property. 
The  Vice  Chancellor  asserted,  that  there  was  no  conflict  be- 
tween this  case  and  that  of  Ellison  vs.  Ellison,  (6  Ves.  662,)  and 
I^ulantq/l  vs.  Pulonlojl,  (18  Tc^.  99,)  in  which  Lord  Scfow  held, 
that  where  a  trust  is  once  created  and  accepted,  it  is  irrevocable, 
and  it  is  not  competent  to  defeat  it. 

Upon  the  principles  of  this  case,  then,  did  not  the  assignees 
take  tfie  legal  title  to  the  property  ;  and  would  not  the  English 
Courts,  upon  their  own  principles,  have  enforced  this  trust  for 
the  benefit  of  the  creditors  ? 

[15.]  Independently  of  all  this,  the  deed  recites  the  nominal 
consideration  of  one  dollar ;  and  it  appears  that  the  assignee  is 
himself  a  creditor.  Now,  the  amount  of  the  consideration  being 
immaterial,  and  the  relation  of  debtor  and  creditor  subsisting  be- 
tween the  parties,  and  the  object  of  the  transfer  being  the  pay- 
ment of  the  creditors,  is  not  all  this  sufficient  to  sustain  the  con- 
veyance? An  assignment  to  creditors  or  to  indi\iduals  for  the 
benefit  of  certain  creditors,  cannot  be  said  to  be  without  consid- 
eration. 3  McLean's  Rep.  177.  And  where  the  assignment 
has  been  once  accepted  by  the  assignee,  the  rights  of  the  credit- 
ors become  vested ;  and  neither  the  subsequent  renunciation, 
nor  any  other  act  of  the  parties  to  the  instrument,  can  affect  its 
validity.     Seal  vs.  Duffyj  4t  Burr.  274. 

But  conceding  that  the  debtor  has  the  right  to  make  the  as- 
aignment)  when  made  without  consultation  with  the  creditors. 
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and  without  their  knowledge,  and  before  their  interests  became 
vested,  has  it  been  done  in  this  case? 

[16.]  It  cannot  be  pretended  that  the  death  of  McDougald 
would  of  itself  operate  as  a  revocation ;  none  of  the  cases  go  to 
that  extent.  Whether  a  deed  executed,  and  accepted,  and  re- 
corded, could  be  revoked  by  an  act  in  paiSj  is  very  questionable. 
But  there  is  no  fact  of  this  sort  to  be  arrayed  in  opposition  to  the 
deed,  if  true  that  the  debtor  retained  possession  of  the  property, 
receiving  the  income,  and  that  he  disposed  ot  some  part  thereof. 
All  this  was  done,  however,  by  the  assent  of  tlie  trustee.  It  is 
a  ratification  therefore,  rather  than  an  implied  revocation  of  the 
conveyance. 

Gait  vs.  DibreUy  (10  Yerg.  Rep,  158,)  determines,  that  not- 
withstanding a  trust  for  the  benefit  of  creditors  to  whom  the  con- 
veyance has  not  been  communicated,  and  who  are  not  privies  to 
the  conveyance,  merely  operates  as  a  power  to  the  trustees,  and 
is  revocable  by  the  debtor ;  yet,  unquestionably  the  revocation 
must  be  made  before  the  creditors  have  received  the  information 
and  affirmed  the  trust.  And  this  we  hold  to  be  an  incontrover- 
tible position.  See  2  KenPs  Com.  531,  532,  533.  1  Johns. 
Cos.  205.  12  Johns.  Rep.  281.  2  P.  Wms.  427.  1  Johns. 
Ch.  Rep.  129. 

And  in  Roheiison  et  al.  vs.  Subldt  et  al.  (6  Humph.  Rep.  313,) 
it  is  decided  to  be  too  late  to  revoke  a  trust  deed  after  the  cred- 
itors by  their  hill  have  adopted  and  affirmed  its  provisions.  It 
then  becomes  obligatory  for  their  benefit. 

After  a  careful  and  thorough  examination  of  the  multifarious 
points  presented  by  the  record  in  this  case,  we  can  see  nothing 
that  calls  for  a  reversal  of  the  judgment 

I  would  simply  add  in  conclusion,  that  the  death  of  Mr.  Al- 
exander, one  of  the  trustees,  after  the  acceptance  of  the  trust  by 
both,  might  possibly,  at  a  fttture  stage  of  this  cause,  render  an 
application  to  the  Court  necessary  to  supply  the  vacancy,  the 
deed  not  having  provided  that  less  than  the  whole  number  might 
act    It  certainly  cannot  affect  the  validity  of  the  assignment 
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^o.  40. — ^Nicholas  M.  Lewis,  plaintiff  in  error,  vs.  James  R. 

Reed,  defendant  in  error. 

^^•]  Where  a  testator,  by  his  will,  devised  to  bis  wife  his  bouse  and  lot,  in 
the  town  of  LaGrange*  daring  her  natural  life  or  widatohood^  and  also  di 
rected  that  "  his  wife  should  keep  bis  bouse  open  to  any  of  bis  children 
that  may  be  or  have  been  indigent  or  unfortunate:"  Held,  that  the  com- 
plainants^ who  claimed  to  be  indigent  and  unfortunate  children  of  the  tes  • 
tator,  were  entitled  to  have  the  house  kept  open  for  their  benefit  during 
the  natural  life  or  widowhood  of  the  testator's  wife,  and  no  langtr  ;  and  that 
to  entitle  them  to  maintain  a  bill  in  Chancery  for  relief,  under  the  will  of 
the  testator,  they  must  show  affirmatively  on  the  face  of  such  bill,  thai  the 
widow  of  the  testator  is  in  life  and  unmarried. 

Id  Equity.    Application  to  Judge  Hill  for  an  injunction. 

Tlie  bill  aUeges  that  Nicholas  Lewis,  Sen.  departed  this  life 
tMtafte  in  the  year  1847.  By  the  second  item  of  his  will,  he 
iMviiled  that  complainants,  who  were  children  by  a  former  mar- 
lii^pe,  should  take  no  portion  of  his  estate,  except  what  should 
V»  ay iflinlly  pointed  out  in  said  will.    By  the  third  item^he 
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orders  his  estate  to  be  divided  among  his  younger  children,  (by 
a  second  wife,)  as  they  shall  arrive  at  age  or  marry.  The  fourth 
item  is  in  these  words  :  "  I  solemnly  request  that  my  wife  would 
keep  my  house  open  to  any  of  my  children  that  may  be  or  have 
been  indigent  or  unfortunate."  By  the  seventh  item  in  his  will, 
the  testator  gave  his  house  and  lot  in  LaGrange,  and  furniture, 
to  his  wife,  during  her  natural  life  or  widowhood. 

His  wife  he  appointed  executrix,  and  the  house  was  ordered 
to  be  sold  on  her  marriage  or  death.  The  bill  charges  that 
complainants  are  the  indigent  and  unfortunate  children  intended 
to  be  provided  for  in  the  4th  clause  of  the  will ;  that  one  is  pal- 
sied, another  a  lunatic  in  the  asylum,  and  the  third  entirely  indi- 
gent ;  that  the  testator  intended,  and  did,  by  the  fourth  item  in 
his  will,  charge  upon  his  estate  an  adequate  and  reasonable  sup- 
port for  said  complainants,  and  that  such  was  his  intention  by 
the  words,  '^  keep  open  my  house,"  and  that  the  injunction  is 
to  his  wife  in  her  capacity  as  executrix,  and  that  this  meaning 
was  well  known  to  all  parties,  and  that  it  was  admitted  by  all. 

The  bill  alleges  that  the  widow  alone  qualified  as  executrix, 
when  the  will  was  admitted  to  probate,  and  that  during  her  ad- 
ministration, this  construction  of  the  will  was  admitted  and  ob- 
served for  the  space  of  three  years;  that  the  administration  of 
said  executrix  ceased  and  determined,  how  is  not  alleged  ;  that 
the  defendant  in  error  subsequently  qualified  as  executor,  and 
that  he  also  for  a  time,  and  with  the  concurrence  of  all  persons 
interested,  observed  and  executed  the  will,  according  to  this  con- 
struction. 

The  complainants  propose  in  their  bill,  to  make  this  intention 
of  the  testator  appear  by  parol  evidence. 

The  bill  further  charges,  that  recently  the  executor  has  refus- 
ed to  continue  such  support,  and  is  now  seeking  to  sell  the  house 
and  lot  mentioned  in  the  fourth  item  of  the  will. 

The  prayer  is,  that  he  be  enjoined  from  discontinuing  this  sop- 
port,  and  that  a  portion  of  the  estate  be  set  apart  or  be  reserved 
by  said  executor,  in  trust,  for  the  reasonable  support  of  complain** 
ants. 

Judge  HiU  refused  to  sanction  the  bill,  on  the  grounds — 


DECATUR,  AUGUST  TERM,  1861.  295 

Lewis  rn.  Reod. 

1st.  Because  the  fourth  item  did  not  contain  a  bequest. 
2d.  That  parol  testimony  \^*as  not  admissible  to  prove  such 
intention. 

To  which  counsel  for  complainant  excepted. 

B.  H.HILL,  for  plaintiff  in  error. 

Bull  &  Ferrell,  for  defendant  in  error. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  only  question  presented  by  the  record  in  this  case 
is,  as  to  the  construction  to  be  given  to  tlie  second,  fourth,  and 
seventh  clauses  of  the  last  will  and  testament  of  the  late  Nicho- 
las Lewis,  deceased.  What  are  the  rights  of  the  complainants 
under  these  several  clauses  of  the  testator's  will,  as  now  claimed 
by  them  in  their  bill  ? 

By  the  second  clause  in  the  will,  the  testator  declares,  that  the 
complainants  shall  take  no  portion  of  his  estate,  except  what 
shall  be  hereinq/ier  specially  pointed  out. 

By  the  7th  clause  of  his  will,  the  testator  gives  to  his  wife, 
Ins  house  and  lot  in  LaGrange,  and  his  furniture,  during  her 
natural  life  or  uyidowhood. 

By  the  fourth  clause  of  his  will,  the  testator  solemnly  requests, 
that  his  wife  uxndd  keep  his  house  open  to  any  of  his  children  that 
may  be,  or  have  been  indigent  or  unfortunate. 

It  is  evident  from  the  latter  part  of  the  second  clause,  that  the 
testator  had  it  in  his  mind,  to  make  some  provision  for  the  chil- 
dren by  his  first  marriage,  which  would  be  specially  pointed  out 
in  his  vrill.  It  being  his  intention  also  to  give  to  his  wife,  the 
house  and  lot  in  LaGrange,  and  the  furniture,  during  her  natural 
life  or  widowhood,  as  he  did  so,  by  the  seventh  clause  in  his 
will,  the  fouth  clause,  specially  points  oui  that  provisiony  which 
isy  ^*  that  his  unfe  would  keep  his  house  open,  to  any  of  his  chil- 
dren that  may  be,  or  have  been,  indigent  or  unfortunate." 

By  ^^  keeping  his  house  open,"  we  understand  that  the  testa- 
tor intended  that  such  of  his  children  as  answered  the  descrip- 
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tion  given  in  the  fourth  clause,  sliould  have  the  right  and  privi- 
lege to  come  into  his  house,  and  be  maintained  there  with  meat, 
drink  and  lodging,  at  the  expense  of  his  wife,  to  whom  the  boose 
was  given,  so  long  as  she  continued  to  occupy  it  under  the 
will.  The  testator  said  to  his  wife,  by  his  will,  I  give  to  you  my 
liouse  and  lot  in  LaGrange,  and  the  furniture,  during  your  natu- 
ral life  or  widowhood,  but  you  are  to  keep  the  house  open  to 
any  of  my  children,  "  that  may  be,  or  have  been  indigent  or  un- 
fortUTHite,"  80  long  as  you  continue  to  hold  and  occupy  it  under 
my  will.  So  long  then,  as  the  wife  of  the  testator  remained  in 
life  a  widoWy  she  was  entitled  to  the  house  and  lot  in  LaGrange, 
and  the  furniture.  The  complainants,  who  claim  under  the 
fourth  clause  of  the  will,  were  entitled  to  enter  that  house,  and 
be  furnished  with  the  necessary  meat,  drink  and  lodging,  as  the 
other  members  of  her  family,  so  long  only  as  she  continued  to 
occupy  and  enjoy  it. 

That  the  testator  did  not  intend  the  house  should  be  kept 
open  for  the  benefit  of  the  complainants,  for  any  longer  period 
than  the  natural  life  or  mdowlwod  of  his  wife,  we  think,  is  very 
clear  from  the  provisions  of  the  will.  The  house  and  lot,  as  a 
matter  of  course,  ceased  to  be  under  her  control  after  her  death, 
to  be  "  kept  open"  by  her  for  the  benefit  of  the  complainants ; 
besides,  it  was  only  given  to  her  during  her  natural  li/e  or  ict- 
dowhood^  and  by  the  third  clause  of  his  will,  the  testator  directs, 
that  if  his  wife  should  think  proper  to  marry  again,  that  his  house 
and  lands  be  sold  yew  the  benefit  of  herself  and  his  younger  boySy 
(to  wit,)  Robert,  Oscar,  Fitzallen,  Warner,  and  Charles.  When 
his  wife  should  depart  this  life,  her  interest  in,  and  control  over 
the  house  and  lot  in  LaGrange  terminated,  according  to  the  will  of 
the  testator,  for  it  w^as  given  to  her  only  during  her  natural  lift 
or  widowhood.  If  she  married,  then  the  house 'was  to  be  soidy 
not  for  the  benefit  of  live  complainaniSy  but  for  the  benefit  of  his 
toijey  and  his  younger  boys. 

The  complainants  then  were  entitled  to  have  the  house  in 
LaGrange  kept  open  for  their  benefit,  under  the  fourth  clause  of 
the  testator's  will,  during  the  natural  life  of  the  testator's  wife,  or 
her  toidowhoodj  and  no  longer.     Whether  the  widow  of  the  tests* 
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tor  is  dead}  or  has  married  again,  does  not  appear  on  the  face  of 
this  record;  but  it  is  alleged  that  tlie  administration  of  tlie  widow 
as  executrixy  has  ceased  and  determined — which,  by  the  will,  was 
to  cease  and  determine  on  her  marriage. 

But  inasmuch  as  the  right  of  the  complainants  to  have  the 
house  kept  open  for  their  benefit,  depends  on  the  fact  of  her 
being  in  life  and  unmarried,  that  fad  should  have  been  qfirma- 
/n^y  stated  by  the  complainants,  to  entitle  them  to  the  assistance 
of  the  Court,  which  they  now  seek.  The  complainatfti  must 
shew  on  the  face  of  their  bill  that  the  widow  of  the  testator  is  in 
life  and  unmarried^  to  entitle  them  to  the  relief  prayed  for  under  the 
testator's  will,  which  material  fact  not  being  alleged,  the  applica- 
tion for  an  injunction  was  properly  refused  by  the  Court  below. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  41. — ^William  J.  Morgan,  administrator,  plaintiff  in  error, 
vs.  Mary  Morgan,  executrix,  et  al.  defendants  in  error. 

[1.]  Twenty  years*  possession  of  the  mortgaged  property  by  the  mortgagee, 
under  the  mortgage,  wUl,  prima  facie,  bar  the  mortgagor's  right  to  redeem, 
and  this  is  true  whether  the  mortgage  is  upon  real  estate  or  personal  pro- 
perty. 

[2.]  But  no  length  of  time  will  bar  the  mortgagor's  right  to  redeem,  so 
long  as  the  mortgagee  recognizes  the  conveyance  as  a  subsisting  mort- 
gage. Any  acts  or  circumstances  which  show  a  recognition  of  the  mortgage 
within  twenty  years,  will  prevent  the  running  of  time  against  the  mort- 
gagor, and  the  time  will  begin  to  run  only  from  the  latest  recognition  with- 
in that  period.    It  lies  upon  the  mortgagor  to  show  such  recognition. 

[8.]  The  mortgagee  in  possession,  holds  the  property  in  character  of  trustee 
for  the  mortgagor,  and  may  disavow  the  trust  and  disclaim  the  mortgage, 
^d  in  that  event  the  time  of  limitation  provided  by  the  Statute  for  the 
recovery  of  the  property  at  Law,  will  begin  to  run  in  his  favor  from  the  dis- 
BTowal ;  and  if  he  then  holds  the  possession  for  the  statutory  term,  the 
mortgagor*B  right  to  redeem  is  barred. 
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[4.]  When  the  mortgagee  relies  upon  the  Statute  after  a  disayowal  of  the 
trust,  it  lies  upon  him  to  show  the  disavowal,  and  to  bring  home  to  the 
mortgagor  ktiowledge  of  the  fact,  and  this  knowledge  cannot  be  shown 
constructively. 

[6.]  When  a  supplemental  bill  is  filed,  bringing  new  parties  into  Court,  it  is 
as  to  them  a  new  suit,  and  is  to  be  considered  as  being  conmienced  when 
the  supplemental  bill  is  pleaded  in  office. 

In  Equity,  in  Monroe  Superior  Court.  Tried  before  Judge 
Stark^  March  Term,  1851. 

William  Morgan,  the  complainant's  intestate,  on  the  23d  day 
of  January,  1828,  executed  to  James  B.  Morgan,  defendant's 
testator,  a  mortgage  on  a  negro  woman,  Mary,  and  her  two  chil- 
dren, to  indemnify  him,  as  his  security  to  one  Edwards,  for  a 
debt  due  25th  December,  1828.  The  negroes,  soon  after  the 
execution  of  the  mortgage,  went  into  the  possession  of  the 
mortgagee,  where  they  remained  imtil  his  death,  in  May,  1844. 
By  his  will,  which  was  admitted  to  probate  in  June,  1844,  he 
bequeathed  the  negroes  to  his  wife,  Mary  Morgan,  the  defend- 
ant,  and  to  two  minor  children,  of  whom  Robert  Bowman  is  the 
guardian,  (and  who  is  also  a  defendant.)  The  executor  and 
executrix  qualified  on  the  first  Monday  in  June,  1844,  and  soon 
after  distributed  the  estate  of  the  said  William  B.  Morgan,  in- 
cluding the  mortgaged  negroes,  the  receipts  for  which  were  re- 
corded January  1st,  1845. 

On  the  7th  May,  1847,  the  bill  to  redeem  said  negroes  was 
filed,  and  served  August  5th,  1847,  upon  the  mortgagee's  rq}re- 
sentatives,  charging  that  the  mortgagee  took  said  negroes  un- 
der a  contract  that  their  hire  should  repay  him  the  debt  which 
he  had  paid  to  Edwards,  and  that  mortgagee  frequently  recog- 
nized said  mortgage,  which  was  proved  on  the  trial  to  have  been 
in  the  year  1839. 

The  defendants  filed  answers,  stating,  among  other  things, 
that  the  estate  had  been  paid  out  and  distributed. 

Complainant  filed  a  supplemental  bill,  which  was  served  the 
3d  September,  1849,  making  Mary  Morgan,  as  legatee,  and  Bow- 
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man,  as  guardian  of  the  minor  children  of  James  B.   Morgan, 
^Iso  legatees,  parties. 

Defendants  pleaded  the  Statute  of  Limitations,  to  wit :  that  se- 
Ten  years  elapsed  between  the  last  recognition  of  the  mortgage 
by  the  mortgagee  and  Ihe  filing  the  original  bill,  ten  years  to  the 
supplemental  bill,  and  four  years  from  the  recording  of  the  will 
and  the  distribution  of  the  property,  to  the  filing  of  the  supple- 
mental bill. 

At  the  trial  term,  complainant  having  deceased,  his  adminis- 
trator was  made  a  party. 

Among  other  things,  the  Court  charged  the  Jury,  "If  the  par- 
ties having  possession  of  this  property  came  into  the  possession 
of  it  more  than  four  years  before  the  filing  of  the  supplemental 
or  amended  bill,  as  legatees  under  the  will  of  the  mortgagee ; 
if  from  that  time,  they  claimed  the  property  as  their  own,  and  re- 
mained in  possession  of  it  as  their  own,  without  any  recognition  of 
the  mortgagor's  right  to  redeem ;  if  an  account  of  the  distribu- 
tion of  the  property  was  returned  and  recorded  in  the  Clerk's  of- 
fice of  the-Coiurt  of  Ordinary,  and  if  the  mortgagor  for  four  years 
fidled  to  assert  his  right  of  redemption  by  suit  against  those  to 
^^diom  the  property  was  distributed,  he  is,  in  the  opinion  of  the 
Court,  forever  barred.  The  seizure  and  appropriation  of  the 
property  under  the  will,  the  giving  of  publicity  to  the  transaction 
by  spreading  the  receipts  for  the  property  upon  the  records  of 
the  Court  of  Ordinary,  constitutes  such  a  tortious  conversion  of 
the  property  as  terminates  the  trust,  and  the  amicable  possession, 
and  the  mortgagor  must  take  notice  of  it  at  his  peril — ^if  he  has 
fiuled  to  do  so  for  four  years,  he  is  barred." 

To  which  counsel  for  complainant  excepted. 

W.  W.Arnold  and  Harman,  for  plaintiff  in  error. 

PoE  &  NisBET  and  Trifpe,  for  defendant 

By  the  CcmrL — Nisbet,  J.  delivering  the  opinion. 

[1.]  From  the  analogy  between  the   right  of  a  mortgagor  to 
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redeem  in  Equity,  and  a  right  of  entry  at  Law,  it  is  settled,  that 
the  right  of  redemption  will  be  barred  by  the  lapse  of  twenty 
years.  Without  applying  the  bar  as  a  statutory  rule,  Courts  of 
Chancery  will  presume  a  release  or  satisfaction  of  the  equity  of 
redemption  from  lapse  of  time.  The  relation  of  mortgagor  and 
mortgagee  is  pecuUar.  The  latter  in  possession  is  usually  called 
a  trustee  for  the  former.  In  England,  and  very  generally  in  oor 
States,  the  Courts  of  Law  consider  the  mortgagjec  the  holder  of 
the  legal  title,  and  the  possession  of  the  property  as  trustee  for 
the  mortgagor.  In  Georgia  we  do  not  concede  that  the  legal 
estate  passes  to  him.  Here  and  elsewhere,  however,  in  Courts 
of  Equity,  the  mortgagor  is  recognized,  for  all  civil  and  political 
purposes,  as  the  owner  of  the  property.  A  mortgage  is  in  truth 
but  a  contract  of  security.  The  debt  is  the  principal  and  the 
mortgage  is  the  accessory.  It  is  a  contract  by  which  a  lien  is 
given  to  the  creditor  for  the  security  of  his  debt.  He  has  an  in- 
terest in  the  property  until  his  debt  is  paid,  and  that  is  all.  Whilst 
the  mortgagor  is  the  sole  owner,  holding  it  subject  to  the  incum- 
brance, with  the  right,  before  condition  broken,  to  remove  the 
incumbrance,  by  paying  the  debt,  and  with  the  right  ever 
afterwards  to  redeem,  until  a  title  may  be  perfected  in  the  mort* 
gagee  by  a  possession  of  twenty  years.  Such  are  the  general 
and  just  views  of  a  mortgage,  taken  at  this  day,  by  the  Courts  of 
England  and  America.  The  technical  and  absurd  notions  of 
the  Courts  of  Law  of  an  earlier  day,  have  given  way  before  bet- 
ter sense.  ^^  The  case  of  mortgages,  (says  Ch.  Keniy)  is  one  of 
the  most  splendid  instances  in  the  history  of  jurisprudence,  of 
the  triumph  of  equitable  principles  over  technical  rules,  and  of 
the  homage  which  those  principles  have  received  by  their  adop- 
tion in  the  Courts  of  Law.  Without  any  prophetic  anticipation, 
we  may  well  say,  "  returning  Justice  lifts  aloft  her  scale." 
With  us,  usually  the  mortgagor  remains  in  possession.  It  is 
very  common,  in  England,  and  is  sometimes  the  case  here,  that 
possession  is  taken  by  the  mortgagee.  When  that  is  done,  with 
no  contract  as  to  the  application  of  rents,  issues  and  profits,  he 
is  liable  to  account  to  the  mortgagor,  and  the  mortgage  debt 
bears  interest.     When  in  possession,  he  is  in  character  of  trus- 
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tee.  That  is  to  say,  he  holds  the  property  with  duties  and  obli- 
gations analagous,  in  some  respects,  to  those  of  n  trustee,  al- 
though in  other  respects  quite  different.  It  is  in  a  secondary 
sense  that  the  character  of  trustee  belongs  to  him,  and  he  ac- 
quires it  constructively.  There  is  no  trust  created  by  the  con- 
tract, and  it  is  insubordination  to  the  main  purposes  of  the  con- 
tract. The  ground  upon  which  a  mortgagee  is  for  any  purpose 
considered  a  trustee,  is  stated  by  AngellXo  be,  "  the  partial  and 
limited  right  which,  in  equity,  he  is  allowed  to  have  in  the  whole 
estate,  l^gal  and  equitable."  Hence  it  is,  that  although  the  Statute 
of  Limitations  will  not  apply  to  a  direct  trust,  yet  a  mortgagee 
is  allowed  to  set  up  lapse  of  time  as  a  bar  to  the  equity  of  re- 
demption. 

The  term  of  limitation  is  the  same,  whether  the  mortgage  be 
upon  real  or  personal  estate.     As,  for  many  years  in  England, 
real  estate  was  held  of  vastly  greater  value  than  personalty,  and 
as  securities  by  mortgage  upon  personal  property  were  relatively 
rare,  we  find  but  little  note  in  the  books  of  that  country  of  dis- 
tinctions  between  mortgages  upon  real  estate   and    mortgages 
upon  personal  property.     The  rule  that  twenty  years'  possession 
under  a  mortgage  raises  a  presumption  of  a  release,  or  extin- 
guishment of  the  equity  of  redemption,  is  derived  from  the  statu- 
tory bar  to  a  writ  of  entry,  by  analogy.     Why  then,  it  is  asked, 
will  not  the  analogy  drawn  from  the  Statute,  make  the  posses- 
sion of  personal  property  under  a  mortgage  for  the  term  which 
will  bar  an  action  of  trover,  also  a  bar  in  Equity  ?     In  applying 
equitable  bars,  the  Courts  will  consult  the  analogy  of  the  Statute, 
but  are  not  bound  by  it.     The  right  to  redeem  after  condition 
broken,  is  purely  an  equitable  right — it   is  solely   of  ecjuitable 
cognizance.     Legal  rules  have  nothing  to  do  with  it.     Against 
it,  if  he  is  to  prevail,  the  mortgagee  must  set  up  an  equitable  de- 
fence.    He  must,  if  he  relies  upon  time,  show  a  possession  of 
such  duration  as  will,  according  to  all  the  equities  which  spring 
out  of  the  relation  which  he  bears  to  the  mortgagor,  constrain  a 
Chancellor  to  presume  that  he  has  a  title  to  the  property.     A  pos- 
session under  a  mortgage,  is  a  very  different  thing  from  posses- 
mi  beginning   adversely.     Hence,  the   reasons   which   make 
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possession  in  the  one  case,  and  in  the  other  a  title,  are  essentially 
different.  In  the  former  case,  the  possession  begins  by  consent; 
it  originates  in  contract ;  it  is  continued  as  thus  derived,  and  if, 
without  any  intervening  recognition  of  the  mortgage,  it  runs  on 
to  twenty  years,  Equity  will  presume  that,  in  accordance  with 
the  contract  itselt,  the  mortgagor  has  been  satisfied  in  his  equity 
of  redemption  or  has  released  it. 

In  the  latter  case,  the  possession  may  begin  adversely  to  a 
better  title — it  is  presumed  to  begin  in  defiance  of  all  other  titles — 
and  if  it  continues  for  the  term  which  the  Statute  has  prescribed, 
it  becomes  a  title,  not  so  much  by  a  presumption  that  an  ad- 
versary claimant  has  been  satisfied,  as  because  the  law,  upon 
grounds  of  policy,  has  so  ordained  it.  The  policy  of  the  rule  in 
Equity,  as  applicable  to  mortgagors,  is  infinitely  less  urgent 
than  that  which  requires  a  limitation  to  suits  at  Law  to  recover 
property.  It  is  the  same,  to  wit :  the  quieting  of  possession,  and 
the  prevention  of  litigation,  but  it  is  greatly  reduced  in  intensity. 
Such  being  a  just  view  of  this  subject,  why  should  possession 
of  personal  property  under  a  mortgage,  for  a  term  less  than  that 
which  gives  title  in  case  of  realty,  constitute  a  bar  i  I  see  no 
reason  in  Equity  why  it  should,  especially  here,  where  personal 
property  is  of  equal,  if  not  greater  value  than  real  estate ;  and  it 
is  upon  these  views  of  the  equitable  character  of  the  mortga- 
gor's right,  and  because  we  are  not  bound  at  all  by  the  Statute, 
that  we  adopt  the  English  term  of  twenty  years,  rather  than  our 
own  statutory  term  of  seven  years.  We  hold  it  equitable  and 
consistent  with  sound  policy,  that  in  no  case  should  possession 
under  a  mortgage,  short  of  twenty  years,  bar  the  equity  of  re- 
demption. When  the  mortgagee  disavows  the  mortgage,  then 
we  shall  see  that  a  different  rule  as  to  the  term  applies.  In  rela- 
tion to  the  general  position  that  the  equity  of  redemption  is  bar- 
red afler  twenty  years'  possession  in  the  mortgagee,  see  the  fol- 
lowing authorities :  Aggas  vs.  Piclcerell,  3  AikyrCs  R.  225.  2 
Peer  WUliams,  287.  Mr.  Cox's  Mie.  3  Jlik.  R.  313.  SmiA 
vs.  Clayy  3  Bro%D.  639,  note.  Hodle  vs.  Healy^  1  Ves.  4r  BeoMj 
636.  Dcmarest  vs.  Wynkoop^  3  Johns.  Ch.  R.  129.  Kane  vs. 
Bloodgoody  7  Ibid,  90.     1  Paige,  48.     Lamar  vs.  JoneSj  3  ifar* 
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4  McHenryj  328.  1  Jac.  fy  Wal/c.  S3.  1  .Marsh.  519.  Elmen- 
dorjvs,  TayloTy  10  Wheat  168.  Chlomondelly  vs.  Clinton^  2 
Jac.  fy  Walk.  191.  Dexter  vs.  .Arnold,  2  Stim.  152.  4  Keviy 
186.  2  Sum.  401.  Lansing  vs.  Godd^  9  Caw.  346.  Jlngell  on 
Limitaiionfy  494.  Particularly  where  (he  mortgage  is  on  per- 
sonal property,  see  Wheeler'* s  Law  of  Slavery^  171,  and  the  cases 
there  cited. 

[2.]  The  rule  thus  stated,  does  not  prevail  against  the  mort- 
gagor when  he  lies  under  disability,  as  infancy,  coverture,  &c. 
The  presumption  of  a  release  to  the  mortgagee  of  the  equity  of 
redemption,  or  the  presumption  of  a  bar  to  the  mortgagor's  right 
to  redeem,  may  be  rebutted.  It  is  a  general  and  fixed  rule,  that 
no  length  of  time  will  bar  the  right  of  the  mortgagor  to  redeem, 
80  long  as  the  mortgage  is  treated  by  the  mortgagee  as  subsist- 
ing. He  is  in  possession  under  his  contract  of  mortgage,  and 
ivith  the  consent  of  the  mortgagor,  his  possession  is  amicable 
and  he  is  a  trustee  for  the  mortgagor ;  for  these  reasons,  so  long 
as  he  recognizes  his  relations  to  the  mortgagor,  he  gains  no  equi- 
\y  by  lapse  of  time — his  possession  is  the  possession  of  the 
mortgagor,  and  cannot  be  adverse.  The  lapse  of  twenty  years 
win,  when  proven,  protect  him,  prima  fade,  and  if  no  proof  is 
adduced  to  show  a  recognition  of  the  mortgage  within  that  time, 
he  will  remain  protected ;  but  if  it  is  made  to  appear  that  he 
has  recognized  it,  then,  up  to  the  date  of  the  last  recognition, 
time  has  not  begun  to  run  in  his  favor,  and  the  twenty  years' 
term  only  begins  to  run  from  that  date.  It  lies  upon  the  mort- 
gagor to  show  such  facts  or  circumstances  as  will  prevent  a  bar. 
Baron  vs.  Martin,  19  Ves.  326.  4  Kent,  187,  '8.  3-Ves.  17. 
2IWa,  83,  399.  1  Wash.  14.  6  Mad.  181,  274.  3  Murph. 
228.  9  Ves.  292.  Cooper's  Eq.  Rep.  1.  Ibid,l61.  9  Wheat. 
684.     3  Sum.  R.  169. 

Among  those  things  which  will  remove  the  presumption  of  a 
release  of  the  equity  of  redemption,  and  prevent  the  running  of 
time  against  the  mortgagor,  are  the  following :  an  accounting 
and  settlement  between  the  parties.  2  Vem.  377.  5  Bro.  Par. 
Cos.  187.  Any  act  of  the  mortgagee,  by  which  he  acknowledg- 
es the  transaction  to  be  still  a  mortgage,  within  twenty  years,  as 
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if  by  will  he  disposes  of  the  money  in  case  the  mortgage  is  re- 
deemed. 2  Cndse^s  Dig.  156.  2  Cow.  R.  397.  2  Coa^sR.  290. 
1  Johns.  Ch.  R.  394.     1  Wash.  R.  18. 

Time  does  not  bar  the  mortgagor,  if  the  mortgage  is  in  the 
nature  of  a  Welch  mortgage  ;  that  is,  ^'here  no  time  is  stipulated 
for  payment,  but  a  conveyance  is  made  to  the  mortgagee  to 
hold  possession  until  the  perception  of  the  rents  and  pn  .fits  shall 
discharge  the  debt.  In  such  a  case  the  morgagee  takes  the  es- 
tate, subject  to  a  perpetual  account.  In  this  case  there  was  a 
parol  agreement,  subsequent  to  tire  execution  of  the  mortgage, 
that  the  mortgagee  should  hold  possession  until  the  hire  of  the 
negroes  should  pay  the  debt.  The  mortgage  itself,  however, 
contained  no  such  stipulation.  The  parol  agreement  does  not, 
therefore,  characterize  the  mortgage.  Ora  vs.  Hennifig,  1  Vem. 
418.     1  Merivale  R.  lU. 

So,  if  the  mortgagor  continues  in  possession,  the   limitation 
does  not  apply,  and  it  is  said  that  even  the  possession  of  a  part 
of  the  mortgaged   property  will  keep   the   mortgage  open.    2^ 
CruisCy  161.     1  Johns.  Ch.  R.  594.     Rakestraw  vs.  Brewery  Sd^ 
Cos.  in  Ch.  55.     When  any  species  of  fraud  has  been  practisecl — 
by  the  mortgagee  at  the  time  when  the  mortgage  was  made,  th< 
mortgagor  may  redeem.    I  have  no  doubt  but  that  in  this,  as  ii 
other  cases,  time  will  run  against  him  from  the  discovery  of  th< 
fraud.     2  CruisCy  161.     1  John.  Ch.  Rep.  595.     /Wd,  402. 

A  very  interesting  question  touching  this  subject,  is  mootetZU — ' 

in  the  books,  to  wit :  whether  verbal  admissions  or  parol  acknow 

ledgments  are  sufficient  to  establish  the  fact,  that  the  mortgagee's 
has  treated  the  conveyance  as  a  mortgage  within  twenty  years:^ 

Chancellor  Kent,  in  Maries  vs.  Pell,  does  not  decide  it,  but  ob 

viously  inclines  against  their  sufficiency.     In  Dexter  vs.  JlmoUP^-9 
Judge  Story  reviews  the  authorities,  and  expresses  himself  strong^-* 
ly  against  their  sufficiency ;   but  he  does  not  decide  the  que^-" 
tion.     In  Barron  v.s.  Martin^  Sir  William  Grant  thought  the  paroi 
evidence  admissible ;  and  Ch.  Kent^  in   his  Commentaries,  con- 
cedes that  the  presumptions  against  the  mortgagor  may  be  rebuff 
ted  by  parol  proof.     All   of  these  able   Chancellors,  however, 
concur  in  sa3dng,  that  the  proof  must  be  clear  and  uneqmocd 
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No  point  of  this  sort  is  made  in  this  case.  We,  therefore,  leave 
it  as  it  stands  in  the  books,  without  an  opinion.  In  England, 
the  doubts  of  the  Courts  have  been  solved  by  Statute.  By  the 
Slai.  3  and  4  Will.  IV,  ch,  27,  §8,  it  is  enacted,  that  a  mortga- 
gor shall  be  barred  by  twenty  years'  possession  of  the  mortga- 
gee, unless  there  be  an  acknowledgment  in  writing,  and  the 
Statute  runs  from  the  day  when  default  is  made.  By  7  WilL 
IV,  and  1  Vict,  c,  28,  part  payment  of  principal  or  interest  is 
made  equivalent  to  an  acknowledgment  in  writing.  See  Dexter 
vs.  Arnold,  3  Sum.  R.  160.  Whit'mg  vs.  White,  2  Cox's  Rep. 
290.  Perry  vs.  Marston,  2  Bro.  Ch.  R.  397.  Reekes  vs.  Posile- 
tkwaite,  Coop.  Eq.  R.  160.  Banon  vs.  Martin,  Cooper* s  Eq.  R. 
189.  S.  C.  19.  Vesey's  R.  326.  Marks  vs.  Pell,  1  Johns. 
Ch.  R.  594.  Hughes  vs.  Edwards,  9  Wheat.  Rep.  489.  4 
Kenes.  Com.  189. 

[3.]  It  is  farther  well  setded,  that  if  the  mortgagee  disavows 
the  mortgage,  denies  the  amicable  character  of  his  possession, 
and  sets  up  a  title  adverse  to  the  claim  of  the  mortgagor's  right 
to  redeem  within  twenty  years,  and  a  knowledge  of  the  disa- 
vowal is  brought  home  to  the  mortgagor,  the  Statute  ot  Limita- 
tions will,  from  that  moment,  run  in  his  (the  mortgagor's)  favor. 
This  is  true  incase  of  technical  trusts,  to  which  lapse  of  time  is 
no  bar.  It  is  a  fortiori  true  of  trusts  constructively  created,  as  is 
that  of  a  mortgagee  in  possession.  Avowing  title  in  himself, 
the  tenant  asserts  a  possession  adverse  to  all  the  world  ;  he 
thxx)ws  off  his  character  of  trustee,  and  denies  the  relation  of 
mortgagor  and  mortgagee.  The  result  is,  that  if  this  is  known 
to  the  cestui  que  trust,  to  the  mortgagor,  he  is  put  upon  exercis- 
ing diligence.  He  must  pursue  his  remedy  as  in  any  other  case 
of  adverse  possession  within  the  statutory  tew\,  or  lose  his  right. 
The  position  of  the  mortgagee  is  that  of  defiance,  and  if  he  ac- 
quiesces in  that  position  until  the  statutory  term  runs  put,  the 
award  of  justice,  and  the  policy  of  the  law  declare,  that  his  title, 
good  or  bad,  is  forever  barred.  And  when  a  mortgagee  disa- 
vows his  trust,  repudiating  the  mortgage  and  the  rights  of  the 
mortgagor  under  it,  it  becomes  a  case  where  Equity  will  follow 
cjosely  the  analogy  of  the  Law,  and  will  apply  the  statutory 
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term.     The  question  there  is  not  whether  there  is  ?l  presumfiion 
of  a  release  of  the  right  of  redemption  from  lapse  of  time,  upon 
a  view  of  the  relation  of  the  parties,  but  simply  is,  has  the  mort- 
gagor compUed  vaXh  a  rule  of  law,  and  pursued  his  right  within 
time.     The  iiUe  to  the  property  being  openly  avowed,  the   par- 
ties occupy   the  position   of  counter  claimants,  just   as   if  no 
mortgage  had  been  made  ;  and  it  matters  not  that  the  mortga- 
gor must  go  into  Equity  for  his  remedy.     In  such  a  position  our 
Statute  requires  that  the  suit  be  brought  (in  case  of  negroes,  as 
here,)  within  four  years  from  the  accrual  of  the  right  of  action. 
And  in  just  such  a  case  where  the  question  is  made  in  a  Court 
of  Equity,  the  Statute  of  Limitations  receives  the  same  applica- 
tion in  Equity  as  in  Law.     In  Bloodgood  vs.    Kane^  Chancellor 
Kent  analogising  a  disavowal  of  a  trust  to   tlie  discovery  of  a 
fraud,  meets  the  very  point  I  am  now  considering,  in  these  words: 
"  But  after  a  refusal  to  pay  and  a  denial  of  title,  the  possession 
becomes  adverse,  and  it  is  as  just  and  reasonable  that  the  Stat- 
ute should  run  and  bar  the  party,  who  is  apprised  that  his  ri^t 
is  denied,  and  yet  sleeps  on  that  right,  as  that  it  should  bar  the 
party  who  has  a  knowledge  of  the  fraud  and  neglects  his  reme- 
dy."    7  Johns,  Ch,  R,  123.     Lord   Eldon,  in  Harwood  vs,  Og- 
lander,  (6  Vesey,  199.     8  lb,  106,)  remarks,  "If  a  trust  subsist- 
ed, so  that  the  trustee  could  recover,  as  having  the  legal  estate, 
it  would  follow   that  the  right  of  the   cestui  qtie  trusty  as  against 
the  trustee,  could  not  be  barred.    But  supposing  the  trustee  was 
to  deny  the  right  of  the   cestui  que  trust,  and  assume  absolute 
ownership,  is  there  any  case  in  Equity  that  would  allow  the  lat- 
ter his  remedy  beyond  the  period  limited  for  the  recovery  of  le- 
gal estates  ai  LawT^     These  doctrines  are  familiar,  and  need  not 
be  here  fortified,  especially  as  they  have  been  several  times  re- 
cognized by  this  Court.     Spaulding  vs,  Grigg,  4   Geo,  Rq),  75. 
KeaJUm  vs,  Greenwoody  8  Ibid,  97.    ^ng.  on  Lim.  171.     2  Jac. 
fy  Walk's  Ch.  R.I,     7  Johns,  Ch.  R,   90.     9  Pick,   212.    4 
Serg,  fy  Rawl,  310.     10  Peters,  223.     3  Gill.  §•  Johns.  389.     3 
Sum,  475. 

The  questions  which  I  have  thus  presented,  grow  out  of  tiic 
assignments  in  this  case.     We  do  not  consider  that  in  the  (quo* 
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ions  of  the  Court  below,  either  expressed  or  withheld,  there  is 
any  conflict  with  the  opinions  we  now  announce  upon  these 
points.  However  the  language  of  the  presiding  Judge  may 
possibly  admit  of  a  contrary  construction  in  some  particulars, 
and  however  his  declining  to  instruct  according  to  some  of  the 
requests  of  the  plaintiff  in  error,  may  seem  to  imply  some  de- 
parture from  the  principles  we  now  lay  down,  yet  we  believe 
that  between  his  opinions,  fairly  interpreted,  and  our  own,  there 
is  no  conflict.  We  therefore  affirm  his  ruling  upon  all  tlie  ques- 
tions thus  far  considered.* 

[4.]  There  is  a  point  however,  upon  which  we  cannot  agree 
with  our  learned  brotlier  of  the  Circuit  Bench.  I  have  before 
stated  that  afler  a  disavowal  of  the  mortgage,  the  mortgagor  is 
subject  to  tlie  limitation  which  the  Statute  prescribes.  In  this 
case,  the  mortgage  being  upon  personal  property,  that  term  of 
limitation  is  four  years.  His  Honor  so  instructed  the  Jury. 
The  mortgage,  it  appears,  being  in  possession  as  late  as  the  year 
1839,  recognised  the  conveyance  as  a  mortgage,  and  the  origi- 
nal bill  was  filed  to  redeem  in  1847 ;  and  a  supplemental 
bill,  making  the  legatees  under  the  will  of  the  mortgagee,  who 
had  died,  parties  defendants,  was  filed  in  1849.  According  to 
the  principles  held  by  the  Court  below,  and  herein  affirmed,  the 
mortgagor  was  not  barred  by  the  lapse  of  twenty  years.  But 
the  proof  shows  that  by  his  will,  which  was  passed  to  probate  in 
June,  1844,  he  bequeathed  the  mortgaged  property  to  his  wife, 
who  is  his  executrix,  and  a  defendant  to  the  bill,  and  to  his  two 
children,  who  were  then  minors,  and  for  whom  the  defendant, 
Bcwman^  is  guardian.  It  is  further  in  evidence  that  the  execu- 
tors of  the  will  distributed  his  estate,  including  the  mortgaged 
negroes,  taking  from  the  legatees  receipts,  which  were  recorded 
in  the  books  of  the  Ordinary  in  January,  1845.  In  view  of  this 
state  of  facts,  the  Court  instructed  the  Jury,  after  telling  them 
that  if  the  defendants,  the  legatees  of  the  mortgagee,  had  held 
possession  of  the  property  as  legatees  under  his  will,  more  than 
four  years  from  the  filing  of  the  supplemantal  bill,  holding  and 

•The  Reporter  has  copied  only  80  much  of  the  Judge's  opinion  as  relates 
to  the  point  upon  which  wo  ditFer  with  him.  In  the  record,  however,  his 
^piaioo  comes  up  upon  all  the  questions  discossed  and  were  excepted  to. 
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claiming  the  ssme  as  their  property,  without  recognising  the 
mortgagor's  right  to  redeem ;  "  that  if  an  account  of  the  distribu- 
tion of  the  property  was  returned  and  recorded  in  the  Clerk's 
office  of  the  Court  of  Ordinary,  and  if  the  mortgagor,  for  four 
years  failed  to  assert  his  right  of  redemption  by  suit  against 
those  to  whom  the  property  was  distributed,  he  is  in  the  opiaion 
of  the  Court,  forever  barred.  The  seizure  and  appropriation  of 
the  property  under  the  will,  the  giving  of  publicity  to  the  trans- 
action by  spreading  the  receipts  for  the  property  upon  the  re- 
cords of  the  Court  of  Ordinary,  constitute  such  a  tortious  con- 
version of  it  as  terminates  the  trust,  and  the  amicable  possession, 
and  the  mortgagor  must  take  notice  of  it  at  his  peril.  If  he  has 
failed  to  do  so  for  four  years,  he  is  barred."  We  concede  that 
the  disposition  of  the  property  by  will,- its  distribution  by  the  ex- 
ecutors, and  the  record  of  the  receipts  for  it,  may  constitute  a 
disavowal  of  the  trust.  They  are  such  acts  on  the  part  of  the 
mortgagee  and  those  who  claim  under  him,  as  constitute  a  tor- 
tious conversion.  But  we  cannot  admit  that  the  mortgagor  must 
take  notice  of  them  at  his  peril.  He  must  ArwoM?  that  they  ex- 
isted. The  burden  lies  upon  the  mortgagee  to  bring  home  to 
him  a  knowledge  of  them.  He  must  affirmatively  show  that  the 
acts  upon  which  he  relies  to  constitute  a  disavowal  of  the  trust 
was  knoton  to  the  mortgagor.  Express  notice  is  not  indispensa- 
ble to  be  shown,  but  knowledge  is  indispensable.  If  the  defend- 
ants bad  gone  one  step  farther  in  this  case,  and  sho^-n  that  the 
mortgagor  was  present  at  the  probate  of  the  will  and  heard  it 
read,  or  had  read  it,  or  had  seen  the  receipt  of  the  legatees  for 
the  property,  the  proof  would  have  been  sufficient.  The  doc- 
trine is,  that  the  knowledge  of  the  disavowal  must  be  positively 
shown,  and  cannot  be  constructive.  This  is  altogether  reason- 
able. The  possession  begins  amicably,  and  perhaps  continues 
flo  for  years.  The  mortgagor  has  reason  to  believe  that  it  so 
continues.  He  rests  upon  contract  and  upon  confidence  repos- 
ed. He  has  cause  to  believe  that  the  mortgagee  will  respect 
the  maxim,  quida  non  movere.  He  is  not  presumed  to  suspect 
an  adverse  claim — a  claim  in  repudiation  of  the  mortgage.  He 
is  not,  in  the  nature  of  the  case,  put  upon  inquiry  to  find  a  dis- 
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Hvowal.     Nothing  is  required  of  him  by  the  nature  of  the  mort- 
gagee's possession.    On  tlie  contrary,  the  mortgagee  has  no  riglit 
of  property ;  he  is    a  trustee.     His  right  of  protection  by  the 
Statute,  springs  out  of  an  act  of  his  owrij  a  disavowal.     Unde^ 
such  circumstances,  I  say  it  is  reasonable  that  the  mortgagee, 
xelying  upon  the  Statute,  should  be  held  not  only  to   show  his 
disavowal  of  the  mortgage,  but  also  to  show  that  the  mortgagor 
Imew  it     It  is  very  clear,  that  no  secret  disavowal ;  no  acts  of 
ownership  done  in  a  corner ;  no  disclaimer  of  the  mortgage  made 
to  third  persons,  will,  per  se^  authorize  the   running  of  the  Stat- 
ute, and  support  a  title,   which  can  alone  be  sustained  by   a 
change  from  a  fiduciary  to  an  antagonistic  position.     The  lead- 
ing idea  is  this :  Inasmuch   as   the  right  to  the  protection  of  the 
Statute  depends  upon  an  act  of  his  own,  he  must  show  the  act, 
and  the  mortgagor\s  knowledge  of  it,  or  his  plea  of  the  Statute 
is  not  sustained.     As  in  all  other   cases,  a   party   movant,  as- 
serting a  right  must  make  out  his  case — he  must  prove  his  title. 
A  plaintiff  relying  upon  a  title  in  trover,  by  limitation,  must  show 
at  what  time  he  acquired  possession,  and  how  long  he  held  it. 
So,  also,  a  defendant  generally  relying  upon  a  bar.     With  much 
stronger  reason   in  this  sort  of  case,  must  a  party   be   held   to 
show,  that  upon  which  the  Statute  begins  to  run  in  his  favor,  to 
wit :  knowledge  of  his  disavowal  of  his  tnist.     For  let  it  be  re- 
membered, that  his   right  does  not  grow  out  of  the    disavowal 
alone,  but  also  out  of  the  mortgagee's  knowledge  of  it.     Until 
he  knowSy  he  is  not  warned  to  see.     He  can  never  be  in  laches 
until  he  knows  that  his  title  is  denied.     The  rule  in  this  case  is 
the  same  that  it  is  in  case  of  any  other  trust.     The  reasons  for 
it  are  the  same.     In  Baker  vs.  Whiting,  Judge  Story  holds,  that 
the  denial  or  repudiation  of  the  trust,  to  admit  the  running  of 
Ae  Statute  in  favor  of  a  trustee,  must  be  open,  and   must  be 
IrougU  home  to  the  knoudedge  of  the  parties  in  interest.    3  Sum. 
A.  466.    In  KeaUmvs.  Greemooody  this  Court  has  decided  that 
a  trustee  is  not  protected  by  the   Statute,  unless  he  denies  the 
trust  and  claims  the  property  adversely  to  his  cestui  que  trust,  the 
eeite'  que  trust  having  knowledge  of  thai  fad,     8  Ga.  Rep,  ^  0*3. 
The  rule  obtains  in  all  analogous  cases.     Thus  the  possession 
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of  one  tenant  in  common  is  the  possession  of  the  other,  and  the 
Statute  does  not  run  in  favor  of  a  tenant  in  common,  until  he 
ousts  his  co-tenant,  or  denies  the  tenure,  and  receives  the  rents, 
issues  and  profits  to  his  own  use.  The  repudiation  of  the  ten- 
ancy in  common  must  be  known  to  the  other  tenant.  Cawp. 
217.     2  Sc/io.  §•  Lef.  628.     3  Peters^  43. 

So,  also,  the  possession  of  a  tenant  is  the  possession  of  his 
landlord,  and  the  Statute  does  not  run  in  his  favor  until  he  disa- 
vows the  relation  and  sets  up  an  adverse  possession.  This  is  a 
relation  very  analogous  to  that  of  mortgagor  and  mortgagee  in 
possession.  It  is  too  obvious  to  require  exposition.  In  the 
case  of  Wlialey  vs.  Whaley^  the  Court  of  Appeals  of  South  Caro- 
lina held,  ^^  That  a  tenant  entering  upon  land  by  the  bare  pei^ 
mission  of  the  landlord,  and  paying  no  rent,  in  order  to  claim 
by  adverse  possession,  must  disclaim  the  tenancyy  and  give  notice 
of  the  fact  to  the  landlord:'  1  Speer.  JR.  230  to  236.  It  is 
worthy  of  note,  that  this  case  puts  a  construction  upon  the 
words  in  the  books,  as  applicable  to  this  subject  matter,  to  wit : 
"  bring  home  knowledge."  The  Court  of  Appeals  in  South 
Carolina  obviously  use  them  as  synonymous  with  express  notice. 
The  doctrine  of  this  case  in  a  similar  case  was  recognized  by 
this  Court  in  Spaulding  vs,  Griggy  4  Ga,  Rep,  lb.  See  also  1 
Mti  ^  McCordy  370.  3  Peters^  43.  We  reverse  the  decision 
of  the  Court  below  on  this  point,  not  doubting  but  that  our  judg- 
ment is  sustained  upon  principle  and  by  the  authorities. 

[5.]  In  this  case  it  was  contended  that  the  supplemental  bill 
was  but  part  and  parcel  of  the  original  bill,  and  related  back  to 
the  time  of  filing  that  bill.  If  this  were  true,  it  would  affecit  the 
application  of  the  Statute.  The  supplemental  bill  brought  new 
parties  defendants  into  Court,  to  wit :  the  legatees  under  the  will 
of  the  mortgagee,  and  as  to  them  is  to  be  considered  as  a  new 
suit  By  our  Statute,  actions  are  declared  to  be  instituted  when 
the  writ  is  filed  in  oflfice.  Cobb's  Jfew  Digestj  474.  So  we  hold 
suits  in  Equity  are  to  be  considered  as  being  instituted  when  the 
bill  is  filed  in  ofiice.  We  consider  that  quoadihe  parties  defend- 
ants brought  in  by  the  supplemental  bill,  suit  was  commenced 
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LDSt  them  when  that  bill  was  filed  in  office.     Upon  tliis  point 
^^  decision  of  the  Court  is  affirmed. 
I-.et  the  judgment  be  reversed. 


^0.  42. — Lewis    Redwine,   plaintiff   in    error,   vs.   Wm.   B. 

Brown  and  others,  defendants. 

tl.]  A  preTious  warrantor  of  the  title,  may  be  made  a  co-defendant  in  an 
action  of  ejectment,  provi<Ied  he  would  be  annwerable  in  damages,  in  ca9« 
of  eviction, 
fl]  A  judgment  at  Law,  cannot  be  impeached  collaterally,  in  Equity. 
[&]  Where  land  has  been  conveyed,  with  covenants  of  warranty,  and  the 
land  has  passed  by  subsequent  conveyances,  through  the  hand^  of  various 
eoTenantees,  the  last  covenantee  or  assignee,  in  whose  possession  the  land 
was  when  the  covenant  was  broken,  has  a  right  of  action  against  any  or 
all  of  the  prior  warrantors,  whether  immediate  or  remote,  for  breach  of 
covenant. 
[4.1  The  covenants  of  seisin  and  of  right  to  convey,  and  that  the  land  is  free 
from  incumbrance,  are  personal  covenants,  not  running  with  the  land  or 
paaaiog  to  the  assignee.    The  covenant  of  warranty  and  the  covenant  for 
quiet  enjoyment,  are  in  the  nature  of  real  covenants,  and  they  run  with 
the  land  conveyed,  and  deiicend  to  heirs,  and  vest  in  assignees  of  the  pur- 
chaser. 
[6.]  Does  this  obstruction  exist  in  this  State,  where  all  chawt  in  actum  arc 

aadgnable  ?     Qutre  / 
[6.]  The  fact  that  the  covenant  does  not  name  the  assignee,  but  only  cove- 
nants to  and  with  A,  and  not  to  A  and  his  assigns  or  assignees,  does  not 
prevent  B,  the  assignee  of  A»  from  suing. 
[7.}  An  assignee,  notwithstanding  he  has  taken  a  warranty  firom  his  imsw- 
diate  bargainer,  upon  eviction,  has  a  right  to  sue  the  original  or  any  inter' 
mediate  grantor,  upon  his  warranty. 
[8.]  Upon  a  conveyance  without  warranty,  all  deeds,  warranties,  covenants 
and  other  muniments  of  title,  belong  to  the  grantee  as  appurtenant  and 
incident  to  the  land  granted. 
[t.]  Beal  covenants,  or  such  as  run  with  the  land,  may  be  assigned  as  well 

hj  a  release  and  quit-claim,  as  by  deed  of  bargain  and  sale. 
[IQ.]  The  assignee,  under  a  Sheriff's  sale,  is  the  assignee  of  the  original  par- 
^— «s  much  so  as  if  the  latter  had  assigned  to  him  directly.    It  is  part  of 
ika  dtbtor^s  "right,  tUU  and  interest  in  tfuipremim." 
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[11.]  So  too,  of  un  official  8ale  of  real  c:«tate  made  by  aa  admiDistrator,  uoder 
ft  lifen.se  from  the  Ordinary,  "tn'/A  all  the  rights,  members  and  <ipj>ifr/«- 
nances  thrr.'to  helonpinff  or  in  anytnM  appertaining i**  the  purchaser  U  pot 
in  the  >amc  situation  that  the  intestate  was  in. 

In  Equity,  in  Coweta  Superior  Court.     Tried  before  Judge 
ILll,  March  Terra,  1851. 

This  bill  was  filed  to  enjoin  an   action  of  ejectment,  for  the 
recovery  of  lot  of  land   No.  161,  in  the  first  district  of  Cow- 
eta County.     The  bill  alleged,  thpt  in  the  lanci  lottery  authorized^ 
by   tlie   Act   of  1825,  disposing  of  the  territor}'  Ipng  betwee 
the  Flint  and  Chattahoochee  rivers,  James  St.  John,  one  of  th 
defendants,  drew  the  said  lot  of  land,  for  which  a  grant  issm 
in  1827  ;  that  St.  John  sold  and  conveyed  the  land  to  MicHae 
Madden  ;  that  Madden  conveyed  it  to  Giles  B.  Taylor ;  Taylo; 
to  Shadrach  Perry ;  Perry  to  John  Redwine  ;  John  Redwine  t 
Lewis  Redwine,  the  complainant,  and  the  latter  to  David  Dom 
inick,  w4io  died,  seized  of  the   land ;  that  the  administrator  o 
Dominick,  sold  the  same  regularly,  to  Sterling  Elder,  who  wen 
into  possession,  and  made   valuable   improvements;  that  th 
deeds  were  all  duly   recorded,   and  contain  warranties  in  th 
usual   form,  except  the  deeds  from  St.  John  to  Madden,  an 
Madden  to  Taylor,  which  contain  no  warranty. 

The  bill  alleges,  that  owing  to  the  fact,  that  the   deed  fironn 
St  John  to  Madden,  is  defective  in  its  probate,  (having  been  ad- 
mitted to  record  without  an  affidavit  from  either  of  the  wit- 
nesses,) and  the  witnesses  being  dead,  complainant  is  unable 
to  prove  the  execution  of  the  deed,  without  an  appeal  to  the  con- 
science of  St.  John. 

That  William  B.  Brown,  with  full  knowledge  and  actual  no- 
tice of  the  facts,  has  combined  with  St.  John,  to  defraud  and  eject 
Elder,  and  for  some  inconsiderable  sum,  has  induced  St.  John  to 
execute  to  him  a  deed  to  the  land ;  and  that  Brown  is  now 
using  the  name  of  St.  John,  to  recover  said  land  in  an  action  of 
ejectment  against  Elder,  and  in  which  action  complainant  was 
made  a  co-defendant  by  order  of  the  Court. 

The  bill  prays  that  die  deed  from  St.  John  to  Brown,  be  de- 
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^*«^^^  fraudulent  and  void,  and  be  delivered  up  to  be  cancelled, 

^^  tiiat  Brovm  be  decreed  a  tnistee  for  Elder,  and  those  under 

^*^om  he  claims,  and  ordered  to  convey  his  title  to  Elder,  and 

^^s  quiet  his  possession ;  and  that  the  action  of  ejectment  be 

Perpetually  enjoined. 

Brovrn  filed  a  demurrer  to  the  bill,  with  specifications. 
The  Court  sustained  the  demurrer,  and  dismissed  the  bill,  and 
^unsel  for  complainant  excepted. 

B.  H.  Hill,  for  plamtiff  in  error. 

Morgan,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Lewis  Redwine  filed  his  bill  in  the  Superior  Court  of  Coweta 
County,  stating  that  under  the  Lottery  Act  of  1825,  disposing  of 
that  portion  of  the  territory  of  Georgia,  which  lies  between  the 
Flint  and  Chattahoochee  rivers,  one  James  St.  John  drew  lot 
No.  161,  in  the  1st  District  of  said  County,  and  that  the  same 
i¥as  granted  to  him  by  the  State,  on  the  11th  day  of  October, 
1828 ;  that  on  the  20th  of  the  same  month  and  year,  St.  John 
conveyed  the  land  to  one  Michael  Madden ;  that  shortly  there- 
after, Madden  conveyed  to  one  Giles  B.  Taylor ;  these  deeds 
contain  no  covenant  of  the  warranty  of  title  ;  that  in  Octoberi 
1829,  Taylor  conveyed  with  warranty,  to  one  Shadrach  Perry ; 
that  in  June,  1831,  Perry  conveyed  with  warranty,  to  John  Red** 
^wine;  and  that  John  Redwine,  in  September,  1831,  conveyed 
with  warranty,  to  Lewis  Redwine,  the  complainant ;  that  Lewi^ 
Redwine  afterwards  sold  and  conveyed  the  land,  with  warranty, 
to  one  David  Dominick,  who  having  died  intestate,  the  land  was 
regularly  sold  and  conveyed  by  his  administrator,  to  one  Ster- 
ling Elder ;  all  the  deeds  were  duly  recorded  in  the  proper  office ; 
tlmt  Elder  took  actual  possession  of  the  land,  and  made  valua- 
ble improvements  thereon.  The  bill  alleges  that  the  title  was 
well  known  and  recognized  by  all  persons,  previous  to  that  time. 
The  bill  further  charges,  that  one  William  B.  Brown,  with  a  full 
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and  actual  notice  of  all  the  facts,  and  especially  of  the  purchase 
and  claim  of  the  said  John  and  Lewis  Redwine,  as  well  as  thp 
possession  of  the  said  Elder,  combining  with  St  John,  the  gran- 
tee, to  injure  and  defraud  the  complainant,  for  some  nominal 
or  inconsiderable  sum,  bought  the  lot  of  land  of  the  said  St 
John,  and  took  from  him  a  deed,  or  some  other  written  conTey- 
an(!e  of  the  property.     It  alleges  that  St.  John  and  Madden  are 
insolvent,  and  that  Madden  resides  beyond  the  jurisdiction  of 
the  State,  so  that  neither  of  them  can  be  made  answerable  in 
damages  for  the  loss  of  the  land,  and  that  the  said  confederates 
are  prosecuting  an  action  of  ejectment  in  the  name  of  the  said 
St.  John,  against  the  said  Elder  and  the  complainant,  who  was 
made  a  co-defendant  thereto  by  order  of  the  Court.     The  bilL 
further  states,  that  the  two  witnesses  to  the  deed  from  St  JohoL 
to  Madden  are  dead,  and  that  the  complainant  cannot  adduce 
proof  of  its  execution,  without  appeaKng  to  the  conscience  of 
the  said  St.  John.     The  bill  prays  that  the  deed  from  St.  Jobo 
to  Brown,  may  be  decreed  to  be  fraudulent  and  void,  and  delir- 
ered  up  to  be  cancelled,  or  that  Brown  be  adjudged  to  be  a  trus- 
tee for  the  said  Elder  or  the  complainant,  and  be  compelled  to 
convey  to  Elder,  and  that  the  action  of  ejectment  may  be  pe^ 
petually  enjoined. 

To  this  bill.  Brown  filed  a  general  demurrer,  for  want  of  equi- 
ty, with  specifications.  The  Court  sustained  the  demurrer,  and 
onlered  the  bill  to  be  dismissed  on  two  grounds,  to  wit : 

1st.  Because  Lewis  Redwine,  not  being  the  landlord  of  Hda, 
he  ought  not  to  have  been  made  a  co-defendant  in  the  action  at 
Law. 

2dly.  Because  Elder,  having  purchased  at  administrator's 
sale,  under  the  doctrine  of  caveat  emptor ,  and  because  the  admio- 
istrator  could  make  no  assignment  of  the  warranty  from  Red- 
wine  to  Dominick,  would  not  be  Uable  to  Elder,  in  case  of  evic- 
tion, and  consequently  had  no  such  interest  as  would  entitle 
him  to  maintain  the  bill ;  whereupon,  complainant,  by  his  coun- 
sel, excepted. 

Three  questions  are  made  by  the  record : 
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1st  Was  Lewis  Redwine  properly  made  a  co-defendant  in  the 
ejectment  ? 

2dly.  Could  the  order  making  him  a  co-defendant,  be  im- 
peached by  demurrer  to  the  bill  ? 

3rdly.  Had  Lewis  Redwine  such  an  interest  in  the  subject 
matter,  as  would  enable  him  to  apply  to  a  Court  of  Equity  for 
relief? 

[1.]  The  first  question  will  be  answered  by  the  construction 
to  be  given  to  the  Act  of  IL  Geo.  2  Ch.  19,  passed  A.  D.  1738, 
to  prevent  frauds- by  tenants.  {See  Schley* s  Digest^  374.)  By 
the  ISfli  section  of  this  Act,  landlords  are  empowered  to  make 
themselves  defendants,  by  joining  with  the  tenants.  Does  this 
provision  embrace  previous  warrantors  of  the  title,  who  would 
be  liable  for  damages  in  cavse  of  eviction  ? 

The  uniform  practice  in  this  State,  has  been  to  allow  all  such 
to  come  in  and  defend ;  and  it  orginated  no  doubt,  in  the  decis- 
ion made  by  the  Court  of  King's  Bench  in  England,  upon  that 
Statute,  as  early  as  1762,  in  which,  after  mature  consideration, 
the  term  landlord^  was  extended  beyond  its  strict  import,  and 
made  to  include  every  person  whose  title  is  connected  to  or 
consistent  with  the  possession  df  the  occupier,  and  which  would 
be  divested  or  disturbed  by  any  claim  adverse  to  such  posses- 
sion. Fairclaim  ex  dismissy  Fowler  ei  al.  vs.  ShamioUe,  3  Bur* 
foios'  Rep.  1290. 

In  conformity  with  this  explanation  of  the  Statute,  remainder- 
men, devisees  in  trust,  mortgagees  and  infants,  and  ^^  aU  other 
proper  personsy^  to  use  the  language  of  one  of  the  laws,  have 
been  admitted  to  defend.  Nor  do  we  see  any  inconvenience  or 
injustice  that  is  likely  to  result  from  this  exposition  of  the  enact- 
ment Lord  Mansfield  assigned  this  very  satisfactory  reason  for 
its  adoption ;  that  where  there  is  a  privity  of  interest,  letting  in 
ike  person  behind^  may  operate  to  prevent  treachery  and  confu- 
sion. 

By  making  himself  a  party,  the  warrantor  cannot  urge  as  a 
defence  any  matter  which  the  law  did  not  previously  recognize 
as  available,  to  defeat  a  recovery  by  the  plaintiff.  The  construc- 
tion does  not  affect  the  parties'  rights ;  it  relates  only  to  the  rem» 
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edy ;  in  fact  it  affects  nothing  more  than  the  substitution  of  one 
defendant  or  tenant  for  another. 

Mr.  Justice  Wilmot,  in  the  case  just  cited,  observed  that  it 
was  very  remarkable  that  the  different  Acts  of  Parliament  had 
been  made  at  near  500  years  distance  upon  the  very  same  sub- 
ject, when  there  was  no  occasion  for  either,  viz  :  the  Statute  of 
WistminsteTy  2  ch.  3,  (13  Ed.  1.  A.  D.  1285,)  and  this  Act  of  II 
Geo,  2  ch.  19.  The  first  of  these  he  said,  was  no  new  provis- 
ion ;  for  before  that  time  oil  those  that  stood  behind  the  tenant  in 
possession  had  always  a  right  at  Common  Laiv  to  come  in  and  be 
received,  pro  interesse  sttOy  to  defend  the  possession,  which  was 
very  material  to  tliem,  and  by  the  change  whereof,  they  woul 
have  been  greatly  incommoded,  and  he  refers  to  (Johfs 
V.  2,  344,  345,  and  Braeton^  lib.  5,  fo.  393,  6. 

And  Lord  Mansfield  during  the  progress  of  the  argument 
asked  the  Court  on  both  sides,  if  they  had  found  any  case  prio 
to  that  of  Goodright  vs.  Harty  et.  ux.  2  Strange^  830,  2  Geo.  II. 
where  the  Court  had  refused  to  let  in  persons  who  stood 
the  tenant  in  possession^  to  defend,  pro  interesse  suoy  in  the  stead  o 
the  tenant  in  possession  ?     And  they  all  answered,  ^^  none  at  all/ 

It  would  seem,  therefore,  tliat  the  practice  had  always  been 
England,  as  is  contended  for  by  the  counsel  for  the  plaintiff  i 
error,  and  that  it  was  this  "  hasty"  adjudication  reported  by 
John  Shorryj  where   the  Court  refused  to  permit  Hart  and 
to  be  made  co-defendants,  because  the  tenant  m  possessia 
would  enter  no  appearance  or  make  any  defence,  which  occa^ — 
sioned  the  clause  in  the  Act  of  Parliament  which  we  hav#  beeirs. 
considering,  and  which  was  construed  by  the  Courts  in  the  spirit 
of  the  liberal  practice  which  had  previously  obtained. 

[2.]  Having  ruled  the  first  point  in  favor  of  the  plaintiff  in. 
error,  it  is  unnecessary  to  advert  to  the  second,  except  to  8ay> 
that  had  our  judgment  upon  the  first  point  been  the  other  way, 
we  are  clear  that  the  order  making  Lewis  Redwine  a  party  to 
the  ejectment,  could  not  be  set  aside  in  Equity,  on  demurrer  to 
the  bill.     To  allow  it,  w^ould  be  to  involve  the  two  jurisdictioiis 
in  inextricable  difficulties  and  confusion. 

J3.3  But  the  last  and  main  question  is,  has  Lewis  Redwine 
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such  an  interest  as  to  authorize  him  to  maintain  tliis  bill  ?  The 
decision  will  protect  him  in  any  event,  for  he  can  only  be  turned 
out  of  Chancery,  for  the  reason  that  he  is  not  liable  over  to 
Elder,  in  case  Elder  is  evicted. 

In  Leary  vs.  Durhamj  4  Geo.  Rep.  593,  this  Court  held,  that 
where  land  has  been  conveyed  with  covenants  of  warranty,  and 
the  land  has  passed  by  subsequent  conveyances,  through  the 
hands  of  various  covenantors,  the  last  covenantee  or  assignee  in 
whose  possession  the  land  was  when  tlie  covenant  was  brokc^n, 
may  sue  for  a  breach  of  the  covenant,  and  he  had  a  right  of  ac- 
tion against  the  original  warrantor.  Further  examination  has 
but  served  to  strengthen  our  conviction  of  the  soundness  of  tl)at 
opinion.  Doubts,  I  know,  have  been  entertained  in  relation  to 
the  subject,  and  it  has  been  held,  that  the  grantee,  on  failure  of 
title,  is  confined  in  his  remedy  to  the  immediate  covenant  to 
himself. 

But  this  question  has  been  settled,  in  cases  which  were  thor- 
oughly discussed  and  considered,  and  it  is  now  well  established 
both  on  principle  and  authority,  that  the  right  of  action  passes  to 
the  last  covenantee  or  assignee,  and  that  he  may  proscribe  any 
work  of  the  prior  covenantors  until  he  has  obtained  satisfaction. 
5  Ccwpefy  137.  Withy  vs.  Menford,  10  Wend.  180.  Suydam 
w.  JoneSy  1  Conn.  R.  JV.  S.  244.  Booth  vs.  Starry  12  Mass.  R. 
304.  Wyman  vs.  Ballard^  1  Fair.  91.  Griffin  vs.  Fairbrothery 
1  JKkeny  233.  Williams  vs.  Wetherbee^  1  Dev.  and  Bat  94- 
Markland  vs.  Camp,  3  Bam.  and  Aid.  392.  Campbell  vs.  LeuriSy 
1  Mauk  and  Selwyn,  355.  Kingdon,  executor^  Sfc.  vs.  MtiUy  4 
Bridy  53.  Kingdony  devisee,  vs.  JSTotUe,  5  Taunt.  418.  King  vs. 
Janesy  4  Bibb's  R.  225.  Bradford  vs.  Long,  3  Bibb's  R.  173. 
Broker  vs.  BeU,  3  Marshall's  R.  223,  '4.  Berry  vs.  Homey  1 
LUlelPs  R.  376.     Lott  vs.  Parish. 

[4.]  Chancellor  Kent  says,  that  the  assignee  or  purchaser  of 
a  covenant  of  warranty,  running  with  the  land,  who  is  evicted, 
may  sue  any  one  or  more  of  the  covenantees,  whether  immediate 
or  remote.  4  Kent's  Com.  471,  note.  And  he  regrets  that  the 
technical  scruple,  that  a  chose  in  action  is  not  assignable,  pre- 
vents the  same  rule  from  applying  to  the  assignee  of  personal 


318  SUPREME  COURT  OF  GEORGIA. 

Redwiue  vs.  Brown  tt  al. 


covenants,  as  well  as  real,  viz :  to  covenants  of  seisin  and  of 
a  right  to  convey,  and  that  the  land  is  free  from  incumbrances, 
as  well  as  the  covenants  of  warranty,  and  of  quiet  enjoyment. 
He  very  properly  remarks  that  he  is  the  most  interested  and  the 
most  fit  person  to  claim  the  indemnity  secured  by  these  cove- 
nants, for  the  compensation  belongs  to  him  as  the  last  purcha- 
ser and  first  sufferer.     Ibid, 

[5.]  I  would  barely  suggest  the  inquiry,  does  the  reason  for  not 
allowing  the  covenantee  to  sue  for  a  breach  of  personal  cove- 
nants, apply  in  this  State,  where  our  legislation  is  so  literal  in 
fevor  of  the  assignability  of  choses  in  action  ? 

[6.]  Nor  is  it  necessary  to  name  the  assignee,  to  enable  him 
to  sue  0!i  a  real  covenant.  If  the  grantor  covenants  to  and  with 
the  grantee,  instead  of  to  and  with  the  grantee  and  his  assigns 
or  assignees^  still  the  latter  can  sue — ^the  covenant  running  with 
the  land,  being  inherent  in  it.  The  omission  makes  no  difference 
so  far  as  the  right  of  action  is  concerned.  Plaii  on  Cov.  623. 
(3  Law  Lib.  234.)  Svgd.  Vend.  400. 

But  while  the  general  doctrine  will  not  perhaps  be  seriously 
disputed,  that  the  vendee  with  general  warranty,  by  the  mere  act 
of  purchase,  becomes  assignee  of  the  covenants  of  general  war- 
ranty, taken  by  his  vendor  for  his  security ;  in  other  words, 
while  it  is  admitted  generally  to  be  true,  that  the  vendee,  with 
general  warranty,  is  the  assignee  of  every  remote  warrantor's 
title,  and  of  the  title  of  any  person  from  whom  his  vendor  may 
have  purchased,  still  it  is  insisted  that  the  present  case  does  not 
fall  within  this  principle ;  and  for  the  reason  assigned  in  tiie 
judgment  below  upon  the  demurrer,  namely,  that  the  adminis- 
trator of  Dominick  could  make  no  assignment  to  Elder  of  the 
warranty  of  Red^ine,  to  his  intestate,  and  that  therefore  Red- 
wine  would  not  be  liable  over  to  Elder  in  case  of  eviction. 

This  opinion  rests  upon  the  idea  that  the  administrator  could 
not,  by  his  covenant  of  warranty,  bind  the  estate  which  he  repre- 
sented, and  that  this  hiatus  in  the  claim  of  covenants,  would  pre- 
vent the  purchaser  from  having  his  remedy  over.  But  tiiis 
exception  is  not  sustained,  either  by  reason  or  by  authority. 

It  is  worthy  of  notice,  that  in  several  Coiurts  where  this  sob- 
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ject  has  been  discussed,  that  the  general  rule  which  I  have  sta- 
ted, applied  only  where  the  land  comes  to  the  assignee  without 
warranty  of  title. 

[7.]  It  was  argued,  and  not  without  some  plausibility,  that 
where  the  bargainee  takes  a  warranty  from  his  immediate  bar- 
gainor, he  thereby  deprives  himself  of  the  right  of  resorting  to  the 
remote  grantor;  and  in  Kanevs,  Langan^  (14  Johns,  R.  89,)  Ch. 
/.  Spencer^  though  not  as  a  point  involved  in  that  case,  does  in- 
timate that  such  a  distinction  exists,  and  for  his  authority  cites 
the  Bickford  vs.  Page^  2  Mass.  R.  460.  But  that  case,  so  far 
from  sustaining  tliis  position,  is  a  precedent  against  it ;  and 
afterwards,  in  New  York,  where  the  question  came  directly 
before  the  Supreme  Court,  it  was  ruled  that  this  doctrine  of 
Chief  Justice  Spencer^  was  not  law,  and  that  the  decision  in 
Bickford  vs.  Page^  warranted  no  such  conclusion.  Garlock  vs. 
QasSy  6  Cow,  R.  143.     See  also,  J\nbhs  vs.  Soniilly  1  Mass.  R. 

4AA 

[8.]  But  the  very  reverse  of  this  proposition  is  contended  for 
here ;  that  is,  that  unless  the  assignee  has  a  warranty  from  his 
immediate  bargainor,  he  has  no  right  to  sue  the  original  grantor 
or  any  intermediate  covenantor,  in  case  of  eviction. 

We  apprehend  that  this  position  will  be  found  to  be  equally 
imtenable. 

What  did  the  administrator  of  David  Dominick,  deceased, 
coDTcy  to  Elder?  Lot  of  land.  No.  161,  in  the  1st  District  of 
Coweta  County,  "  with  all  the  rights,  members  and  appurte- 
nances thereto  belonging  or  in  anywise  appertaining,"  &c.  It 
is  not  therefore  because  of  a  covenant  of  warranty,  that  Elder 
becomes  the  assignee  of  the  previous  covenants,  but  because  he 
takes  the  same  estate  and  stands  in  the  place  of  his  vendor's 
intestate,  and  thus  a  privity  of  estate  is  created.  4  Cruisers  Dig. 
316. 

The  character  of  the  estate,  say  the  Supreme  Court  of  Ten- 
nessee, in  Hopkins  vs.  Lane,  9  Yerg.  79,  which  may  be  transfer- 
red by  a  deed,  is  not  affected  by  the  existence  or  non-existence 
<tf  a  coTenant  of  warranty.  If,  by  the  terms  of  the  conveyance, 
lim-  same  estate  which  had  been  conveyed  to  the  second  vendor, 
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be  transferred  to  his  purchaser,  he  becomes  assignee  by  force 
of  the  conveyance  merely  of  the  covenant  of  warranty,  and  as 
such,  may  maintain  an  action  on  the  covenant,  against  the  war- 
rantor, • 

[9.]  In  Beddoevs.  Wodsworth,  21  Wend.  120,  it  was  held  that 
such  covenants  may  be  assigned,  as  well  by  a  release  and  quitr 
claim,  as  by  deed  of  bargain  and  sale,  or  lease  and  release. 

flO.]  In  White  vs,  Wiiiney,  3  Met.  jR.  81,  one  of  the  questions 
was,  whether  by  a  Sheriff's  deed,  the  purchaser  of  land  became 
the  assignee  in  law,  of  the  defendant  in  execution's  covenant? 
It  was  held  that  he  did.  Ch.  Justice  Shaw  asks  what  was  the  legal 
efioct  and  operation  of  the  deed  ?  This  question  is  in  effect  an- 
swered by  the  views  already  stated,  showing  that  the  covenant 
was  in  effect,  parcel  of  the  debtor* s  estate.  If  it  was,  then,  by  force 
of  the  Statute,  it  passed  with  the  estate  to  the  purchaser.  It 
was  a  covenant  incident  to  the  estate  ;  made  for  its  security  and 
protection  ;  beneficial  to  the  person  to  whom  the  estate  should 
come,  but  to  no  other.  It  was  a  part  of  the  debtor's  "right, 
title  and  interest  in  the  premises." 

In  Spencer* s  Case,  5  CWce,  17,  5/A  res.  it  is  said  that  a  tenant 
by  Statute  merchant  or  Statute  staple,  or  elegit  of  a  term,  and 
he  to  whom  a  lease  for  years  is  sold  on  execution,  shall  have  an 
action  on  a  covenant  annexed  to  the  land,  although  tJiey  cotm  to 
the  teim  by  act  in  law.  And  in  South  Carolina  it  has  been  deci- 
ded that  a  covenant  running  witli  the  land,  passes  by  a  Sheriff's 
sale  to  the  purchaser.  McCradyvs.  Brisbane^  1  JVott  §•  McCardy 
104.     See  also  1  Esp.  JV.  P.  150,  2  pt.  Gould's  ed. 

[11.]  These  cases  are  extremely  analogous  in  principle  to 
the  one  at  bar.     Indeed  we  are  unable  to  draw  any  distinction. 

In  Hodges  and  Saundos,  17  Pick,  R.  470,  the  question  was 
raised  as  to  what  passed  by  an  administrator's  sale,  under  a 
license  of  Court,  where  the  conveyance  contained  no  covenant 
for  the  validity  of  the  title,  and  the  Court  say,  "  That  the  admin- 
istrator has  the  power,  in  the  largest  possible  terms,  to  sell  the  es- 
tate ;  but  he  is  not  bound  to  warrant,  except  the  regularity  of  his 
own  acts.  The  purchaser  is  to  be  put  in  the  same  situation 
that  the  intestate  was  in.     The  title  of  the  heir  is  divested  and 
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the  purchaser  is  substituted  in  his  place.  We  think  the  admin- 
istrator is  authorized  and  bound  to  do  any  act  which  may  be 
necessary  to  vest  the  title  in  the  purchaser,  in  ike  most  beneficial 
fofm  "  The  Court  add,  "  It  was  early  held,  upon  the  fullest 
consideration,  that  upon  a  conveyance  without  warranty,  all  deeds, 
toarranties,  covenants  and  muniments  of  title  belong  to  the  gran- 
tee  as  c^purtenani  and  incident  to  the  land  granted.  This  is  found- 
ed upon  the  very  plain  and  intelligible  principle  that  they  are 
beneficial  to  the  grantee,  but  useless  to  the  grantor."  Buck' 
kursPs  Case  J  1  Coke  1. 

Finding  such  a  concurrence  of  authority,  English  and  Ameri- 
can, upon  this  point,  and  not  a  solitary  doctrine  to  the  contrary, 
we  deem  it  useless  to  extend  this  examination  further.  We 
are  all  well  satisfied  that  in  case  Elder  should  lose  this  land,  he 
Would  be  entitled  to  go  back  upon  Lewis  Redwine,  upon  his 
covenant  of  warranty  to  David  Dominick,  and  that  consequently 
he  is  rectus  in  curia  as  complainant  in  the  bill,  seeking  to 
have  the  incumbrance  over  the  title  removed. 

The  judgment  below  must  be  reversed. 


No.  43. — ^Ambkose  Chapman,  plaintiff  in  error,  vs.  Louisa  J.  W. 

Schroeder,  defendant  in  erorr. 

[1-]  In  this  State  a  widow  is  entitled  to  dower  in  the  wild  and  uncultivat 
ed  lands  of  which  her  husband  was  seized  during  the  coverture,  at  Com 
mon  Law,  and  such  of  which  he  may  be  seized  and  possessed  at  the  time 
of  hi8  death,  under  our  Statute. 

[2b]  On  the  application  of  a  demandant  for  dower,  according  to  the  provis- 
ions  of  the  Act  of  1824,  the  owner  of  the  land  is  such  a  party  in  interest 
as  the  Statute  contemplates  shall  be  notified  of  the  intended  application. 

IS.]  Where  the  defendant  derived  his  title  to  the  land  from  the  husbai^d  of, 
tib«  demandant,  who  was  an  alien :  Held^  that  the  defendant  was  estopped 
from  denying  the  teitin  of  the  husband  on  that  ground. 

ntfLX  4tl 
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L]  The  >vidow-'8  right  of  dower  is  not  within  tho  Statute  of  LimitatioDtof 
this  State,  prior  to  the  Act  of  183^,  nor  is  it  barred  by  lapmof-time  men- 
lift  independent  of  any  other  equitable  circumstancci. 

[6.]  Where,  by  on  agreement  between  the  attorney  of  the  demandant  for 
dower  and  the  defendant,  to  dismiss  the  application  on  payment  of  the 
costs  by  the  latter,  and  the  same  was  dismissed :  Held,  to  be  no  settlement 
of  the  case,  but  that  the  dismiiiaal  of  the  application  left  the  parties  in 
the  Court  as  it  found  them  in  respect  to  the  claim  of  dower. 

[6.]  Tho  claim  of  a  demandant  to  dower,  is  a  legal  claim,  and  if  she  has  a 
hf^al  tttlr.  to  dower  in  the  lot  of  land,  whether  the  defendant  purchased 
with  or  without  notice,  for  a  valuable  consideration,  does  not  in  the  least 
affect  or  impair  that  h'gal  title. 

[7.]  The  proper  time  to  raise  the  objection  to  the  manner  and  extent  of  the: 
assignment  of  dower  in  land,  is  when   the  return  of  the  assigement 
dower  is  made  to  the  Court,  as  provided  in  the  4th  section  of  the  Act 
1824. 

[8.]  To  entitle  a  demandant  for  dower  to  recover  according  to  the  Commooi 
Law,  throe  facts  must  be  established  by  the  evidence:  the  marriage  of  tho 
wife  to  the  alleged  husband,  the  seizin  of  the  land  by  the  husband  daring 
the  coverture,  and  the  death  of  the  husband. 

Application  for  dower,  in  Monroe  Superior  Court  Heaitf 
before  Judge  Stark,  March  Term,  1861. 

The  defendant  in  error,  as  the  widow  of  John  A.  Schroeder^ 
filed  her  application  in  Monroe  Superior  Court,  to  have  her  dow- 
er assigned  her  in  a  lot  of  land  lying  in  Monroe  County,  and 
granted  by  the  State  of  Georgia  to  the  said  John  A.  Schroeder, 
on  the  6th  day  of  June,  1822,  and  by  him  conveyed,  on  the 
same  day,  to  the  plaintiff  in  error. 

The  application  was  traversed  on  the  following  grounds: 

1st.  Because  John  A.    Schroeder  being  an  alien,  was  ncT 
seized  of  the  land  out  of  which  the  demandant  claims  dower 

2d.  Because  said  land  was  wild  and  uncultivated  at  the  t' 
it  was  sold  by  the  said  John  A.  Schroeder  to  this  defendant, 
not  dowable. 

3d.  Because  the  claim   of  demandant   is   stale  and  no 
titled  to  consideration  in  a  Court  of  Justice,  on  account  of 
of  time,  and  the  demandant's  abandonment  of  it  and  neg 
prosecute  it. 
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4th.  Because  no  notice  has  been  given  to  the  representatives 
of  the  estate  of  the  said  John  A.  Schroeder,  and  if  there  be  no 
representative,  the  demandant  cannot  proceed  until  one  be 
made. 

5th.  Because  heretofore,  to  wit:  on  the day   of in 

year  1828,  after  this  defendant  had  been  notified  tliat  application 
would  be  made  by  the  said  Louisa  J.  W.  Schroeder,  at  the  next 
Superior  Court  of  said  County  of  Monroe,  for  her  dower  in  this 
same  land,  it  was  at  said  Court  agreed  by  and  between  this  de- 
fendant and  the  counsel  for  the  said  Louisa  J.  W.  Schroeder,  to 
settle  said  claim  of  demandant  for  dower  in  and  to  the  land 
mentioned  in  her  present  petition,  by  this  defendant  paying  the 
cost  which  had  accrued  in  the  prosecution  of  her  pretended 
claim,  which  this  defendant  then  and  there  paid,  and  the  same 
was  accepted  by  her  counsel  in  full  thereof,  and  the  further  pros- 
ecution of  said  claim  was  then  abandoned,  and  this  defendant 
has  remained  in  the  peaceable  and  uninterrupted  enjoyment  of 
said  land  from  thence  until  the day  of when  he  receiv- 
ed notice  of  this  intended  application. 

6th.  Because  this  defendant  is  a  purchaser  without  notice, 
for  a  valuable  consideration,  and  has  been  in  adverse  possession 
of  said  land  for  twenty-seven  years,  since  the  death  of  the  said 
John  A.  Schroeder,  and  uninterrupted  adverse  possession  for 
twenty-t\\^o  years. 

7th.  Because  he  says  that  the  said  supposed  cause  of  action 
in  the  demandant's  petition  mentioned,  did  not  accrue  to  the 
said  Louisa  W.  Schroeder,  within  seven  years  before  the  exhib- 
iting of  the  petition  of  the  said  Louisa  W.  in  this  behalf. 

After  issue  joined,  the  demandant's  counsel  moved  to  strike 
out  the  2d  and  4th  grounds,  which  motion  was  granted,  and 
counsel  for  defendant  excepted. 

Evidence  was  submitted  which  proved  the  marriage  of  the 
demandant  with  John  A.  Schroeder,  in  the  City  of  Charleston, 
S.  C.  in  the  month  of  October,  1816,  and  that  Schroeder  died 
in  the  year  1823,  in  the  City  of  Savannah;  also  the  plat  and 
grant  for  the  lot  of  land,  from  the  State  of  Georgia,  to  John  A. 
Schroder,  was  given  in  evidence.     An  exemplification  froca.  tlsa 
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City  Court  of  the  City  of  Charleston,  was  oflTered  in  evidence, 
for  the  purpose  of  proving  that  the  said  Schroeder  had  been  na- 
turalized according  to  the  laws  of  the  United  Sts^tes,  to  which 
defendant's  counsel  objected  on  several  grounds,  which  the  judg- 
ment of  this  Court  renders  it  unnecessary  to  specify. 

The  deed  from  Schroeder  to  the  defendant  was  civen  in  evi-    - 
dence,  dated  on  the  6th  day  of  June,  1822.     It  appeared  bom 
the  evidence   of  Washington  Poe,  Esq.  that  Ui  liB28  he  was     • 
counsel   for  the  demandant,  in  an  application  for  dower  in  this 
same  land,  and  finding  that  he  must  fail  to  succeed,  he  agreed— 
with  Chapman,  if  he  would  pay  the  cost  he  would  dismiss  the 
peiiiionj  which  agreement  was  carried  out. 

Among  other  things,  the  Court  charged  the  Jury,  "  that  their 
verdict  would  depend   upon  three   facts — the  marriage  of  thet 
wife  to  the  alleged  husband,  the  seizure  of  the  husband  durii^ 
coverture,  and  his  death.     Was  the  demandant  married  to  tbe^ 
grantee  ?     Was  the  grantee  seized  of  the  land  at  any  time  during' 
the  coverture  ?     Is  the  husband  dead  ?     If  these   questions  are 
answered  in  the  affirmative  by  the  evidence,  the  demandant  is 
entitled  to  a  verdict ;  that  the  demandant's  right  of  dower  was 
not  barred  by  either  lapse  of  time  or  the  Statute  of  Limitations; 
that  the  dismissal  of  the  former  suit  by  Washington  Poe,  Esq. 
did  not  operate  as  a  release  of  her  right  of  dower." 

To  which  counsel  for  defendant  excepted,  and  upon  these  ex- 
ceptions have  assigned  error. 

PiNKARD  &  King,  represented  by  Hall,  for  plaintiff. 

McDonald,  represented  by  Rice,  for  defendant. 
By  the  Court, — Warner,  J.  delivering  the  opinion. 

This  is  an  application  for  dower  under  the  law  as  it  existed 
jwwtothe  enactment  of  the  Statute  of  1826,  limiting  the  wife's 
right  to  dower  in  such  lands  of  which  her  husband  died  seized 
^nd  possessed^  and  such  as  the  husband  acquired  by  his  int?^na^ 
riage  with  the  wife.     The  tract  of  land  in  which  the  demandaot 
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claims  dower,  was  drawn  by  John  A.  Sc^hroeder,  in  the  land 
lotteiy  of  this  State,  granted  to  him  on  the  6th  day  of  June, 
1822,  and  on  the  same  day  conveyed  by  him  to  Ambrose  Chap- 
man, the  defendant 

On  the  trial  of  the  cause  in  the  Court  below,  several  ques- 
tions were  made,  which  are  now  before  this  Court  by  w^rit  of 
em)r,  and  we  shall  notice  them  in  the  order  in  which  they  ap- 
pear in  the  record. 

[1.]  The  first  question  made  and  decided  in  the  Court  below 
upon  which  error  is  assigned  is,  that  the  Court  sustained  the  de- 
{narrer  of  the  demandant,  to  the  second  and  fourth  objections 
taken  in  the  defendant's  traverse.  The  first  ground  taken  in  the 
tntverse  is,  that  the  \^idow  is  not  dowable  in  this  State  of  wild 
and  uncultivated  lands.  The  demurrer  to  this  ground  was  pro- 
perly sustained.  Whatever  may  have  been  the  rule  of  the  Com- 
mon Law  in  England  in  regard  to  this  question,  (if  such  was  the 
nile  there  as  is  contended  for,)  it  was  not  properly  adapted  to  the 
circumstances  of  the  people  of  this  State,  and,  therefore,  was  not 
adopted  by  the  Act  of  1784.     PnVice,  670. 

Aa  early  as  1760,  the  Legislature  of  this  State  passed  an  Act 
providing  in  what  manner  the  wife  should  relinquish  her  dower, 
in  all  conveyances  of  lands  and  tenements.  Prince^  159.  At 
that  time  most  of  the  lands  in  the  State  were  wild  and  unculti- 
Yated,  and  yet  the  Legislature  seem  to  have  acted  upon  the 
idea  that  if  the  wife  did  not  relinquish  her  dower  in  and  to 
the  lands  conveyed  by  her  husband,  she  would  be  entided  to 
demand  it,  as  well  in  wildj  uncultivated  lands,  as  any  other.  The 
reason  given  in  some  of  the  cases  why  the  widow  was  not  dow- 
able in  England  of  wild  uncultivated  lands  is,  that  the  land 
^.ould  be  wholly  useless  to  her  if  she  did  not  improve  it,  and  if 
she  did,  she  would  expose  herself  to  disputes  with  the  heir,  and 
tp  forfeiture  of  the  estate  for  waste. 

In  the  early  setdement  of  this  State,  when  the  Legislature 
adopted  such  portions  of  the  Common  and  Statute  Laws  of 
ilS^land,  properly  adapted  to  the  circumstances  of  the  inhabitants 
ftaqoof,  it  would  hardly  have  been  considered  such  waste  on  the 
|i|||i  c^  a  i^ow,  who  improved  wild  and  uncultivated  land,  as  to 
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\vork  [i  forfeiture  of  her  estate.  The  great  object  at  that  day, 
and  for  a  long  time  aftenvards,  was  to  have  the  wild  and  uncul- 
tivated lands  of  the  Stat(»,  improved  and  cultivated.  It  was  apart 
of  the  fixed  policy  of  the  State,  and  the  Land  Lottery  Act  un- 
der which  the  husband  of  the  demandant  drew  the  lot  of  land  in 
controversy,  affords  the  evidence  of  it. 

The  fourth  ground  demurred  to  was,  that  no  notice  had  been 
given  to  the  legal  representatives  of  Schroeder,  and  if  there  was 
no  such  legal  representative,  the  demandant  could  not  proceei 
until  one  be  made.     This  ground  of  demurrer  was  also  properly 
sustained  by  the  Court  below.     The  only  interest  which  the  re— 
presentatives  of  Scliroeder  can  have  in  this  controversy  is,  in  re- 
gard to  the  claim  which  the  defendant  may  have  against  them  om^ 
the  covenant  of  warranty  contained  in  his  deed ;  but  that  is  a  mat — 
ter  between  him  and  ihem,  with   which  the  demandant  has  n<^ 
concern.     If  the  defendant  has  not  thought  proper  to  give  thenh. 
notice,  or  there  is  no  legal  representative  of  his  estate,  then  thi^ 
judgment  will  not  affect  his  estate. 

The  present  or  future  representatives  of  Schroeder's  estate^ 
will  not  be  concluded  by  the  judgment  w^hich  may  be  renderecX- 
between  the  parties  now-  before  the  Court,  vntkout  notice.  Th 
demandant  is  seeking  her  remedy  against  the  defendant,  undei 
the  Act  of  1824.  Pwice,  459.  That  Act  provides,  that  per 
sons  applying  for  dower,  shall  give  to  all  Vie  parties  in 
tw^enty  days'  notice  of  tlieir  intended  application. 

[2.]  The  defendant  is  the  ownei'  of  the  land  to  which  the  de- 
mandant claims  dower,  and  is  the  party  in  interest,  who  the  Sta- 
tute contemplates  shall  be  notified. 

The  next  objection  taken  is,  that  John  A.  Schroeder,  the  hus 
band  of  the  demandant,  was  an  alien,  and  never  seized  of  th 
land  to  which  the  demandant  claims  her  dower. 

[3.]  The  defendant,  as  we  have  already  seen,  derives  his  titl^ 
to  the  land  by  deed  from  John  A.  Schroeder,  the  demandant's^ 
late  husband ;  bothparties  claim  title  to  the  land  from  the  sam^ 
source.  The  Common  Law  principle  applicable  to  such  a  states 
of  facts,  is  stated  by  Chief  Justice  Kent,  in  Hitchcock  vs.  Har-"^ 
rington,  (6  John.  Rep.  293,)  on  the  authority  of  Taykt^s  Castj 
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Elizabeihy  to  be,  that  if  a  tenant  at_  will  or  for  year<J,  makes  a 
feoffment  injee  and  dies,  and  his  wife  brings  dower  against  the 
feoffee,  the  latter  cannot  plead  that  the  husband  was  not  seized. 
rhe  same  principle  was  again  recognized  by  the  Court,  in  Col- 
ins  vs.  Tanyj  {7  John.  Rep.  282.)  In  Davis  t^s.  Da ?ioWj  (12  Wcfid. 
fiep.  65,)  the  same  principle  was  applied  to  the  -widow  of  an 
titen  claiming  dower  in  lands  conveyed  by  her  husband. 

The  Court  in  that  case  held,  that  the  widow  of  an  alien  was 
entitled  to  recover  dower  in  lands  against  a  party  whose  title 
vas  derived  from  her  husband,  although  the  husband,  at  the 
ime  he  took  a  conveyance  of  ilie  land,  was  not  entitled  to  take 
md  hold  real  estate.  The  defendant  here  deriving  his  tide  to  the 
and  from  Schroeder,  the  husband  of  the  demandant,  is  now  es- 
opped  from  denying  the  seizure  of  the  husband  on  the  ground 
liat  he  was  an  ahen.  This  view  of  the  question  makes  it  unne- 
cessary for  us  to  notice  the  objections  made  to  the  record  of  na- 
urahzation  from  the  City  Court  of  Charleston. 

[4.]  The  next  objection  taken,  as  appears  from  the  record  is, 
iat  the  demandant's  claim  to  dower  is  stale  and  barred  by  lapse 
Df  time ;  that  the  widow's  claim  of  dower  is  not  within  the 
Statute  of  Limitations,  prior  to  the  Act  of  1839,  we  think  is 
reiy  clear.  4  KenCs  Com.  70.  Wakeinan  and  Wife  vs.  RoachCy 
DudUey's  Rep.  123,  and  cases  there  cited.  Nor  have  we  been  able 
to  find  any  case  in  which  she  has  been  held  to  be  barred  by  lapse 
Df  time  merely,  independent  of  other  equitable  circumstances. 
The  widow,  in  respect  to  her  claim  of  dower,  is  considered  as 
being  in  possession  of  the  lands  assigned  to  her  by  her  husband ; 
lier  estate  is  a  continuation  of  her  husband's ;  and  upon  the  as- 
signment ot  her  dower,  in  legal  contemplation,  she  is  in  from  tlie 
fleath  of  her  husband.  4  Renins  Com.  66.  The  widow  cannot 
maintain  an  action  to  recover  her  dower  before  assignment. 
The  mere  possession  of  the  heir  or  feoffee^  can  never  become  a 
bar  to  the  title  of  the  wife.  Park  on  Dowery  335.  This  view  of 
this  branch  of  the  case  necessarily  disposes  of  the  7th  ground, 
"which  is  in  regard  to  the  Statute  of  Limitations  of  seven  years. 

[5.]  The  next  ground  that  we  will  notice  is,  the  pretended 
Mtdement  made  in  the  year  1828.     Washington  Poe,  Esq.  states 
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"  that  he  had  made  an  application  for  dower,  as  the  attorney  of 
deranndant,  and  finding  he  could  not  get  along,  and  not  receiv- 
ing any  answer  from  his  client,  he  agreed  with  Chapman,  the 
defendant,  in  1828,  to  dismiss  the  case,  if  he  would  pay  the 
costs,  which  he  did,  and  the  case  was  dismissed  ;  says  he  had 
no  authority  from  the  demandant  to  dismiss  the  case,  only  the 
iviplied  authority  when  the  client  will  not  pay  the  cost,  to  quit  the 
case." 

This  was  no  settlement  of  the  case,  which  would  operate  as  a. 
bar  to  the  demandant's  right  of  dower,  either  in  Law  or  Equity* 
She  received  no  equivalent  for  her   right   of  dower  in  the  land  ^ 
besides  the   case  w^as  not  settled^  it  was  merely  dismissedy  whick. 
left  the  rights  of  the  parties  in  the  Court  as  it  found  them,  in  re- 
spect  to  the  claim  of  dower. 

[6]  The  next  ground  of  error  insisted  on  is,  tliat  the  defend*- 
ant  was  a  purchaser  for  a  valuable  consideration  vnthout  notict^ 
The  claim  of'demandant  to  dower  is  a  legal  claim,  and  if  she  has 
a  legal  tide  to^  dower  in  the  lot  of  land,  whether  the  defendant 
purchased  it  with  or  without  notice,  does  not  in  the  least  affects 
or  impair  that  legal  title.  This  ground  of  error  was  properly 
overruled  by  the  Court  below. 

[7.]  The  Court  did  not  err  in  its  charge  to  the  Jury,  when  it" 
stated,  "  that  the  question  then  before  the  Court,  was  not  hoyr 
and  in  what  manner  or  to  what  extent  the  demandant  should  be 
endowed ;  that  the  question  then  was  as  to  her  right  of  dower  \xp 
the  lot  of  land  in  controversy.     How  and  to  what  extent  the  de- 
mandant shall  be  endowed,  is  another  matter,  which   may  be 
looked  to  hereafter.     The  4th  section  of  the  Act  of  1824,  pro- 
"vides,  that  when  the  return  is  made,  the  persons  interested  may 
show  probable  matter  in  bar  of  the  confirmation  of  such  assign- 
ment, or  that  the  applicant  is  not  entitled  to  so  rmich  as  hath  beem 
assigned,  in  w^hich  case  the  Court  shall  permit  an  issue  to  be^ 
made  up  and  tried  by  a  Special  Jury.     Prince,  459.     The  pro- 
per time  to  raise  the  objection  as  to  the  manner  or  extent  of  the 
assignment  of  dower  to  the  demandant  in  and  to  the  lot  of  land 
in  question,  will  be  when  the  return  of  the  assignment  of  dower" 
shall  be  made  to  the  Court,  as  prescribed  by  the  Statute. 
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[8.]  The  Court  did  not  err  in  charging  the  Jury,  that  their  ver- 
dict would  depend  on  three  facts — tlie  marriage  ot  the  wife  to 
the  alleged  husband,  the  seizin  of  the  land  by  the  husband  during 
coverUirey  and  his  death.  If  these  questions,  said  the  Court  to 
the  Jury,  '^  shall  be  answered  in  the  affirmative  bytlie  evidence, 
the  demandant  is  entided  to  a  verdict ;"  and  such,  in  our  judg- 
ment, is  the  law  of  the  case.     2  Bl.  Com,  129. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  44. — ^James  W.  Davles,  cashier,  &c.  plaintiff  in  error,  vs. 

Richard  Bvrne. 

[I.}  Where  a  biU  of  excbaoge  is  indorsed  to  A  B,  caabier  of  the  Bank  of 
Augasta :  Ifeldt  that  A  B.  may  »ue  in  bis  own  name,  or  the  bank  may  sue* 
and  when  tbe  suit  is  brougbtby  A  B,  casliicr  of  the  Bank  of  Augusta,  it 
is  a  suit  in  the  name  of  A  B. 

[S.*]  In  an  action  by  an  indorser  of  a  foreign  bill  of  exchange  against  the 
dlrawer,  it  is  necessary  to  aver  notice  of  the  dishonor  of  the  bill,  or  that 
which  the  plaintiff  relies  upon  as  an  excuse  for  not  giving  notice,  also  to 
aver  a  protest  for  non-pay  me  ut,  or  an  excuse  for  not  protesting. 

I'S.]  It  is  not  neces<iary  to  present  a  foreign  bill  for  acceptance,  when  it  is 
payable  at  a  time  certain. 

[4.]  When  A  is  indebted  to  B  for  so  much  money  loaned  by  B  to  him,  an 
•ctidn  for  money  loaned  and  advanced,  will  not  lie  in  favor  of  C  against 
A,  and  a  count  setting  forth  these  facts  does  not  contain  a  cause  of  action. 

p.]  When'the  holder  of  a  bill  of  exchange,  without  showing  his  title  thereto 
by  indor:«eincnt  from  the  person  to  whose  order  it  was  payable,  relied 
iipona  promise  to  pay  it  by  the  drawer,  in  a  count  containing  these  facts, 
end  setting  forth  the  bill  and  the  promise:  ffefd.  that  the  promise  U  with- 
<fai  eoosideration  and  void,  there  being  no  privity  between  the  plaintiff 
and  the  defendant. 

Assumpsit,  in  Newton   Superior  Court.     Tried  before  Judge 
ftrAlUTi  September  Term,  1851. 

TOL.  x  43. 
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This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
error,  against  the  defendant  in  error,  upon  a  bill  of  exchange, 
follows : 

"Covington,  March  13th,  1849. 
Thirty  days  after  date  pay  to  the  order  of  C.  D.  Pace,  agi 
of  the  Bank  of  Augusta,  Ga.  one  thousand  dollars,  for  value 
ceived,  and  charge  the  same  to  your  obedient  servant. 

Richard  Bvbne. 
Messrs.  Robinson  &  Caldwell,  Charleston,  S.  C." 

The  declaration  contained  three  counts — the  first  founded  on 
the  bill  of  exchange  itself.  The  action  was  brought  in  the  name 
of  "  James  W.  Davies,  Cashier  of  the  President,  Directors  and 
Company  of  the  Bank  of  Augusta,"  to  whom  the  bill  of  ex- 
change, before  its  maturity,  had  been  indorsed,  "  as  cashier  of 
the  Bank  of  Augusta,"  which  was  averred  in  the  first  count 
The  first  count  contained  no  averment  of  demand,  protest,  or 
notice  of  non*acceptance.  The  second  count  in  the  declaration 
was  founded  upon  the  consideration  of  the  bill  of  exchange,  and 
was  brought  in  the  name  of  James  W.  Davies,  cashier,  &c. 
It  avers  that  the  money  was  advanced  by  the  Bank  of  Augusta." 
The  third  and  last  count  in  the  declaration,  continues  in  the 
name  of  "  James  W.  Davies,  cashier,  &c."  and  is  founded  upon 
a  special  promise  of  the  defendant.  It  avers  that  the  bill  was 
drawn,  dishonored,  and  that  afterwards  the  defendant  promised 
to  pay  tlie  plaintiff,  &c.  After  hearing  the  evidence,  which  is 
not  material  so  far  as  the  judgment  of  this  Court  is  concerned, 
counsel  for  the  defendant  moved  for  a  non-suit,  which  motion 
was  sustained  by  the  Court,  upon  the  ground  "  that  from  the 
plaintiff's  declaration  and  proof,  it  is  shown  that  plaintiff  had 
no  right  of  action,  and  that  from  the  evidence,  he  was  not  enti- 
tled to  recover  under  any  count  in  the  declaration. 

Whereupon  counsel  for  plaintiff  excepted. 

W.  W.  Clark,  for  plaintiff  in  error,  presented  the  following 
brief  of  points  and  authorities : 
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Ist.  Had  plaintiff  such  interest  in  the  bill  as  to  bring  suit 
thereon?  Rose  vs.  hoffan  tf  Redmond^  2  Speor^s  R.  424.  Story 
on  Promissory  MtteSj  §127. 

2d.  If  the  term  cashier  be  improper,  should  it  not  have  been 
tdcen  advantage  of  by  plea  in  abatement?  14  Common  Low 
RuU. 

3d.  If  the  declaration  was  defective,  it  was  cause  of  demur- 
rer, not  non-suit. 

4th.  If  defendant  has  sustained  no  damage,  we  are  entitled  to 
recover,  though  we  gave  no  notice.  17  Wendell  R.  94.  3 
Johns.  QiseSj  259. 

5tb.  Bills  payable  at  a  certain  time,  or  at  a  certain  number  of 
days  from  date,  need  not  be  presented  for  acceptance.  1 
Pders"  R.  25.  2  Peters'  R.  170.  CMtty  on  BiUsy  272,  '73. 
Prince's  Digest^  454, 462. 

6th.  Notice  is  unnecessary  to  charge  the  drawer  of  a  bill  of 
exchange,  when  he  has  withdrawn  his  funds.  4  Mason's  R 
113.  1  WendeU  A.  219.  21  WendeU  R  372.  7  Harris^ 
Johnson's  R  381.     CAiUy  on  BiUs,  449.     BaUy  on  BiUs,  296. 

7th.  Want  of  notice  and  protest  may  be  waived  by  ihe  draw- 
er,  by  subsequent  promise.  Chiiiy  on  Billsy  499,  500,  1,  2,  3, 
660.     Smith's  Mercantile  LaWy  304. 

8th.  The  Court  cannot  non-suit  when  there  is  evidence  on 
which  the  Jury  might  have  found.  2  Bays  R>  126.  5  Geo. 
R.  171.     CkiUy  on  BiUs,  501. 

9th.  We  were  entitled  to  recover,  under  the  money  count 
CSUUy  on  BUls,  577,  '78.    3  Johns.  Cases,  5. 

John  Floyd,  for  the  defendant  in  error,  relied  upon  the  follow- 
ing points  and  authorities : 

1st.  That  suit  must  be  brought  in  the  name  of  the  party  who 
has  the  legal  interest,  which  must  on  the  trial,  be  shown  by 
evidence. 

2d.  That  in  order  to  charge  a  drawer  of  a  foreign  bill  of  ex- 
change with  liability,  it  must,  if  due  at  a  certain  day  after  date, 
he  presented  at  its  maturity  for  payment,  and  if  not  paid,  it  must 
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protester],  and  notice  pven  to  the  drawer.     Siary  on  JBtUf,    ^ 

323,   '24,  '25,  '26,  '28,    108,  '18,  '19,  227,  '28,  '73,  378,^ 

59.     1  Eng,  Com.  Law,  626,  top  page.     Chiiiyy  top  page^  197^ 

nd  note. 

3d.  In  order  to  render  the  drawer  of  a  bill  of  exchange  liable.  -^ 

the  liolder  must   present  it  for   acceptance  and  payment,  anci.n 

pjive  notice  of  refusal  to  the  drawer.     Story  on  Bilhj  §§311    _J 

'12,  '67,  '73,  '75,  '76,  '77.     2  Johns.  Cases^  75. 

4th.  New  promise  must  be  conditional,  or  if  conditional,  th* 
condition  must  be  performed.     Story  on  Billsj  373. 

By  the  Court. — Nisbet,  J.  dcHvering  the  ophiion. 

[1.]  This  action  is  founded  on  a  bill  of  exchange,  drawn  h>y- 
the  defendant  below,  Ikrne,  upon  Robinson   &   Caldwell,  at 
Charleston,   South  Carolina,  and  payable  to  the  order  of  C.  D. 
Pace,   agent  of  the  Bank   of  Augusta,  Ga.     It  is   indorsed  by 
C.  D.  Pace,  agent,  to  the  order  of  James  W.  Davies,  cashier  of 
Bank  of  Augusta,  Cva.     The  dec^laration  is  in  the  name  of  James 
W.  Davis,  cashier  of  the  president,  directors  and  company  of 
the  Bank  of  Augusta.     He  who  holds  the  legal  title  to  the  bill 
is  entitled  to  sue.     Judge  Story  says,  that  "  in  cases  of  indorse- 
ment to  a  cashier  of  a  bank  as  cashier,  as  for  example,  to  A  B 
cashier,  it  is  competent  for  the  bank  to  maintain  a  suit  thereon, 
as  upon  an  indorsement  to  the  corporation,  or  for  the  cashier  to 
maintain   a  suit  thereon   in   his   own  name."     Story  on  Prom 
J\atesj  §127.     16  Pkk.  381.    2  Scamm.  B.  309.    S.  P.  4  Jtawf 
/?.  350. 

We  recognize  this  rule  upon  authority  so  reliable.     It  is,  he 
ever,  I  have  no  doubt,  better  in  all  such  cases,  for  the  corpo 
tion  to  bring  the    suit.     We  hold  that  in  this  case,  the    wc 
cashier  of  the  president,  directors  and   company  of  the  Ban] 
Aiigxista,  are   descriptio  persona^   and   that  the  action  is   ir 
name  of  James  W.  Davies.    The  indorsement  was  to  him,  < 
ier  Bank  of  Augusta,  Ga.     According  to  the  rule  laid  dov 
Judge  Siory^  upon  that  indorsement,  il  was  competent  for  \ 
sue  in  his  own  name.     He  is  liolder  of  the  lec^al   title   f 
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ose.  It  is  in  bis  own  name,  too,  that  he  sues  in  all  the 
its  in  this  declaration  ;  for  the  designation  with  which  the 
t  opens,  is  maintained  throughout.  There  are  tliree  counts, 
i  neither  of  which,  in  our  judgment,  is  it  possible  for  the 
itiff  to  recover. 

I.]  The  first  count  is  on  the  bill  itself  against  the  drawer, 
is  fatally  defective  in  this,  that  tlie  plaintiff  does  not  aver 
the  defendant  had  notice  of  the  dishonor  of  the  bill ;  nor 
he  aver  any  excuse  for  not  giving  notice.  Notice  of  non- 
lent  is  generally  indispensable  to  chaise  the  drawer  of  a 
)f  exchange.  It  is  a  condition  precedent  to  his  liability,  and 
:  be  averred  and  proved.  And  if  there  is  anything  in  the 
that  the  plaintiff  relies  upon,  as  dispensing  with  demand 
notice,  as  that  the  drawer  had  no  effects  in  the  hands  of  the 
'ee,  and  is  not  damaged,  that  must  be  averred  and  proven  on 
rial.     Bayl.  185.     Doug.   679.     7   East.  231.     12  East. 

ChitiyonBUlSj  197 /o  21 5. 
I.]  This  ij  a  foreign  bill,  being  drawn  by  a  citizen  of  Geor- 
ipon  a  firm  resident  in  the  City  of  Charleston,  S.  C.  A 
»st  for  non-payment  was,  therefore,  necessary,  and  an  aver- 
:  that  it  was  protested,  also  necessar}\  Being  payable  at  a 
certain,  it  was  not  necessary  to  present  it  for  acceptance  or 
rotest  it  for  non-acceptance.  But  it  was  indispensable  that 
plaintiff  plead  and  show  a  protest  for  non-payment,  or  an 
se  which  would  be  good  in  law,  why  it  was  not  protested. 
e  are  familiar  ndes  of  the  law  merchant,  and  I  shall  not 
1  upon  them.     2   Tetm  R.  713.     5  Ibidy  239.      12  East. 

3  A  and  A.  619. 
is  doubted  in  some  of  the  books  whether  an  excuse  for  not 
g  notice  may  not  be  proven,  under  a  general  allegation  of 
e.  I  believe  it  ought  to  be  specially  pleaded  at  Common 
,  certainly  under  our  Statute.  Here,  however,  there  is  no 
■Hon  of  notice  even. 

.J  It  is  a  rule  of  pleading,  that  one  count  in  a  declaration 
ot  be  aided  by  another.     Each  count  must  contain  within 

a  sufficient  cause  of  action.     In  the  second  count  in  this 
tfation,  the  plaintiff,  James  W.  Davies,  suing  in  his  own 
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name,  seeks  to  recover  for  money  loaned  and  advanced, 
avers  that  the  defendant  is  indebted  to  him  such  a  sum,  for  s: 
much  money  loaned  and  advanced  to  him,  the  defendant,  hj 
Columbus  D.  Pace,   agent  of  the  Bank  of  Augusta,  at  his 
quest,  and  being  so  indebted,  afterwards,  to  wit,  &c.  undeitoor« 
and  promised  to  pay  him,  the  plaintiff,  &c.     This  is  the  whol 
of  the  count.    It  contains  no  cause  of  action,  but  on  the  conUai  '  — : 
shows  affirmatively  that  the  plaintiff  cannot  recover  of  the  di 
fendant     Broad  as  is  the  remedy  by  action  on  the  case,  it 
unavailing  here.     There  is  no  express  undertaking  by  the  de* 
fendant  to  pay  the  plaintiff  anything,  nor  will  the  law  raise  na 
assumpsit  from  tlie  facts  stated,  by  the  plaintiff  showing  the 
money  was  advanced  to  the  defendant  by  the  agent  of  the  Bank 
of  Augusta  and  not  by  the  plaintiff.     A  loan  of  money  by  A  to 
B,  cannot  create  an  indebtedness  from  B  to  C.    So  far  as  this 
count  goes,  the  defendant  owes  the  plaintiff  nothing.     He  may 
owe  the  Bank  of  Augusta.    That  is  a  different  affair.     And  be- 
cause he  does  owe  the  Bank  of  Augusta,  he  does  not  owe 
James  W.  Davies. 

[5.]  Nor  is  it  possible  to  sustain  the  plaintiff  on  the  third 
count  The  plaintiff,  James  W.  Davies,  relies  in  the  third  count 
on  a  promise  by  the  defendant,  Byrne,  the  drawer  of  the  bill,  to 
pay  it.  He  avers  that  the  defendant  is  indebted  to  him  one 
thousand  dollars  by  draft,  of  such  a  date,  and  payable  thirty  dajs 
after  date,  and  in  consideration  of  his  indebtedness,  and  of  die 
draft  not  being  paid  by  the  drawees,  on  the  sixth  day  of  June,  1849, 
^  promised  to  pay  the  draft  drawn  by  him,  the  said  defendant,  on 
Messrs.  Robinson  &  Caldwell,  Charleston,  South  Carolina,  for  one 
thousand  dollars,  dated  Co\ington,  Gra.  March  13th,  1849 ;  and  in 
substance  and  legal  effect  as  follows :  thirty  days  after  date  pay 
to  the  order  of  C.  D.  Pace,  agent  of  the  Bank  of  Augusta,  one 
thousand  dollars,  anri  charge  the  same  to  Richard  Byrne — 
Messrs.  Robinson  &  Caldwell,  Charleston,  S.  C.  Provided  the 
said  firm  of  Messrs.  Robinson  &  Caldwell  would  settle  with 
him,  said  defendant,  fairly,  or  the  said  firm  would  convince  faim, 
defendant,  that  it  is  right  that  the  defendant  should  pay  Ae 
amount  of  this  draft  to  the  bank."    He  farther  avers,  that  Ae 
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^^  of  Robinson  &  Caldwell  have  settled  with  the  defendant 
^^irljr,  and  that  said  firm  had  convinced  him,  defendant,  that  it  is 
Hght  that  he  should  pay  the  amount  of  the  draft  to  the  bank, 
^Hd  that  the  defendant,  although  so  indebted,  has  not  paid,  al- 
though often  thereunto  requested,  &c.  The  defect  in  this  count 
18,  that  the  plaintiff  does  not  show  any  privity  between  himself 
and  the  defendant.  He  has  failed  to  show  that  he  is  owner  of 
the  draft.  He  does  not  set  forth  the  indorsement  by  Pace  to 
himself.  He  shows  the  title  to  the  bill  to  be  still  in  the  Bank  of 
Augusta.  Such  being  the  case,  he  claims  to  recover  upon  a 
promise  made  by  the  drawer  to  him,  to  pay  a  bill  belonging  to 
another,  to  wit:  the  Bank  of  Augusta.  From  the  pleading,  it 
appears  that  Byrne,  the  drawer,  may  be  liable  to  the  payee  (the 
Bank)  upon  it.  The  promise  then  upon  which  he  relies,  is  a 
promise  to  pay  to  him  the  amount  of  a  draft  or  bill  which  the 
promisor  owes  as  drawer  to  a  third  person.  It  is  true  that  he 
avers  that  the  defendant  is  indebted  to  him  $1000,  due  to  him 
on  a  draft,  and  then  sets  forth  the  draft.  But  he  does  not  show 
that  the  defendant  was  bound  to  him  on  the  draft,  and  does 
show  that  the  draft  was  payable  to  the  order  of  the  agent  of  the 
Bank  of  Augusta,*w*ho  has  never  indorsed  it  to  him.  The  bill 
is  a  good  consideration  to  support  a  promise  to  pay  its  amount 
to  the  legal  holder.  And  if  the  promise  to  pay  it,  be  sufficient 
in  law,  about  which  I  express  no  opinion,  the  Bank  of  Augusta 
can  recover  upon  it.  But  this  bill,  the  title  to  which  is  in  anoth- 
er, and  to  which  other  the  law  presumes  the  money  is  due,  is  not 
a  good  consideration  to  support  a  promise  to  pay  its  amount  to 
the  plaintiff.  If  A  be  indebted  to  B  by  bill,  and  A  promise  to 
pay  the  amount  of  that  bill  to  C,  the  promise  is  without  consider- 
ation«~it  is  a  nude  pacty  and  void.  That  is  just  the  case  made 
in  ttiis  count. 

Let  the  judgment  below  be  affirmed. 
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No.  45. — ^James  Coker,  plaintiff  in  error,  vs.  William  S.  Birgi 

defendant  in  error.* 

[1.]  A  livery  Htuble  iu  a  city,  erected   within  sixty-fivo   feet  of  a  hotel, 
prima  facie,  a  nuisance,  and  may  be  restrained  by  injunction. 

[2.]  The  answer  of  the  defendant,  admitting  the  facts  charged  in  the  bill,  as 
the  distance  and  relative   situation  of  the  stable  from  the  tarero,  but 
nying  that  a  livery  stable  in  a  nuisance,  is  mere  matter  of  opinion, 
not  sufficient  to  autliorize  the  dissolution  of  the  injunction,  before  the 
hearing. 

[8.]  Nor  will  the  Court  discharge  tlie  ad  interim  interdict,  so  far  as  tope 
the  experiment  to  be  made,  whether  a  livery  stable  could  be  erected 
constructed  in  such  a  manuer  as  not  to  be  a  nuisance. 


«4 


In  Equity,  in  Pike  Superior  Court.  Dissolution  of  the  injum<^^ 
tion,  upon  the  filing  of  the  answer,  by  Judge  Stark,  at  ChacKB — 
bers. 

The  bill  alleged  that  complainant,  on  12th  day  of  Novepib^^y 
1850,  purchased  the  Griffin  Hotel,  situated  upon  Broad-street,  i 
the  City  of  Griffin,  Pike  County,  for  the  purpose  of  keeping  op^ 
the  same  as  a  hotel,  to  which  business  it  hadj^een  appropriate 
for  several  years  previous ;  that  the  defendant,  on  or  about  tb 
20th  day  of  the  same  month,  commenced  building,  and  is  n 
actually  proceeding  to  erect  a  livery  stable,  upon  a  lot  coati-* 
guous  to  that  upon  which  the  hotel  is  situated,  and  only  separ^*-* 
ed  from  the  hotel  itself  by  some  sixty-five  feet,  and  also  froi^*^^ 
ing  Broad-street.  The  bill  alleges,  that  if  the  defendant  is  p««"' 
mitted  to  go  on,  and  complete  and  occupy  the  said  stable,  "tl*^ 
injury  to  complainant  and  his  family,  as  well  as  to  his  property* 
will  be  irreparable,  and  will  inevitably  result  in  the  loss  of  healt**» 
comfort  and  happiness  to  complainant's  family,  and  in  the  lo^^ 
of  patronage  to  his  hotel,  and  in  the  ruinous  diminution  in  t:l^^ 
value  of  his  property  ;  all  resulting  from  the  unhealthy  effla^*^* 
arising  from  the  stable,  from  the  collection  of  ffies  therefro«*^» 
and  the  interminable  stamping  of  horses  therein,  the  floor  bei^^^S 
laid  of  plank." 

*For  foruior  decision  in  this  case,  vec  9  Ga.  Rep.  426. 
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The  bill  prayed  an  injunction  to  restrain  the  defendant  from 
srecting  the  stable. 

The  Court  refused  to  sanction  the  bill,  which  decision  was 
by  writ  of  error,  brought  up  and  reversed  by  this  Court,  at  Ma- 
con, February  Terra,  1851. 

The  bill  was  subsequently  amended,  charging  that  the  defend- 
ant kept  a  jack  in  his  stable,  and  let  him  to  mares  upon  the  pre- 
mises, and  in  view  of  complainant's  hotel ;  and,  also,  that  the 
defendant,  for  the  purpose  of  increasing  the  volume  of  manure 
produced  in  and  about  his  stable,  kept  the  stalls  littered  with 
leaves,  thereby  increasing  the  danger  to  the  health  of  complain- 
ant's family  and  guests,  and  injuring  his  propert)'. 

In  his  answer,  the  defendant  admitted  all  the  material  facts, 
upon  which  the  equity  of  complainant's  bill  is  founded,  except 
that  he  had  removed  the  plank  floor  from  the  stable.  He  ad- 
mitted that  he  kept  a  jack  upon  the  stable  premises,  but  denied 
that  he  had  ever,  with  his  consent  or  knowledge,  been  let  to 
mares,  as  charged  in  complainant's  bill ;  although  in  his  absence, 
on  two  occasions,  such  might  have  been  the  case.  He  denied 
that  the  injury  apprehended  from  said  stable,  by  complainant,  to 
the  health  of  his  family,  and  the  value  of  his  property,  would 
be  realized,  and  that  he  intended  to  take  precautionar}-  meas- 
ures to  prevent  the  same,  by  sprinkling  lime  water,  keeping  the 
stalls  neat  and  clean,  &c. 

Upon  the  coming  in  of  the  answer,  affidavits  being  submitted 
to  support  the  charges  and  statements  in  both  the  bill  and  an- 
'swer,  counsel  for  defendant  moved  to  dissolve  the  injunction, 
which  motion  was  sustained  by  the  Court,  and  counsel  for  com- 
phinant  excepted. 

/Moore  &  Alford,  for  plaintiff  in  error. 

McCuNE  &  EzzARD,  for  defendant. 

By  the  Court. — Lumpkin,  J.  dehvering  the  opinion. 

This  was  an  application  to  Judge  Starky  at  Chambers,  to  dis- 
.lolTean  injunction. 

▼OLX  43 
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[1.]  The  bill  states,  that  the  complainant,  James  Coker,  be- 
came the  proprietor  of  the  Griffin  Hotel,  on  Broadway,  in  the 
City  of  Griffin,  on  the  12th  day  of  November,  1850 ;  that  flic 
property  is  chiefly  valuable  from  the  fact  of  its  being  a  hotel, 
and  that  it  has  been  occupied  and  kept  for  that  purpose  since 
the  year  1843,  and  that  such  was  complainant's  object  in  pur^ 
chasing  the  propert}' — the  value  of  which  is  estimated  at  $3000 
per  annum.  The  bill  charges,  that  the  defendant,  William  S. 
Birge,  about  the  20th  of  November,  1850,  commenced  building 
a  livery  stable,  with  a  plank  floor,  on  a  lot  immediately  west,  and 
adjoining  the  premises  of  the  complainant,  which  the  defendant 
bought  after  the  complainant  went  into  the  possession  of  the 
hotel — the  said  stable  fronting  Broadway,  and  running  back  par- 
allel with  the  tavern — ^the  object  of  the  defendant  being  to  keep 
and  board  horses. 

The  bill  further  alleges,  that  the  defendant  is  keeping  a  jack 
in  said  stable,  or  on  the  stable  lof,  and  that  he  permits  him  to 
be  tried  and  let  to  mares  on  the  premises,  within  view  of  com- 
plainant's guests,  and  of  complainant  himself  and  his  family, 
from  their  apartments  in  the  hotel.  It  further  states,  that  with 
a  view  to  increase  the  quantity  of  manure  to  be  produced  from 
the  stable,  the  defendant  is  in  the  habit  of  littering  the  stalls 
with  leaves,  and  complains  that  if  the  defendant  be  allowed  to 
complete  the  buildings  and  appropriate  them  to  the  purposes 
contemplated,  that  the  injury  to  the  complainant  and  his  family, 
as  well  as  his  property,  will  be  irreparable ;  that  it  will  result  in 
the  loss  of  health  and  comfort  and  patronage,  and  in  a  ruinous 
depreciation  of  the  value  of  complainant's  property,  in  conse- 
quence of  the  unhealthy  effluvia  that  will  arise  from  the  stable 
and  grounds,  the  collection  of  swarms  of  flies,  and  the  intermi- 
nable stamping  of  horses  therein,  and  from  the  indecent  noise 
and  exposure  of  the  jack ;  and  that  complainant  requested  the 
defendant  to  desist  from  erecting  said  stable  and  using  it  for  the 
purposes  stated,  which  he  refused  to  do. 

The  answer  admits  the  purchase  and  occupancy  of  the  ta- 
vern by  the  complainant,  the  object  for  which  it  was  bougfat|  and 
the  previous  use  to  which  it  had  been  applied,  and  the  relatiTe 
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distances  and  boundaries  of  the  two  lots.     It  denies  that  the 
hotel  is  as  profitable    as  it  is  represented  to  be  in  the  bill.     It 
admits,  also,  that  subsequent  to  the  purchase  of  the  hotel  by 
the  complainant,  the   defendant  became   the  owner  of  the   ad- 
joining property,  and  that  he   is  building  a  livery  stable  there- 
on, with  a  view  to  appropriate  it  to  that  business.     It  admits 
that  the  front  room  in  the  stable,  used  for  the  transaction  of  bu- 
siness, and  keeping  of  harness,  and  some  ten  or  twelve  stalls 
<x>ntiguous  thereto,  were  originally  floored  with  plank,  but  states 
that  the  plank  has  been  entirely  removed  from  the  stalls  since 
the  filing  of  the  bill.     It  denies  that  a  livery  stable  will  produce 
sickness,  if  kept  as  the  defendant  designs  keeping  this — ^that  is, 
to  remove  the  manure  and  leaves  daily,  and  cause  lime  water  to 
be  sprinkled  in  the  stalls,  and  this  he  considers  an  entire  pre- 
"ventive  against  disease,  as  well  as  ofifensive  smells.     It  also  de- 
nies that  swarms  of  flies  will  be  generated,  as  complainant  pro- 
iesses  to  apprehend,  and  asserts  that  so  far  from  the  stable's  di- 
minishing the  value  of  the  hotel,  by  reason  of  its  propinquity,  it 
"Will  increase  its  custom  on  that  account.     It  admits  that  the  de- 
fendant keeps  a  jack,  but  states  that  he  is  and  will  continue  to 
"be  confined  in  a  dark  stable  in  the  most  remote  comer  of  the 
lot,  entirely  removed  from  public  view.     It  denies  the  charge 
that  the  jack  was  tried  or  let  to  mares  except  twice,  and  then  by 
some  hands  in  the  defendant's  employ,  but  alleges   that  it  was 
done  during  the  casual  absence  of  the  defendant,  and  not  only 
without  his  knowledge,  but  contrary  to  his  vnshes.     It  admits 
that  the  defendant  intends  to  stand  said  jack  in  Griffin,  but  de- 
clares that  he  will  not  try  or  let  him  to  mares  in  the  stable  lot, 
hat  intends  to  provide  himself  a  place,  without  the  corporation, 
ibr  that  purpose.    It  admits  the  collection  of  leaves  to  be  used 
in  Uttering  the  stalls,  but  states  that  they  are  permitted  to  remain 
there  only  from  one  to  three  days,  when  they  are  carefully  and 
entirely  removed,  so  as  to  create  no  inconvenience  or  annoy- 
ance whatever.    It  admits  that  the  complainant  spoke  1o  the  de- 
fendant on  the  subject  of  erecting  the  livery  stable,  and  remon- 
strated against  it,  but  denies  that  it  was  done  in  a  spirit  of  Idnd- 
and  good  neighborhood. 
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At  the  hearing  of  the  motion,  affidavits  were  read,  both  to 
overcome  and  support  the  answer.  Without  adverting  to  their 
number,  or  detailing  the  contents  of  each,  it  may  be  sufficient 
to  state,  that  the  preponderance  of  the  testimony,  medical  and 
otherwise,  was  against  the  belief,  that  the  stable  would  be  inju- 
rious to  health,  especially  if  kept  in  the  manner  promised  by  the 
defendant. 

Judge  Stark  dissolved  the  injunction,  on  the  ground^  that  the 
equity  of  the  bill  had  been  entirely  sworn  off  by  the  defend* 
ant's  answer,  and  that  the  answer  had  not  been  overcome  by  the 
depositions  taken  for  that  purpose ;  and  counsel  for  complainant 
excepted. 

[2.]  After  bestowing  more  than  ordinary  reflection  upon  this 
case,  our  judgment  is,  that  the  ad  interim  restriction  should  not 
have  been  removed,  but  should  have  been  continued  to  the  final 
hearing. 

With  the  exception  of  the  plank  floor,  all  the  material  facts, 
charged  in  the  bill,  and  upon  which  the  injunction  was  granted, 
are  admitted  by  the  answer.  It  is  true,  that  the  evils  which  the 
complainant  says  he  fears,  the  defendant  insists  will  not  result 
At  any  rate,  he  maintains  that  the  livery  stable  can  be  kept  in 
such  a  way  as  to  prevent  these  consequences. 

[3.]  But  to  do  this  requires  extreme  vigilance  on  the  part  of 
the  proprietor.  The  leaves  and  manure  are  to  be  removed,  and 
the  stalls  sprinkled  with  lime  water  daily.  Will  this  be  done? 
What  security  has  the  complainant  that  this  extraordinary  care 
will  be  bestowed  ? 

If  upon  the  hearing,  the  Jury  should  be  of  the  opinion,  that 
this  stable  with  its  inmates  and  attendants,  is  not  a  nuisance  of 
itself,  but  that  it  may  be  kept  in  such  a  manner  as  to  make  it  un- 
objectionable, they  will  no  doubt  require  by  their  verdict  a  de- 
cree that  the  defendant  shall  enter  into  bond,  with  sufficient  se- 
curity, that  it  shall  be  kept  in  this  manner,  or  in  some  odier 
mode  provide  adequate  protection  to  the  complainant.  But  this 
cause  may  not  be  tried  for  several  years,  and  if  the  injunction  is 
dissolved,  what  security  has  Mr.  Coker  in  the  meantime  ? 
In  CaUin  vt.  Volentinej  (9  Paigty  575,)  the  defendant  by  bis 
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answer  insisted,  that  he  intended  to  use  a  slaughterhouse  in  such  a 
manner  that  it  would  not  be  a  nuisance  to  the  complainants  ;  but 
the  Vice  Chancellor  refused  to  dissolve  the  injunction  absolute- 
ly, and  this  decree  was  affirmed  by  the  Chancellor,  who  admit- 
ted that  it  was  perhaps  possible  to  carry  on  the  business  of 
slaughtering  cattle  to  a  limited  extent,  and  in  such  a  manner  as 
not  to  be  a  nuisance,  but  he  thought  it  wholly  improbable  that 
any  one  would  incur  such  cost  and  labor,  under  the  circumstan- 
ces. He  further  remarked,  that  the  answer  of  the  defendant, 
that  his  business  would  not  be  offensive,  &.c.  was  a  matter  of 
opinion  merely^  and  was  not  such  a  denial  of  the  whole  ec^uity  of 
the  bill,  as  to  the  situation  of  the  defendant's  building  in  refer- 
ence to  the  dwelling  of  the  complainant,  as  described  in  the 
bill,  and  which  would,  jwima  facie^  render  the  occupation  of  the 
defendant  a  nuisance,  as  would  entitle  him  to  a  dissolution  of 
the  injunction  as  a  matter  of  course. 

So,  in  the  case  of  The  Bumi  bland  Whale  Fishing  Company 
vs.  TroUer^  (5  WUs.  4  Sh.  Pari.  Rep.  649,)  which  came  before 
the  House  of  Lords  upon  an  appeal  from  Scotland,  that  Court 
continued  the  injunction,  although  the  defendants,  as  in  this  case, 
denied  that  in  the  particular  manner  which  they  intend  to  carry 
on  their  business,  it  would  be  a  nuisance  to  the  neighboring  in- 
habitants. Md.  And  in  the  more  recent  case  of  SwinUm  and 
others  vs.  Pedie^{l5  Shaw  fy  Denl.  Sess.  Ca.  775,)  the  Lords  of 
Session  in  Scotland  refused  to  discharge  the  ad  interim  injunc- 
tion, so  far  as  to  permit  the  experiment  to  be  made,  whether  a 
slaughter  house  could  be  erected  and  conducted  in  such  a  man- 
ner as  not  to  be  a  nuisance  to  the  northern  suburbs  of  Edinburg, 
in  the  manner  suggested  by  the  defendant,  and  the  decision  of 
the  Court  in  that  case  was  substantially  sustained  upon  appeal 
to  the  House  of  Lords,  in  1839.  {Maclean  4*  ^ob.  Pari.  Rq). 
1018,  S.  C.)     Ibid. 

The  order  of  the  Circuit  Judge  dissolving  the  injunction  must 
be  reversed. 
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No.  46. — ^Mary  C.  Beall,  administratrix,  ic.  plaintiff  in  error, 
vs.  Wm.  H.  Beall  and  another,  defendants."^ 

[1.]  Where  a  private  Act  of  the  Legislature  was  paased,  legiUmatixing  cer- 
tain persons  therein  named,  and  authorizing  them  to  inherit  as  lawful  hein 
of  their  reputed  father,  which  Act  was  alleged  to  haye  been  passed  without 
the  assent  of  such  reputed  father :  Held,  that  on  the  trial  of  the  question 
of  the  alleged  fraud,  in  procuring  the  Act  to  be  passed  without  such  aiocnt, 
it  was  competent  for  the  party  alleging  the  fraud,  to  prove  that  the  Sen- 
ator who  was  in  the  Legislature  from  the  same  County  in  which  Uie  re- 
puted father  lived,  was  present  in  the  Senate,  heard  the  bill  read  three 
times,  and  that  he  never  heard  any  evidence  of  the  assent  of  the  reputed 
father  to  its  passage,  at  that  time. 

[2.]  Held  also,  that  it  was  competent  to  prove  by  a  witness  who  read  from 
a  newspaper,  in  the  hearing  of  the  reputed  father,  the  title  of  the  Act, 
that  he  angrily  replied,  *'  that  he  wished  some  people  would  attend  to 
their  own  business/' 

[3.]  Where  a  witness  had  been  a  security  on  an  administration  bond  for  a 
short  time,  and  wus  discharged  from  all  future  liability  by  the  Court  of 
Ordinary :  Held,  that  such  witness  was  competent  in  a  suit  by  persons 
claimiug  to  be  distributees  of  the  intestate,  against  the  administratrix,  to 
prove  in  behalf  of  such  admini«tratrix  that  the  complainants  were  not  en* 
titled  to  any  share  of  the  estate,  and  that  the  record  of  the  judgment 
against  such  administratrix  would  not  be  even  prima  facie  evidence  of  the 
liability  of  such  discharged  security,  in  a  suit  on  the  administration  bond 
against  him ;  there  being  no  allegation  in  the  record  of   any  fnaladmimt- 
tration  by  the  administratrix,  during  the  time  the  tntne$8  toae  such  securUy, 
In  order  to   exclude  the  witness  on  the  ground  of  interest,  it  must  i^pcv 
that  the  record  would  be  legal  evidence  against  him  in  some  other  action. 

[4.]  When  requested  to  do  so,  it  is  not  only  the  province,  but  the  duty  of 
the  Court,  on  the  trial  of  Equity  causes,  to  instruct  the  Jury  what  portiooi 
of  the  defendant's  answer  are  responsive  to  the  allegations  in  the  complain- 
ant's bill,  so  that  the  Jury  may  understand  from  the  proper  source,  what 
is  legal  evidence  for  their  consideration,  and  what  is  not  legal  evidence. 

In  Equity,   in  Upson  Superior  Court.     Tried  before  Judge 
Stark,  April  Term,  1851. 

This  was  a  bill  in  Equity,  filed  by  the  defendants  in  error,  for 
their  distributive  share  of  the  estate  of  Alpheus  BeaU,  deceased. 


*NoTE.~For  former  decision  in  this  cause,  see  8  Oso.  Bep,  210. 
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The  bill  alleges,  that  complainants  are  the  illegitimate  chil- 
dren of  Alpheus  Beall ;  that  they  were  legitimatized  by  an  Act  of 
the  Legislature,  passed  in  the  year  1843,  and  that  they  were 
entitled  to  two- thirds  of  said  estate,  and  Mary  C.  Beall,  the  ad- 
ministratrix and  widow,  to  the  other  third  ;  and  concludes  with 
the  usual  prayer. 

The  defendant,  in  her  answer,  admits  "  that  a  bill  as  set  forth 
in  complainant's  bill,  passed  the  General  Assembly  of  the 
State  of  Georgia,  and  was  sanctioned  by  the  Governor,  as  charged 
in  form,  but  she  expressly  denies  that  the  same  is  an  Act  of  the 
Legislature  of  said  State,  and  of  binding  force  as  a  law ;  and 
diis  defendant  says  to  the  best  of  her  information  and  belief,  and 
she  expressly  charges  that  the  said  pretended  Act  was  procured 
to  be  passed  wholly  at  the  instance  and  request  of  said  Fred- 
erick Beall,  mentioned  in  complainant's  bill,"  &c. 

The  defendant  charges,  in  her  answer,  that  tlie  bill  was  passed 
by  the  Legislature  without  the  knowledge  and  assent  of  Alpheus 
Beall. 

On  the  trial,  the  defendant  in  the  Court  below,  sought  to  prove 
by  William  Taylor,  "that  he  was  the  Senator  from  Upson 
County  in  the  Legislature  of  1843,  and  that  he  heard  the  bill  legit- 
imatizing complainants,  read  three  several  times,  and  that  he 
never  heard  any  evidence  of  the  assent  of  Alpheus  Beall  pre- 
sented to  the  Senate."  The  Court  rejected  the  witness,  and  coun- 
sel for  defendant  excepted. 

The  defendant  proposed  to  prove  by  Charles  W.  Moore,  that 
"immediately  after  the  list  of  Acts  of  the  Legislature  of  1843 
appeared  in  the  papers,  he  in  the  presence  of  company,  read 
the  one  legitimatizing  complainants,  to  Alpheus  Beall,  when  the 
said  Beall  angrily  remarked,  "  that  he  wished  some  people 
would  attend  to  their  own  business  ; "  when  Moore  retired,  but 
soon  after  returned  and  asked  Beall  if  his  remark  was  intended 
for  him,  and  he  (Beall)  said  "  certainly  not."  The  evidence 
was  objected  to  by  complainant's  counsel ;  tlie  Court  rejected 
it,  and  counsel  for  defendant  excepted. 

The  defendant  proposed  to  introduce  Thomas  F.  Bethel  and 
Benjamin  Bethel,  to  prove  the  sayings  of  Alpheus  Beall,  going 
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to  show  that  the  said  Act  of  the  Legislature  was  passed  withoi: 
his  assent  and  against  his  will,  and  also  to  impeach  the  testim  o 
ny  of  Thomas  Beall,  a  witness  for  complainants. 

Counsel  objected,  because  the  witnesses  were  securities  upoa 
the  administration  bond  of  defendant.  The  Court  sustained 
the  objection,  and  counsel  for  defendant  excepted. 

Upon  their  voir  dire^  the  Bethels  testified  that  they  were  not 
interested  in  tlie  event  of  the  suit. 

It  appears  that  letters  of  administration  were  granted  to  the 
defendant  on  the  estate  of  Alpheus  Beall,  in  September,  1848, 
and  the  Bethels  went  her  security  upon  the  bond. 

In  January,  1849,  it  being  represented  to  the  Court  of  Ordi- 
nary of  Upson  County,  that  the  bond  was  too  small,  the  Court 
required  the  defendant  to  give  a  new  bond  in  a  larger  amount, 
and  ordered  the  old  bond  to  be  discharged  for  all  future  acts; 
•which  she  did — the  Bethels  not  signing  the  new  bond  as  securi- 
ties. On  the  21st  April,  1851,  the  defendant  executed  to  the 
Bethels,  a  bond  of  indemnity  with  good  and  ample  security,  in- 
demnifying them  for  all  loss  as  her  securities,  as  aforesaid. 

The  cause  being  closed,  defendant's  solicitor  requested  the  Couit 
to  charge  the  Jurj', "  that  the  Legislature  only  h^d  the  constitutional 
power  to  pass  such  a  law  as  the  one  set  up  in  the  bill,  by  consent  of 
Alpheus  Beall."  The  Court  refused  so  to  charge,  but  did  charge 
the  Jury,  "  that  the  passage  of  such  a  law  without  the  assentof 
Alpheus  Beall,  expressed  or  implied,  is  such  a  fraud  as  renders 
the  law  inoperative  ; "  and  defendant's  counsel  excepted. 

Counsel  for  defendant  also  requested  the  Court  to  charge  the 
Jury,  "that  the  answer  of  the  defendant,  responding  to  the  charge 
in  the  bill  in  relation  to  the  Act  of  the  Legislature,  is  evidence 
for  the  defendant." 

The  Court  refused  so  to  charge,  but  instructed  the  Jury* 
"  that,  that  part  of  the  answer  that  set  up  the  *  Act '  to  have 
been  fraudulently  passed  at  the  instance  of  Frederick  Beall,  was 
not  responsive,  and  was  not  evidence  for  the  defendant"  Coun- 
sel for  defendant  excepted. 

Counsel  for  defendant  requested  the  Court  to  charge  the  J1U79 
"  that  it  is  their  province  and  duty  to  determine  what  portionf  <» 
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the  defendant's  answer  are  responsive  to  the  allegations  in  ccm- 
plainanl's  bill,"  which  the  Court  refused  to  do,  but  did  charge, 
that  sacAi  was  the  province  anl  duty  of  the  Ct)urt ;  coiHKsel  for 
defend  int  excepted,  and  upon  these  .several  exceptions  ha.s  as- 
signed eirors. 

GiBsox  and  Flovd,  for  plaintiT  in  error. 

GooDE  and  CnAP?ELL,  for  defendants. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

The  ri^jht  of  the  complainants  to  a  decree  in  this  case,  is 
based  on  the  Act  of  the  l-e;;isli»tuie  passed  in  1843.  This 
being  a  pnvate  Act,  it  is  now  a>s  liied  on  tiie  ground  that  it  was 
fraudiden-ly  ])rocured  to  be  pass/il,  wit'ioutthe  assent  of  Alpheus 
Beaii,  whose  property  the  complainants  seek  to  inherit  under  it. 

[1.]  To  establish  the  fact  that  Alpheus  Beall  did  not  assent 
to  the  passage  of  the  Ar:t  of  1843,  the  defendant  offered  the  ev- 
idence of  Wm.  Taylor,  who  was  the  Senator  from  the  County 
of  Upson  in  the  Legislature,  in  the  year  1843,  to  prove  that 
fact,  and  also  to  prove  t!:at  he  heard  the  bill  legitimatizing  the 
complainants,  read  three  several  times,  and  that  he  never  heard 
•  any  evidence  of  the  assent  of  Alpheus  Beall  presented  to  the 
Senate ;  which  evidence  so  offered,  was  rejected  by  the  Court, 
and  the  defendant  excepted.  This  evidence,  it  is  true,  was 
negative  in  its  character,  but  in  a  question  of  alleged  Jravd^  we 
think  it  was  admissible,  as  a  circumstance  from  which  the  Jury 
might  draw  the  inference  that  his  assent  was  not  given,  espe- 
cially when  taken  in  connexion  with  other  facts  proved  on  the 
trial. 

The  witness  was  the  immediate  representative  of  Alpheus 
Beall,  who  resided  in  the  same  County  with  him,  and  it  is  usual 
to  entrust  the  members  of  the  Legislature  from  the  respective 
Counties,  with  the  management  of  such  bills  as  relate  to  their 
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local  wants  or  private  affairs.  The  question  is  not  as  to  the 
weight  to  which  the  evidence  may  have  been  entitled  before  the 
Jury,  but  the  question  is,  was  the  evidence  competent  for  the 
consideration  of  the  Jury  on  the  trial  of  the  question  made  by 
the  record  ?  We  are  of  the  opinion  it  was  competent^  and  ought 
to  have  been  admitted. 

[2.]  The  defendant  then  offered  the  testimony  of  Charles 
W.  Moore,  for  the  purpose  of  proving  that  soon  after  the  list  of 
the  Acts  passed  by  the  Legislature  of  1843  appeared  in  the 
newspapers,  he  read  the  one  legitimatizing  the  complainants,  in 
the  presence  of  Alpheus  Beall  and  others,  when  Beall  angrily 
remarked  "  tfiat  he  wished  some  people  would  attend  to  their 
awn  business."  When  witness  asked  Beall  if  the  remark  was 
intended  for  him,  he  replied,  "  certainly  not."  This  evidence 
was  rejected  by  the  Coiul,  and  the  defendant  excepted. 

This  evidence,  in  our  judgment,  was  competent  for  the  con- 
sideration of  the  Jury,  being  a  ciraimstance  relating  to  tlie  pas- 
sage of  the  Act,  wliich  is  now  assailed  for  want  of  the  assent  of 
Alpheus  Beall  to  its  introduction  and  passage  through  the  Le- 
gislature. What  effect  it  might  have  had  on  the  minds  of  the 
Jury,  is  another  question. 

[3.]  The  defendant  then  offered  the  evidence  of  Thomas  F. 
Bethell,  and  Benjamin  Bethell,  to  prove  the  sayings  of  Alpheus 
Beall,  going  to  show  that  said  Act  of  the  Legiskture  was  pass- 
ed without  his  assent,  and  against  his  will,  and  also  to  impeach 
the  testimony  of  Thomas  Beall,  a  witness  for  complainants. 

Their  testimony  was  objected  to,  on  the  ground  that  they  were 
securities  for  the  defendant  on  her  administration  bond.  The 
facts  in  regard  to  the  competer>cy  of  these  witnesses  at  the  time 
of  the  trial,  are  as  follows :  In  September,  1848,  letters  of  ad- 
ministration were  granted  to  the  defendant  on  the  estate  of  Al- 
pheus Beall,  and  the  Bethells  became  her  securities  on  her 
administration  bond.  In  January,  1849,  it  was  represented  to 
the  Court  of  Ordinary,  that  the  bond  given  was  for  too  small  an 
amount,  and  the  Court  required  bond  and  security  for  a  larger 
amount,  passing  an  order  that  the  defendant  should  give  a  new 
bond  for  a  larger  amount,  and  that  the  old  bond  and  the  securi- 
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ties  thereto,  should  be  discharged  from  all  future  liability  for  the 
acts  of  the  defendant  as  administratrix.  The  Bethells  were  not 
her  securities  on  the  new  bond,  but  she  gave  other  securities. 

The   Bethells  were   only  securities  for  the   defendant,   from 
September,  1848,  until  January,  1849,  about  four  months.     On 
the  2J  St  April,  1851,  the  defendant  executed  to  the  Bethells,  a 
bond  of  indemnifyy  in  the  sum  of  $34,000,  indemnifying   them 
from  all   liability  whatever,  on  account  of  their  serurityship  on 
her  administration  bond,  as  above  stated,   with   omple  security. 
Both  of  the  witnesses  stated  at  the  trial,  on  their  voir  d%rej  that 
they  were   not  interested  in  the  event  of  the  suit,  but  that  they 
had  signed  the  first  bond  as  securities,  with  ThompsoA  Graham, 
asalieady  mentioned.     The  witnesses,  upon  the  foregoing  state- 
ment of  facts,  were  rejected  by  the  Court,  and  the  defendant  ex- 
cepted ;  and  the  question  is,  whether  they  were  properly  reject- 
ed, on  the  state  of  facts  made  by  the   record  ?     In  Jidams  vs. 
Barretty  (3  Keliy^  277,)  this  Court  hold,  that  to  render  a  witness 
incompetent  on  the  prround  of  interest y  it   must  be  shown  that  he 
will  either  gain  or  lose   by  the  direct  legal  operation  and  effect 
of  the  judgment,  or  that  the  record  toitl  be  legal  evidence  for,  or 
against  him,  in  some  other  action^  and  that  the  interest  to  exclude 
a  witness,  must  be  a  present,  certain,  and  vested   interest,  and 
not  an  interest  uncertain^  remote^  or  contingent.    The  complain- 
ants have  filed  their  bill  in  this  case,  against  the  administratrix 
of  Alpheus  Beall,  to  recover  two-thirds  of  his  estate,  alleged  to 
be  in  her  hands.   There  is  no  allegation  that  she  has  toasted  any 
portion  of  that  estate;  the  only  question  in  controversy  between 
the  parties,  as  shown  by  the  record  is,  as  to  the  right  of  the  com- 
plainants to  recover,  as  legal  dtstrtbtdees  of  Alpheus  Beall.     The 
witnesses  offered  by  the  defendant,  were  her  securities  on  her 
administration  bond,  and  they  were  offered,  not  for  the  purpose 
of  shovring  she  had  properly  administered  the  effects  of  the  in- 
testate, but  for  the  sole  purpose  of  dejeaitng  the  complainants'  legal 
right  to  recover  any  portion  of  the  intestate's  estate.     In  such  a 
case,  the  witnesses  offered  were  competent^  according  to  the  rule, 
at  stated  by  Mr.  Starkie^  for  he  says,  ^  in  an  action  against  an  ad- 
noiiatrator,  one  of  his  securities  for  the  due  adomns^x^o'tL  ^i 
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the  effects,  is  a  competent  witness  to  de/eat  the  action,  for  the 
bare  possibility  that  an  action  will  be  brought,  is  no  objection  to 
competency.  2  Starfcie^s  Ev.  lib.  The  author  refers  to  the  case 
of  Carter  vs.  Pearce^  (1  Term  R.  163,)  in  support  of  that  rule, 
which  clearly  and  satisfactorily  sustains  it. 

There  being  a  bare poss'ibility  that  an  action  might  be  brought 
against  the  witnesses  at  some  time,  as  sureties  on  the  ad- 
ministration bond,  is  not  sufficient,  it  would  seem,  under  the 
general  rufe,  to  exclude  them  from  testifying  to  the  facts  which 
they  were  called  to  prove  in  this  case. 

The  defendants  in  error,  however,  insist  that  according  to  the 
rulings  oP  this  Court,  the  record  of  this  suit  against  the  defend- 
ant as  administratrix,  could  be  given  in  evidence  in  an  action 
against  the  securities  on  the  bond,  and  therefore,  the  witnesses 
were  incompetent.  It  is  true,  that  tliis  Court  has  held,  that  in 
an  action  upon  an  administration  bond  against  the  securities 
thereto,  the  judgment  or  decree  rendered  against  their  principal, 
was  prima  facte  evidence  against  them,  but  this  Court  never 
has  held,  that  when  securities  to  an  administrator's  or  guardian's 
bond,  have  been  discharged  by  the  Court  of  Ordinary,  that  a 
general  judgment  or  decree  to  account,  rendered  against  suclf 
administrator  or  guardian,  was  even  prima  facie  evidence  that 
their  principal  had  wasted  the  effects  entrusted  to  them,  pretntms 
to  their  discharge,  unless  that  fact  was  specially  alleged,  and  ap- 
peared on  the  face  of  the  proceedings ;  but  on  the  contrary,  we 
held,  in  Woods  vs.  Vason,  (1  Kelly,  89,)  and  in  Bryant,  guardian^ 
vs.  Given  and  mfe,  (1  Kellyj  375,)  that  in  order  to  make  such 
discharged  security  even  prima  facie  liable,  the  judgment  or 
decree  must  purport  to  charge  the  administrator  or  guardian 
with  some  act  of  maladministration  before  his  discharge. 

That  the  judgment  or  decree,  which  may  be  rendered  against 
the  administratrix  in  this  case,  and  a  return  of  nvUa  boria  on  the 
execution  issued  thereon,  would  be  pfnwa  fade  evidence  of 
waste  on  the  part  of  the  administratrix,  is  readily  admitted,  but 
at  wliai  time  ? 

To  make  the   record    even  prima  fade  evidence  against  tlM 
j/b'st  aecuritiesi  it  should  ap^at  oiv  its  feice  that  the  waste 


DECATUR,  AUGUST  TERM,  1851.  349 


Bciill  vs.  Beall    and  iin<)tiir>r, 


Committed,  or  the  acts  of  maladministration  complained  of,  were 
done  while  the    first  securities  were    bound,  and    hp/hre  their 
discharge.     Inasmuch  as  this  record  does  not  sliow  or  allege  any 
act  of  maladministration   by   the  defendant,  during  the  time  of 
Ae  first  securities,  the  judgment  or  decree  which  may  be  obtain- 
ed thereon,  would  not  be  even  prima  fade  evidence,  to  charge 
^Aem  in  a   suit  upon  the  administration  bond  ;  non  comiat^  that 
Hny  act  was  done  by  the  administratrix  during  the  four  months 
tfce  proposed  witnesses  were  securities  to  her  bond,  that  would 
^ake  them  liable  in  any  manner  whatever.     The  record  of  this 
Jxidgment  might  be  admissable,  in  a  suit  against  the  witnesses  as 
Securities  on  the  bond,  to  prove  (he  fad  that  such  a  judgment 
4iad  been  rendered  against  the  administratrix,  but  not  to  prove, 
^ren  frima.  facie^  they  were  liable  to  pay  the  amount  of  it,  for 
\he  reason,  it  does  not  purport  to  charge  the  administratrix  with 
^aiy  act  of  maladministration  while   they  were   her  securities. 
*rhe  distinction  is  between  the  admissability  of  the  record  of  a 
judgment,  to  prove  the  fact   that  such  a  jxtdgrntnt  had  been  ren- 
dered^ and   the  admissability  of  the  record   of  a  judgment,  to 
prove   the   indh  of  any  fact  on  which  such  judgment  is  found- 
ed, so  as  to  make  it  evidence  for,  or  against,  third  persons,  who 
were  not  parties  to  such  judgment.     The   record  of  the  judg- 
ment in*  this  case,  would  not,  in  the  view  which  we  take  of  it,  be 
e\en prima   facie  legal  evidence  against  the  securities  on  the  first 
bond,  and  therefore,  the  general  rule,  as  stated  by  the  Court  in 
Carter  vs.  Pearce^  applies,  and  the  witnesses  offered  diil  not  have 
such  a  direct  legal  interest  in  the  question,  or  in  the  record,  as 
would  render  them  incompetent,  according  to  the  ruling  of  this 
Court  in  Mams  vs.  Barrett.  It  is  an  established  rule,  that  where  the 
matter  of  interest  is  doubtful^  the   objection  goes  to  the  credd  of 
the  witness,  and  not  to  his  competency.     1  Greenleaf  Ev.   §390. 
Mrahams  vs.  Bunn^  4  Burrows^ Rep.  2255. 

We  are  of  the  opinion,  there  is  no  error  in  the  refusal  of  the 
Couit  to  charge  the  Jury  as  requested,  in  relation  to  the  assent  of 
AJ^eus  Beal  to  the  passage  of  the  law,   or  in  the  charge  as 
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The  Court  charged  the  Jury,  "  that  the  passage  of  the  law  in 
question,  without  the  assent  of  Alpheus  Beall,  express  or  tm- 
phfdy  is  such  a  fraud  as  renders  the  law  inoperative."  The  assent 
of  Beall  may  be  imphed  from  his  acts ;  as  for  instance,  if  it  could 
be  shown  that  he  was  in  either  House  of  the  Legislature,  and 
heard  the  bill  read  there,  and  made  no  objections,  or  any  other 
act  of  like  character,  going  to  sliow  that  he  had  knowledge  of 
the  fact,  and  made  no  ohjecHon, 

That  portion  of  the  defendant's  answ^er  which  alleges  that 
the  Act  of  the  Legislature  was  /raudtdently  procured  by  Predendc 
Beally  is  not,  in  our  judgment,  responsive  to  the  allegations  in 
the  complainant's  bill,  and  therefore,  is  not  evidence  for  her. 

[4.]  When  requested  so  to  do,  it  is  not  only  the  province,  but 
the  duty  of  the  Court  to  instruct  the  Jury,  what  portions  of  the 
defendant's  answer  are  responsive  to  the  allegations  in  the  com* 
plainant's  bill,  so  that  they  may  understand  from  the  proper 
source,  what  is  legal  evidence  for  their  consideration,  and  what 
is  not  legal  evidence. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  47.— John  W.  Fowler,  plaintiff  in  error,  vs.  D.  G.  Wal- 

DRIP,  defendant. 

[1.]  This  Court  will  not  award  a  new  trial  upon  the  ground  that  Ae  Terdic* 
is  contrary  to  the  evidence,  where  there  is  conflicting  testimony. 

[2.]  Where  the  Court  instructs  the  Jury,  that  in  weighing  the  evidence  tb«f 
are  to  give  the  most  weight  to  those  witnesses  who  are  not  under  Uieinin- 
ence  of  those  biases  which  ordinarily  control  our  feelings  and  wiAt^ 
this  Court  cannot  infer  that  the  Jury  disregarded  the  charge  of  the  Owrt» 
from  the  fact  that  their  verdict  was  in  accordance  with  the  evidence  of  • 
witness  who  was  the  daughter  of  the  party  in  whoae  favor  the  verdict  wti 
rendered. 
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l^]  The  title  of  a  Inmafide  purcbaser   without  notice  of  a  prior  voluntary 
CoD?ejance  is  good. 

[^•]  To  defeat  the  title  of  a  bona  fide  purchaser,  in  faror  of  a  prior  voluntary 
eooveyance,  notice  of  that  convcyaoce  at  the  f  iine  of  his  purchase,  must 
be  brought  home  to  him.  Hie  regi^try  of  a  voluntary  deed  is  not  uoiicc  to 
A  subsequent  purchaser.  Notice  of  such  deed  mu^t  be  actual ;  it  cannot  l>e 
eonstnactive.  Whether  the  notice  be  carried  home  to  the  purchaHer,  de 
pends  upon  the  circumstances  of  each  case,  aud  the  evidence  adduced  to 
prove  it. 

Trover,  in  DeKalb  Superior  Court.  Tried  before  Judge  Hill, 
March  Term,  1851. 

This  was  an  action  of  trover,  brought  by  the  defendant  in 
error,  against  the  plaintiff  in  error,  for  the  recover)-  of  a  negro 
woman  and  child,  and  their  hire. 

The  defendant  pleaded  the  general  issue. 

On  the  trial,  the  plaintiff  read  in  evidence  a  deed  of  gift  for 
the  negroes,  from  Edah  Fowler,  (the  mother-in-law  of  the  plain- 
tiff, and  the  mother  of  the  defendant,)  dated  the  17lh  day  of 
February,  1845,  attested  by  Benj.  F.  Shumate  and  Lemuel 
Dean,  J.  P.  and  recorded  in  the  Clerk's  office  of  the  Superior 
Court  of  DeKalb  County,  on  the  4th  day  of  June,  1846. 

The  plaintiff  introduced  several  witnesses,  to  prove  posses- 
sion of  the  negroes  by  the  defendant. 

William  Mason  swore,  that  the  woman  in  January,  1848,  was 
worth  $600  00,  and  the  child  $150  or  $200,  and  thinks  he  is 
now  worth  $350  or  $400,  and  that  the  hire  is  worth  $60  per 
year. 

The  defendant  attacked  this  "  deed  of  gift,"  on  the  ground 
of  fraud. 

Lemuel  Dean  swore,  that  at  the  request  of  plaintiff,  he  wit- 
nessed the  execution  of  the  '^  deed ;"  that  plaintiff  told  him 
be  wished  it  kept  secret ;  that  at  the  time  Mrs.  Fowler  signed 
t|,  she  was  lying  in  bed,  very  ill ;  he  thinks  it  w  as  not  read. 

Plaintiff  stated  the  object  of  the  deed  was  to  convey  to  him 
tihe  negroes,  after  the  old  lady's  death,  she  reserving  a  life  estate 
III  them ;  thinks  that  it  was  not  read  to  the  old  lady,  from  the 
bet  tiiat  he  is  mistaken  in  the  character  of  the  instrument. 
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He  witnessed  a  bill  of  siile  afterwards,  from  Mrs.  Fowler  to 
he  (iLfentlaiit,  for  the  same  negroes  ;  the  defendant  gave  the  old 
iadv  a  ney-ro  ^irl  hv  the  name  of  Marv,  in  exclian^e  for  them, 
and  his  note  fur  •'f^  too ;  it  was  executed  tlie  7th  day  of  Janiiar}-, 
1818.  The  defendant  then  read  in  evidence,  a  release  from 
lohn  \V.  Kowh  r  to  Kflah  Fowler,  tVom  her  liability  upon  her 
warranty  in  the  bill  of  sale,  executed  bv  her  to  the  defendant. 

Mrs.  Kdali  Fowler  swore,  "  I  do  not  recollect  of  ever  signing  a 
deed  of  Lciilto  the  i)lainlitr;  I  do  have  some  recollection  of  sign- 
ing sonuMhinix,  which  I  thought  was  a  will,  by  which  I  convey- 
ed to  the  plaintilf,  the  negro  woman  Lucy,  reserving  to  myself 
the  use  and  control  of  said  nej^ro  during  my  life,"  &r.  She 
further  swears,  ''that  she  can  neither  read  nor  write." 

The  defendant  read  in  evidence,  a  bill  of  sale  from  Edah 
Fowler  to  himself,  for  the  negroes  in  controversy,  attested  by 
Lemuel  Dean,  J.  P.  and  proved  by  him  to  have  been  executed 
on  the  7th  dav  of  January,  1848. 

Plaintiff  in  rebuttal,  read  in  evidence,  the  testimony  of  Misa. 
Edah  Ann  J.  Waldrip,  taken  by  depositions. 

She  swore,  "  that  she  was  present  when  the  deed  of  gift  to 
plaintiff,  was  read  by  Dean  to  Mrs.   Edah   Fowler ;  that  Dean 
asked  her  if  that  was  the  way  she  wanted  it  made,  and  she  an- 
swered in  the  aflninative  ;  that  Shumate  asked  Dean  to  read  if 
again,  which  he  dici,  and  the  old  lady  again  said  that  it  was  as 
she  w-anted  it;  and  remarked  that  there  had  been  so  muchlaw- 
ing  about  the  estate  already,  that  she  intende'd  to  place  thai  out 
of  dispute,  and  intended  that  the  plaintilf  should  have  it." 

Benjamin  F.  Shumate  swore,  that  Mrs.  Fowler  enjoined  »- 
crecy  at  the  time  the  deed  of  gift  was  executed ;  thinks  that 
Dean  read  it  to  her;  and  thinks  that  at  his  request  it  was  rewf 
a   second  time ;  that  the  old  lady  remarked  that  she  would  nc 
have  fixed  her  property  as  she  did,  if  they  had  not  gone  to  la 
about  the  other  property. 

The  Jury  found  a  verdict  in  favor  of  the  plaintiff.     Cour 
for  defendant  moved  for  a  new  trial,  on  the  grounds, 

1st.  Because  the  verdict  is  contrary  to  evidence. 

2nd.  Because  it  is  contrar)  to  law. 
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3rd.  Because  it  is  contrary  to  the  charge  of  the  Court. 
The  Court  overruled  the  motion,  and  counsel  for  defendant 
excepted. 

EzzARD,  for  plaintiflF  in  error,  contended — 

1.  That  Fowler  was  a  bona  fde  purchaser  without  notice  of 
the  voluntarj'  deed,  and  was  therefore  protected.     6  Ga,  B.  111. 

2.  That  the  registry  of  a  deed  not  duly  and  legally  recorded, 
is  not  even  constructive  notice.     5  Masov?s  R,  244. 

3.  That  the  verdict  was  manifestly  contrary  to  the  evidence, 
so  far  as  the  hire  was  concerned. 

4-  That  the  verdict  was  contrary  to  the  charge  of  the  Court, 
as  to  the  weight  of  the  evidence. 

Murphy  &  Calhoun,  for  defendant,  contended — 

1.  The  Court  will  not  grant  a  new  trial,  on  the  ground  of  the 
verdict  being. against  evidence,  where  there  is  evidence  on  both 
sides,  and  a  mere  preponderance  of  endence  against  the  verdict. 
2  Geo.  B.  16.  4  Geo.  R.  175,  437,  525.  6  Geo.  R.  310. 
8  Geo.  R.  306.     7  Geo.  269. 

2.  The  Court  will  not  set  aside  a  deed  on  the  ground  that  it 
was  not  read  to  the  grantor  at  the  time  of  its  execution,  unless 
the  grantor  requested  it  to  be  read  ;  but  will  presume  she  knows 
the  contents. 

3.  In  questions  of  fraud.  Courts  will  never  disturb  a  verdict, 
where  there  is  evidence  on  both  sides.  7  Geo,  R.  269.  3  John, 
R.  271. 

4.  Where  there  are  two  concurring  verdicts,  the  Court  will 
not  set  aside  the  verdict,  though  it  be  against  the  weight  of  ev- 
idence. 

5.  A  new  trial  will  not  be  granted  upon  matters  of  fact,  un- 
less upon  the  most  unequivocal  evidence  that  injustice  has  been 
done  the  party.     KUlen  vs.  Sistnmk  fy  Wife^  7  Geo.  R.  283. 
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By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

We  cannot  disturb  the  verdict  upon  the  ground  that  it  was  con- 
trary to  evidence.     It  is  claime<l  that  it  was  found  contrary  to  the 
evidence  in  two  particulars.     First,  it  is  said  that  the  amoimt  of 
the  hire  is  contrary  to  evidence ;  and  to  sustain  this  position,  it 
is  insisted  that  there  is  no  evidence  to  authorize  the  finding  of 
as  much  hire  as  the  verdict  gives.     It  is  true  that  the  evidence 
is  not  clear ;  and  we  doubt  whether,  as  jurors,  we  could  have 
charged  the  defendant  with  as  much  hire  as  was  given  in  this 
case.     Tlie  weakness  of  the  evidence  is  in  relation  to  the  pre- 
cise time  that  the  plaintiff  in  error,  Fowler^  bad  the  n^roes  in 
possession.     Now,  it  is  settled,  that  a   new  trial  will  not  be 
granted,  because  the  evidence  preponderates  against  the  verdict 
Nor  will  it  be  granted  by  us,  because  the  presiding  Judge  ex- 
pressed an  opinion  to  this  effect.     It  is  well  understood  that  this 
Court  will  interfere  with  the  discretion  of  the  presiding  Judge  in 
granting  or  denying  new  trials,  upon  the  ground  tliat  the  ver- 
dict  was  against  the   evidence,  only  in  extreme  cases.     We 
must  see  clearly  that  his  discretion  ha«  been  abused.     We  do 
not  believe,  that  he  can  be  said  to  have  abused  his  discretion  in 
refusing  a  new  trial  in  a  case  where  he  may  concede  that  the 
weight  of  evidence  is  against  the  finding.     He  is  the  better  judge, 
whether  gianting  or  withholding  a  new  trial,  will  promote  the 
ends  of  justice.     It  is  only  in  clear  cases,  that  he  is  authorized 
to  control  the  rightful  power  of  the  Jury  over  the  "facts  ;  it  must 
be  a  palpable  case  to  authorize  us  to  control  him.     This  is  notn: 
such  a  case.     We  have  over  and  over  again  refused  to  award  a — - 
new  trial  when  there  is  evidence  on  both  sides,  althoogh  the^ 
strength  of  the  testimony  be  against  the  verdict.     It  is  enougiflV 
in  this  case  to  say,  that  it  does  not  fall  witliin  the  rules  we  ha 
prescribed  for  our  government  on  this  subject ;  there  was 
evidence  from  which  the  Jurj-  might  have  inferred  that  the  whol^ss 
amount  of  hire  which  they  found  was  due ;  the  evidence  w«^* 
conflicting.     Secondly,  it  is  assumed  that  the  Jury  found  ccnm.- 
trary  to  the  evidence,  in  sustaining  the  title  to  the  defendant  iA 
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error.  The  position  is  that  his  deed  from  the  grantor,  Mrs,  Fow- 
ler,  for  the  negroes,  was  fraudulently  obtained  ;  that  it  was  not 
read  to  her  when  she  signed  it ;  and  that  intending  to  execute  a 
deed  to  take  effect  only  at  her  death,  reserving  a  life  estate  to 
one  negro,  she  was  fraudulently  made  to  execute  an  absolute 
deed  for  that  negro  and  other  property  besides,  to  the  plaintiff 
below.  The  question  of  fact,  was  fraud  or  not,  in  this  transac- 
tion, and  the  assumption  of  counsel  is,  that  all  the  evidence  sus- 
tains the  fraud,  and  there  is  none  to  the  contrary.  The  remarks 
already  made,  apply  to  this  ground,  and  that  too  with  an  in- 
crease of  force  ;  because  fraudy  in  fact,  is  a  matter  left  with  more 
than  the  usual  excilusiveness  to  the  Jury.  Clearly  on  this  point, 
there  was  a  conflict  of  evid<'nce  ;  lor  without  going  farther,  it  is 
enough  to  state  that  more  than  one  of  the  witnesses  swear  that 
the  deed  was  read  to  the  old  lady,  before  she  signed  it.  Upon 
questions  of  this  kind,  ordinarily,  I  cannbt  believe  that  it  is 
necessary  to  enter  into  an  analysis  of  the  evidence.  When  we 
rule  that  there  is  evidence  enough  to  constrain  us  not  to  inter- 
fere, it  is  to  be  taken  (and  I  am  sure  will  be  taken,)  as  true, 
that  we  have  examined  it  carefully. 

[2.]  The  presiding  Judge  instructed  the  Jury,  that  in  weigh- 
ing the  evidence,  the  greatest  weight  was  to  be  given  to  those 
witnesses  who  were  not  influenced  by  those  biases  ordinarily 
controlling  our  feelings  and  wishes.  The  plaintiff  in  error  con- 
tends that  this  instruction  was  disregarded  by  tlie  Jury,  and  on 
that  account  he  was  entitled  below,  and  is  here  entitled  to  a 
new  trial.  The  vital  point  here  is,  did  tlie  Jury  in  fact  disre- 
gard this  instruction.  The  learned  counsel  arrives  at  it  arguenr 
do.  The  strongest  witness  sworn  for  the  defendant  in  error,  he 
says,  was  Miss  Waldrip,  who  was  the  daughter  of  the  defendant 
in  error — the  weight  of  evidence  was  in  conflict  with  her  evi- 
dence. She  being  the  daughter  of  the  defendant  in  error,  was 
influenced  by  those  biases  which  ordinarily  control  our  feelings 
and  wishes,  and  the  finding  being  in  accordance  with  her  evi- 
dence, and  against  the  weight  of  evidence  in  conflict  with  it, 
tiere/brej  the  Jury  did  not  give  the  greatest  weight  to  those  wit- 
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nesses  not  being  under  the  influence  of  those  biases  which  ordinari" 
ly  control  our  wishes  and  feelings. 

It  is  true  that  the  relationship  of  the  witness  goes  against  her 
credibility ;  but  the  Jury  are  to  judge  of  it.  A  witness  may  be 
perfectly  credible,  notwithstanding  such  relationship,  and  the 
Jury  are  at  liberty  to  believe  such  a  witness  as  implicitly  as  if 
the  relationship  did  not  exist.  Such  relationsliip  does  not 
necessarily  weaken  or  destroy  the  credibility  of  the  witness ;  it 
does  not  follow  as  a  matter  of  course,  that  this  witness  was 
under  the  bias  against  which  the  Court  guarded  the  Juiy; 
it  is  not  apparent  to  us  that  the  Jury  so  regarded  her ;  we  can 
not  infer  that  they  did,  from  the  fact  that  the  verdict  was  in  fevor 
of  the  party  to  whom  her  evidence  was  most  favorable.  She 
moreover  was  not  without  corroboration  by  other  evidence. 
Her  testimony  was  not  directly  impeached.  Suppose  the  find- 
ing in  this  case  had  been  for  the  plaintiff  in  error,  then  with 
equal  plausibility,  the  defendant  in  error  might  have  complained 
that  the  Jury  did  not  follow  the  instructions  of  the  Court ;  for  it 
so  happens  that  one  of  the  principal  witnesses  for  the  plaintifif 
in  error  was  his  mother,  who  might  as  fairly  be  presumed  to 
testify  under  a  bias  as  the  daughter  of  the  defendant  in  error. 
It  is  impossible  for  us  to  say  that  the  verdict  was  against  the 
charge  of  the  Court. 

[3.]  A  new  trial  was  farther  asked,  upon  the  ground  that  the 
verdict  was  contrary  to  law,  in  this,  that  the  defendant  below, 
and  the  plaintiff  before  this  Court,  was  a  bona  fide  purchaser 
without  notice  of  the  deed  to  the  defendant  in  error,  and  as  such 
was  entitled  to  a  verdict.  If  it  be  true  that  the  plaintiff  in  error 
bought  the  negroes,  bona  fide^  without  notice  of  the  deed  of  gift 
to  the  defendant  in  error,  his  title  ought  to  prevail.  A  purchaser 
without  notice  is  protected  against  a  voluntary  conveyance. 
Parties  here  do  not  disagree  about  the  law  of  the  case  ;  nor  is  it 
denied  but  that  the  purchase  by  the  plaintiff  in  error  was  for  a 
valuable  consideration. 

[4.]  The  only  controversy  is  about  the  notice.     This  deed 
Waldripj  the  defendant  in  error,  was  recorded,  but  not  until  som 
eighteen  months  after  its  execution*    Notice  of  a  prior  convegr-^ 
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ance  must  be  carried  home  to  the  purchaser,  else  his  title  will 
be  protected.     But  how  carried  home  to  him  ?     We  decided,  in 
Fleming  vs.  Tnwnsend^  that  the  registry  of  a  voluntary  deed  was 
not  notice  to  a  subsequent  bona  fdp.  purchaser ;  that  the  notice 
must  be  actual  notice  and  could  not  be  held  to  be  proved  by 
construction.     (6    Geo,   R,    111.)     So  we  now  hold.     We  did 
not  in  that  case  determine  how  the  notice  should  be  carried 
home  to  the  purchaser,  or  what  amount  of  evidence  w^ould  be 
sufficient  to  establish  it.     W^e  say,'  "  we  believe  that  the  notice 
must  be  actual,  in  order  to  make  the   notice  good  against  him, 
(the  purchaser ;)  that  is,  there  must  be  brought   home  to  him 
knowledge  of  the  prior  conveyance  at  the  time  of  his  purchase. 
How  this  shall  be  done,  must  depend  upon  the  circumstances 
which  attend  each  case  ;  whether  in  a  given  case  the  purchaser 
had  this  knowledge,  must  depend  on  the  proofs  adduced  to 
establish  it."     We  lay  down  no  other  rule  now.     Leaving  the 
registry  out  of  view,  as  conclusive  of  notice,  and  giving  to  it  no 
&rther  effect  than  as  a  fact  to  be  considered  by  the  Jury,  as 
bringing  home  notice  to  Fowler,  we  are  of  opinion  that  the  evi- 
dence in  this  case  is  sufficient  to  authorize  us  in  holding   that 
the  Jury  did  not  violate  the  law  in  inferring  from  what  was  pro- 
ven, that  Fowler  had  notice  of  the  deed  to    Waldrip^  and  in 
rendering  their  verdict  accordingly.     The    Reporter's  brief  of 
the  testimony  does  not  contain  the  evidence  on  this  point.     By 
referring   to  the   bill  of    exceptions,  I  find    that   Mrs,   Edah 
Fowler  testifies,  that  she  has  reason  to  believe  that  the  plaintiff 
in  error,  Fowler^  had  no  knowledge  of  the  deed  to  defendant  in 
error,  untU  on  or  about  the  1th  of  January^  1848,  when,  she  says 
she  told  him  of  Waldrip* s  treatment  of  her,  and  that  she  was  not 
allowed  the  control  of  her  property.     The  7th  of  January,  1848, 
is  the  day  on  which  Fowler  purchased;  it  seems,  then,  that  on 
or  about  that  day — the  day  on  which  he  bought — the  old  lady 
told  him  of   Waldrip^s  treatment  to  her,  and  admits  in  her  evi- 
dence, that  on  or  about  that  time  he  had  knowledge  of  her  deed 
of  gift  to  the  defendant  in  error.     On  that  day,  too,  to  wit,  7th 
January,  1848,  Fowler  wrote  to  the  witness,  Dean^  who  was  one 
of  the  subscribing  witnesses  to  the  deed  to   WaUrip^  informing 
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him  that  Mrs,  Fowler  was  on  her  way  to  Alabama,  aQcl  wisb^ 
to  see  him ;  that  when  he  got  to  Fowl^r^s  house,  she  asked  him 
what  kind  of  instrument  it  was  she  had  given  to  Wai(krip,,  and 
he  told  her  in  presence  of  Fowler^  that  the  deed  made  to  bim 
reserved  a  hfe  estate  in  the  old  lady.  This  is  all  the  evidence 
of  notice,  from  which  we  think  the  Jurj'  might  infer  that  Fow- 
ler had  notice  of  the  deed.  That  on  the  same  day  that  he 
bought,  he  had  notice  of  a  deed  to  Waldrip  is  directly  proven. 
The  evidence  was  sufficient  to  warn  him — to  put  him  upon  in- 
quiry— and  in  the  absence  of  any  evidence  to  shew  want  of  no- 
tice, his  purchase  must  be  considered  as  being  made  at  his  own 
risk.  Upon  such  evidence  as  this,  it  is  not  possible  for  us  to 
say  that  the  Jury  found  against  his  title  contrary  to  law. 
The  law  is  that  notice  must  be  actually  carried  home  to  him ; 
whether  it  was  or  not,  under  this  evidence,  it  was  the  province  rf 
the  Jury  to  determine. 

The  argument  of  counsel  is  that  the  notice  proven  is  of  a  deed 
reserving  a  life  estate,  when  the  deed  actually  made  has  no  sucli 
reservation  ;  therefore,  in  law,  the  party  had  no  notice  whatever. 
He  had  notice  of  a  deed — a  conveyance  ;  if  so,  he  was  not  in 
the  position  of  an  honest  man,  unsuspectingly  bujing  property 
to  which  he  believed  he  was  getting  a  good  title.  Again,  he 
had  notice  of  a  deed  which  conveyed  away  the  ultimate  prop- 
erty in  the  negroes  he  was  buying. 

Let  the  judgment  be  affirmed. 


No.  48. — ^Joseph  S.  Worthy  et  al,  plaintiffs  in  error,  vs,  Saih 

KEY  T.  Johnson  et  al.  defendants. 

[1.]  Where  executors,  administrators  and  other  trustees  for  infants,  fiul  to 
sue  {or personal  property,  within  the  time  prescribed  by  law,  the  Statute 
of  Limitations  binds  the  minors ;  nor  are  their  interests^  under  nMh  fiii^ 
eiunsteneeo,  aared  by  the  Aet  of  lan. 
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[1.1  An  uoautboriied  «ile  of  negroes  by  th"  roprc^entati%*oj»  of  an  estate,  is 
treated  a^  their  individual  act,  aud  does  nut  divebt  th«  title  to  the  prop- 
erty. 

In  Equity,  in  Troup  Superior  Court.  Decision  on  demurrer, 
"by  Judge  Hill,  May  Term,  1861. 

The  bill  alleges,  that  complainants  are  the  legatees  of  Thom- 
as Worthy,  who  ditid  testate,  in  the  year  1837,  aj)pointing 
Benjamin  P.  Robinson  and  Jane  VVortliy,  his  executor  and  ex- 
eortrix,  ^"ho  were  qualified  as  such,  on  the  3d  day  of  July, 
1837 ;  that  without  having  com[)lie(I  with  the  provisions  of  the 
Statute  authorizing  them  to  sell,  the  said  executors  proceeded 
OD  tbe  1st  Tuesday  in  January,  1839,  to  sell  ttie  negroes  belong- 
ing to  the  estate,  when  a  portion  of  the  negroes  were  purchased 
by  the  executors  themselves,  and  the  others  by  the  other  de- 
fendants to  the  bill. 

The  biil  alleges,  that  the  negroes  piarchased  by  Jane  Wortljy, 
executrix,  were  sold  as  her  propert}-  by  the  Sheriff,  on  the  i  st 
Tuesday  in  Juno,  1843,  under  an  execution  against  her,  wlien 
Benjamin  Gates  and  Richard  Brady  became  the  purchasei-s ; 
that  the  negroes  purchased  by  Benjamin  P.  Robinson,  executor, 
were  sold  as  his  property,  by  the  SheriiT,  on  the  1st  Tuesday  in 
February,  1844,  under  an  execution  against  him,  when  Wyley 
J.  Sterling  and  William  Reid  became  the  purchasers. 

The  bill  alleges,  that  on  the  4th  day  of  March,  1843, the  said 
executor  and  executrix  were  dismissed  by  the  Court  of  Ordina- 
ry of  Troup  County,  and  at  the  same  term  of  the  Court,  Lu- 
cius fi.  Lovelace  was  appointed  administrator,  de  horns  non^  on 
tbe  estate  of  Thomas  Worthy,  who  refused  to  be  made  a  party 
complainant  to  the  bill.  The  bill  alleges,  that  Joseph  S.  Worthy, 
one  of  the  complainants,  has  just  attained  the  age  of  21  years, 
and  tbe  other  complainants  are  under  that  age,  and  sue  by  Jo- 
seph S.  as  their  next  friend. 

The  bill  prays  that  the  executor's  sale  may  be  declared  void, 
and  that  the  purchasers  of  the  negioes  may  be  compelled  to  de- 
liver them  up  to  the  administrator  de  bonis  noriy  for  the  benefit  of 
QCMpbdnaiitEk 
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To  this  bill  the  defendants  filed  a  demurrer,  insisting  upon  the 
:atute  of  Limitations. 

The  Court  sustained  the  demurrer  and  dismissed  the  bill^and 
counsel  for  complainants  excepted. 

Jno.  L.  Stephens,  for  plaintiff  in  error. 

Ist.  A  party  can  take  no  advantage  of  his  own  wrong. 

2d.  When  a  decree  is  sought  in  Equity,  all  the  parties  inter- 
ested in  the  subject  matter  of  the  decree,  must  be  brought  be- 
fore the  Court. 

3d.  When  a  party's  acts  are  sought  to  be  set  aside  in  a  Court 
of  Equity,  for  fraud  or  other  thing,  he  must  be  made  a  party  to 
the  bill. 

4th.  An  administrator  de  bonis  nnrij  can  take  no  advantage  of 
an  act  done  by  a  former  administrator. 

5th.  A  purchaser  from  a  trustee  with  notice,  is  bound  by  the 
trust,  to  the  same  extent  as  the  person  from  whom  he  pur- 
chased.    See  UMon  Trustees j  164.     2  Kellyj  290. 

6th.  The  Statute  of  Limitations  does  not  run  against  infants. 
Princess  Dig.  579.  Pendergrass  vs.  Foley^  8  Ga.  3.  jiUen  vs. 
Sayer,  2  Venu  368.      Worthy  vs.  Johnson  ei  al.  8  Ga.  238. 

B.  H.  Hill  and  0.  A.  Bull,  submitted  the  following  point  and 
authorities. 

1st.  Wliere  an  executor,  administrator  or  trustee  for  infants, 
neglects  to  sue  within  the  time  prescribed  by  law,  the  Statute 
of  Limitations  also  binds  the  infants.  Pendergrasi  vs.  Foley  et  al. 
8  Geo.  Rep.  1 .      Worthy  vs.  Johnson  et  al.  Ibid,  236,  244. 

2d.  The  purchase  money,  \^ith  interest,  must  be  tendered 
when  the  cestui  que  trust  seek  to  avoid  the  sale.  2  Sugden  an 
Vendors,  139,140. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  In  Pendergrasi  and  others  vs.  FoUy  and  another^  (8  Gto* 
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i2.  1,)  this  Court  held,  that  where  the  title  to  personal  property 
vests  in  an  executor,  administrator  or  other  trustee  for  an  in- 
fant, who  neglects  to  sue  within  the  time  prescribed  by  law^,  that 
the  Statute  of  Limitations  shall  bind  the  infant,  and  that  the  in- 
terest of  the  minor,  under  such  circumstances,  will  not  be  pro- 
tected b^  the  Act  of  1817. 

Apply  this  principle  to  the  case  before  the  Court. 

[2  ]  The  sale  by  the  executor  and  executrix  in  January, 
1839,  being  a  nullity,  and  so  declared  by  this  Court,  (8  Geo. 
Rep,  236,)  the  title  of  the  estate  in  the  property  was  not  di- 
vested ;  on  the  contrary,  it  was  the  right  and  duty  of  the  executor 
and  executrix,  to  have  instituted  suit  forthwith  against  the  purchas- 
ers to  recover  the  negroes.  Nor  would  they  be  estopped  in  their 
trust  character^  from  maintaining  the  action,  the  law  looking  upon 
the  void  sale  as  their  wdwxdval  act.  Pasihalj  adnnmstiatorj  vs, 
Dav'iSj  3  Geo.  Rep.  256. 

The  Statute,  therefore,  run  against  them  immediately,  ^s  to 
so  much  of  the  property  as  was  bought  by  third  persons  at  this 
sale ;  and  more  than  four  years  having  elapsed  from  the  date 
of  the  sale  in  January,  1839,  to  March,  1843,  when  the  execu- 
tor and  executrix  were  removed  from  office,  the  bar  was  com- 
plete at  that  time,  as  to  iliem^  and  consequently,  to  the  present 
complainants  also,  who  are  the  legatees  of  Thomas  Worthy,  the 
testator. 

But  suppose  it  were  otherwise,  and  for  this  breach  of  trust 
by  the  executor  and  executrix,  they  had  no  right  to  maintain  an 
action  against  the  purchasers  at  their  ow^n  sale,  to  repair  the 
devastavit.^  and  thus  avoid  the  responsibility  by  recovering  the 
slaves  against  a  sale  that  must  be  treated  as  their  own,  becausfe 
made  without  authority  of  law  :  In  that  event,  it  is  clear  that  the 
Statute  would  commence  running,  as  to  this  portion  of  the  prop- 
erty, against  Lewis  Lovelace,  the  administrator  cfeAnw/sTio;?,  from 
his  appointment  in  March,  1843,  and  the  bar  would  be  complete 
as  to  hirrij  before  suit  was  instituted. 

Whether  a  trustee  who  has  converted  the  property  of  the  ces- 
Uii  que  trust  can  avoid  his  own  wrongful  acts  or  not,  we  should 
be  reluctant  to  hold ;  we  should  be  reluctant  to  hold,  that  the 
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Ij  remedy  in  favor  of  creditors  and  distributees   or  legatees, 

AB  against  the  defaulting  trustee  for  waste  or  mismanagement. 

ut  one  thing  is  very  certain :  if  the  vendee  is  protected  agsunst 
le  administrator  de  bonis  norif  he  is  equally  so  against  those 
vho  are  beneficially  entitled  to  the  property  of  the  testator. 

In  June,  1843,  the  negroes  purchased  by  Mrs.  Worthy  were 
sold  under  an  individual  execution  against  her ;  and  in  Febru- 
ary, 1844,  those  bought  by  Robinson,  were  sold  under  an  individ- 
md  execution  against  him.  Lovelace  qualified  as  administrator 
de  bonis  norij  in  March,  1843,  but  no  action  was  commenced 
until  September,  1848,  and  then  by  the  legatees,  and  not  by  the 
administrator.  At  that  time,  the  bar  was  equally  full  as  to  all 
that  portion  of  the  negroes  bid  in  by  the  executor  and  execu- 
trix at  their  own  sale,  and  subsequently  re-sold  to  pay  their  pri- 
vate debts.  Whether  Lovelace  has  made  himself  personally 
liable  for  failing  to  sue  in  time,  is  a  question  we  will  not  antici- 
pate. 

Judgment  affirmed. 


No.  49. — Olfver  H.  Perry,  for  the  use,  &c.  plaintiff  in  error, 

vs,  R.  W.  Hudson,  defendant. 

[1.]  Where  the  principal  adopter  and  ratifies  the  acts  of  his  agcut,  such 
adoption  and  ratiiication  of  his  authority  relates  back  t^  the  time  of  the 
transaction,  and  is  deemed,  in  law,  the  same  to  all  purposes  as  if  it  had 
been  gircn  in  the  first  instance. 

[2.]  Where  the  principal,  with  knowledge  of  all  the  facts,  adopts  and  mc- 
quichces  in  the  acts  done  under  an  assumed  agency,  he  cannot  afterwards 
be  heard  to  impeach  thorn,  under  the  pretence  that  they  were  done  with- 
out authority  or  even  contrary  to  instructions. 

[8.]  It  is  error  for  the  Court  to  charge  the  Jury  on  an  assumed  state  of  factf 
which  have  not  been  proved. 
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Assumpsit,  from   Troup.     Tried   before  Judge  Hill,  May 
Term,  1851. 

This  action  was  brought  to  recover  money  paid  by  plaintiff 
(Perry)  as  security  for  defendant,  under  judgments  in  Wilcox 
County,  State  of  Alabama.  To  this  action  defendant  pleaded 
the  general  issue  and  payment.  On  the  trial  below,  plaintiff  in- 
troduced exemplifications  of  three  suits  instituted  by  the  defend* 
ant,  through  his  agent,  Josiah  T.  Melton,  in  said  County  of  Wil- 
cox, in  the  year  1846 — one  against  Richard  Parker,  one  against 
LeGrand  Parker,  and  a  tliird  against  Susannah  Hudson. 

The  suits  were  brought  in  the  name  of  defendant,  as  admin- 
istrator of  Richard  Hudson,  deceased,  and  being  a  non-resident, 
he  was  required  to  enter  into  bond  with  security,  in  each  suit, 
for  the  cost,  in   the  event  he  should   discontinue   or  be  cast  in 
said  suits.     These  bonds  bind  the  defendant  personally  for  the 
costs,  and  his  securit)',  the  said  Oliver  H.  Perry,  plaintiff  in  error. 
After  the  institution,  Hudson  went  to  Wilcox,  employed  coun- 
sel, adopted  the  suits  himself,  continued  them  twice  and  con- 
ducted them  in  person.     The  second  continuance  was  granted 
on  terms,  to  wit,  "that  the  plaintiff  (Hudson)  pay  the  cost  of  the 
term  within  one  hundred  and  twenty  days,   or  the  suit  be  dis- 
missed."    The  cost  was  not  paid,  and  on  motion  at  the  suc- 
ceeding term,  (Fall  Term,  1847,)  tlie  suit  was   dismissed,  and 
judgments  were  entered  against  Oliver  H.  Perry,  as  the  security 
of  said  Rowland  W.  Hudson,  for  costs,  amounting  in  the  three 
suits,  to  something  over  six  hundred  dollars.     On  these  judg- 
ments, executions  issued  and  were  levied  on  Perry's  property, 
and  then  Hudson  refusing  to  come  to  Perry's  reUef,  Melton  ad- 
vanced the  money  to  Perry  and  agreed  to  wait  the  termination 
of  this  suit  for  a  reimbursement.     For  this  reason  alone.  Melton 
is  made  the  usee  in  the  action.     The  ratification  of  the  suits  in 
Wilcox,  was  also  proven  by  James  T.  Johnson,  the  attorney 
employed  by  Hudson,  to  prosecute  them,  who  testified  that  he 
undertook  the  prosecution  of  the  suits  at  the  instance  of  Melton, 
as  a^nt  in  the  first  place,  but  carried  them  on  on  the  retainer, 
and  at  the  request  of  Hudson  personally. 
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After  the  plaintiff  closed,  the  defendant  olfered  the  interroga- 
tories of  Theresa  Killabren,  to  prove  that  before  Melton  went 
to  the  County  of  Wilcox,  s!ie  heard  Hudson  instruct  him  not  to 
bring  suit  for  the  nes^roes,  and  that  after  Melton  returned  and 
informed  Hudson  that  he  had  commenced  suit,  Hudson  seemed 
angry  and  disapproved  it.  Plaintiif 's  counsel  objected  to  this 
testimony  being  read  to  the  Jury,  on  three  grounds  : 

1.  Because  it  was  special  matter  and  could  not  be  given  in 
evidence  under  the  general  issue. 

2.  Because  the  issue  here  was  not  between  Melton  and  Hud- 
son, but  between  Perry  and  Hudson,  and  that  Perry  could  iK)t 
be  prejudiced  by  secret  instructions  from  Hudson  to  Melton, 
unless  they  brought  to  his  knowledge  before  he  became  liable 
as  security. 

3.  Because  the  testimony  went  behind  the  ratification  and  did 
not  contradict,  conflict  with,  or  lessen  the  force  of  the  proof  of 
ratification,  and  was  therefore  immaterial. 

The  Court  overruled  the  objections,  and  permitted  the  testi- 
mony to  be  read,  and  plaintilT  excepted.     Defendant  then,  afte 
some  attempt  to  prove  payment,  which  failed,  closed. 

In  rebuttal,  plaintiff  tendered  in  evidence  a  power  of  attome 


executed  by  defendant  and  one  Susan  P.  Hudson,  authorizinF=i 
and  empowering  said  Josiah  T.  Melton,  to  go  to  the  County  oi^^f 
Wilcox,  and  "  ask,  demand,  sue  for  and  recover"  the  property 
in  question.  The  power  w^as  in  the  usual  form,  and  dated  i: 
December,  1845.  Defendant  objected  to  the  reading  of  thi-- 
power  of  attorney  to  the  Jury,  on  the  grounds, 

1.  That  it  was  executed  by  two  persons,  and  could  not  b^ 
used  in  this  suit  J»gainst  Hudson  alone. 

2.  Because  it  was  not  rebuttal. 

Plaintiff  insisted  that  it  was  good  evidence  to  show  that  Hud- 
son did  assent  to  the  institution  of  suits,  and  was  rebuttal  to  the 
testimony  of  Miss  Killabren.  The  Court  rejected  the  evidence, 
and  plaintiff  excepted. 

The  Court,  among  other  things,  charged  the  Jury  that  "if 
they  believed  that  Hudson  did  not  order  the  suits,  nor  subse- 
quently adopt  them,  but  by  an  agreement  with  Meltoiii  permitted 
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Melton  to  u.se  his  iia;iu?  oiilv,  and  Mclion's  own  costs,  then  they 
should  liiid  fur  the  derendiKit,  wirh  costs  of  suit."  To  which 
charge  plaintiif 's  counsel  exi*e;)ted,  on  the  pfroinul  that  such  an 
agreement  was  neither  pleaded  nor  pro\en,  nor  attempted  to  be, 
and  therefore  could  not  be  considered  by  the  Jury. 

The  Jury  returned  a  verdict  fur  defendant,  and  plalntiflfmoved 
for  a  new  trial,  on  the?  grounds  above  mentioned,  and  on  the 
further  grounds  that  the  verdict  of  the  Jury  was  contrary  to  law, 
evidence,  and  tlie  cliarge  of  the  Court. 

The  Court  refused  a  new  trial,  and  plaintilT  excepted.  And 
these  exceptions  are  now  assij^ned  fur  error. 

B.  H.  Hill,  for  plaintiff  in  error. 

W.  Dougherty,  for  defendant. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

The  plaintiJin  error  insists  upon  two  of  the  grounds  only,  taken 
in  the  bill  of  exceptions,  and  our  judgment  will  be  restricted 
thereto. 

[1.]  First,  that  the  Court  erred  in  admitting  the  evidence  of 
Theresa  Killabren,  a  witness  offered  by  the  defendant.     It  ap- 
pears from  the  record,  that  Melton,  as  the  agent  of  Hudson, 
the   defendant,  went  to  the  State  of  Alabama,  and  instituted 
three  actions  of  trover  in  the  name  of  Hudson,  lo  recover  sun- 
dry slaves.     Being  a  non-resident,  he    was   required  to  give 
security  for  the  cos(s  of  the   respective  suits,  and  the   plaintiff 
became  his  security ;  the  suits  were  instituted  in   the  name  of 
Hudson,  were  subsequently  dismissed,  and  the  costs  thereof 
paid  by  Perry,  who  now  brings  suit  against  Hudson,  to  recover 
the  amount  of  costs  so  paid. 

It  appears  that  after  the  suits  bad  been  instituted  by  Melton, 
as  the  agent  of  Hudson,  in  the  name  of  the  latter,  he  went  to 
Alabama,  assisted  in  the  prosecution  of  the  suits,  and  continued 
the  same  twice  on  his  affidavit.  The  continuance  of  the  causes 
OD  the  affidavit  of  Hudson^  the  plaintiff  therein,  is  not  only  shewn 
bj  the  records  of  the  Court  in  which  the  suits  were  pending,  but 
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is  also  shewn  by  the  testimony  of  James  T.  Johnson,   Esq.  the 
attorney,  who  conducted  the  suits. 

Here  then,  we  have  the  most  conclusive  evidence  that  Hud- 
son ratified  the  act  of  his  agent  in  instituting  the  suits,  whatever 
may  have  been  the  original  authorit)^  delegated  to  him,  and  by 
such  ratification  made  the  act  his  own,  and  bound  him  as  a 
party  plaintiff,  for  the  legal  results  of  the  suits  thus  instituted. 
1  Livemiore  on  Jlgency,  44.  When  the  principal  adopts  the 
acts  of  his  agent,  such  adoptive  authority  relates  back  to  the 
time  of  the  transaction,  and  is  deemed  in  law  the  same  to  all 
purposes,  as  if  it  had  been  given  before.  Lawrence  vs,  Taylor^ 
6  HiWsJ^,  York  JR.  113. 

The  ads  of  ratifi cation  of  the  authority  of  Melton  to  institute 
the  suits  by  Hudson,  were  not  controverted  at  the  trial ;  indeed, 
the  fact  that  he  continued  the  causes  twice  on  his  affidavit^  ap- 
peared of  record.  Upon  this  state  of  facts,  Hudson  attempted 
to  shew  that  the  suits  were  instituted  in  Alabama,  by  Melton, 
his  agent,  witJwui  his  atiJhority,  and  therefore  he  was  not  liable 
to  pay  the  costs  of  the  same,  and  for  that  purpose  the  testimony 
of  Killabren  w^as  introduced.  This  evidence  was  inadmissible, 
in  our  judgment,  to  destroy  the  effect  of  his  own  conduct,  raU- 
Jying  the  institution  of  the  suits  as  before  stated,  by  proving  the 
private  understanding  between  himself  and  Melton  in  relation  to 
the  suits,  prior  to  the  time  it  was  shewn  he  had  ratified  the  insti- 
tution of  them  by  continuing  them,  and  aiding  and  assisting  in 
their  prosecution.  The  suits  were  instituted  in  his  name,  and 
if  done  without  his  authority,  why  did  he  not  dismiss  them  ? 
Why  did  he  continue  them  twice,  and  aid  in  the  prosecution  of 
them? 

[2.]  Chancellor  Kent  states  the  true  doctrine  in  relation  to 
this  question,  when  he  says,  "It  is  a  very  clear  and  salutary 
rule  in  relation  to  agencies,  that  where  the  principal,  with  knowl- 
edge of  all  the  facts,  adopts  or  acquiesces  in  the  acts  done  under 
an  assumed  agency,  he  cannot  be  heard  afterwards,  to  impeach 
them,  under  the  pretence  that  they  were  done  wiiAout  atUhofiigf 
or  even  contrary  to  instructions,^^  2  KenVs  Com,  616.  The 
defendant  having  raided  the  institution  of  the  suits  in  Alabama^ 
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II  knowledjije  that  the  same  had  been  done  by  Melton, 
ne,  he  cannot  now  be  heard,  to  repudiate  the  act,  un- 
retence  that  the  sui^  were  instituted  without  his  autho- 
)ntrary  to  his  instructions. 

cond  objection  is  to  the  latter  part  of  the  charge  of  the 
the  Jnry, 

he  Court  in  the  first  part  of  its  charge  to  the  Jury,  stated 
pies  of  the  law  applicable  to  the  case  before  it,  with 
and  precision.  But  in  that  portion  of  its  charge,  in 
nstructed  the  Jury  "  that  if  they  believed  that  Hudson 
rder  the  suits,  nor  svbseqi/ently  adapt  them^  but  that  by 
nent  with  Melton,  permitted  Melton  to  use  his  name 
Helton's  own  costs,  then,  they  should  find  for  tlie  de- 

we  think  there  is  error. 

is  not  a  particle  of  evidence  in  the  record,  that  we  can 
going  to  shew  that  Hudson  did  not  adopt  and  ratify 
f  Melton  in  instituting  the  suits,  but  on  the  contraryj 
ace  is,  that  he  did  adopt  and  ratify  tlie  institution  of 
continuing  them  twice  on  his  own  affidavit,  and  assist 
ection  and  prosecution  of  them.  This  evidence  of  the 
vas   not   impeached   or  controverted  in  any  manner 

as  we  can  find  in  the  record ;  consequently,  it  was 
istruct  the  Jury  in  regard  to  an  assumed  state  of  facts 
i  not  exist ;  for  there  was  no  evidence  before  them, 
uld  authorize  the  belief  that  Hudson  did  not  sxibsequent- 
nd  ratify  the  suits,  after  they  had  been  instituted  in  his 
Melton ;  but  the  whole  of  the  evidence  in  relation  to 
,  was  the  other  way,  and  this  was  the  controlling  ques- 
2  case.  The  whole  of  the  latter  part  of  the  charge,  in 
lent,  destroyed  the  legal  effect  of  the  first  portion  of 
?>  which  stated  the  law  correctly,  and  was  based  upon 
ice  of  the  adoption  and  ratification  of  the  suits  by  the 
*  In  Paschall  vs.  DaviSy  (3  Kelly^  256,)  we  held  it 
r  in  the  Court  to  charge  the  Jury  upon  an  assumed 
;Cts,  which  had  not  been  proved,  and  have  re-affirmed 
iple  in  subsequent  cases. 
judgment  of  the  Court  below  be  reversed. 
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No.  50. — Benj.  H.  Cameron,  plaintiff  in  error,  vs,  J.  H.  Moore: 

and  wife,  defendants. 

• 

[1]  When  tlie  occupancy  of  the  premises  of  the  plaintiff  is  admitted  by  th** 
dcft'iuliiut.  as  nbo  the  plaintiffs  title  to  them,  and  there  i:»  no  agreexnen  .« 
as  to  the  price  of  rent  to  be  paid,  t)ie  demand  which  the  plaintiff  hnld^ 
agaiu^^t  the  defendant  it*  a  claim  existing  in  account,  and  is  within  th  _* 
provision  <if  the  Act  of  UM7.  In  a  complaint  for  its  recovery,  the  for^a 
prescribed  by  the  4th  j-ection  of  tlie  Act  of  1847,  is  sufficient,  and 
plaintiff' may  pro\e  tlie  valu«  of  the  rent  under  it 

[2]  The  forms  presciibed  by -the  Act  of  1847,  are  not  amendable,  except 
far  as  to  make  them  conform  to. the  form  laid  down  in  the  Act. 

Complaint,  in  Troup  Superior  Court.     Tried  before  Jud; 
Hill,  May  Term,  1851. 

This  was  an  action  of  complaint,  the  declaration  being  in  tie 
form  prescribed  for  action  on  account  by  the  Act  of  1847.* 

On  tlie  trial,  the  facts  as  agreed  upon  by  the  parties,  were  t/iaf 
the  defendant  did  use  and  occupy  the  house  for  which  rent  vas- 
claimed,  and  for  the  time  alleged  ;  and  that  it  was  the  house  of 
plaintiff,  but  that  there  was  no  agreement  as  to  what  amount  of 
rent  the  defendant  should  pay,  and  that  plaintiff  expected  and 
relied  on  proving  that  the  rent  was  reasonably  worth  fifty  dollars 
per  annum,  as  charged  in  the  account. 

Counsel  for  defendant  moved  to  dismiss  the  case,  on  the 
ground  that  the  action  could  not  be  maintained,  under  the  form 
prescribed  by  the  Act  of  1847,  and  that  there  must  be  ave^ 
ments  of  reasonable  value,  as  required  by  tlie  rules  of  Engli» 


*  The  following  is  the  section  of  the  Act  of  1847,  under  which  the 
is  brought. 

Section  IV.    The  form  of  an  action  on  an  account  may  be  as  follows,  to 
wit: 

GEORGIA,  ) 

County.      f  To  the  Court  for  »aid  County* 

The  petition  of  (A  13)   sheweth    that  (C   D)  of  ^aid   County,  is  »n^«^f; 
to  your  petitioner  dollars,  on  an  account,  as  wiU  fully  •pP*''^°J 

reference  to  a  bill  of  particulars   hereto  annexed,  which   accouut  tne  '•*<» 
(C  D)  neglects  to  pay  :  Wherefore  your  petitioner  prays  process  may  i^'J* 

requiring  the  eaid  (C  D)  to  be  and  appear  at  the  next Coort|to  W 

held  for  said  County,  to  answer  your  petitioner's  complaint. 
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pleacllnjL^.  The  Couit  sustained  tlie  motion,  and  plaintiff  ex- 
ce[ited  ;  and  ai  tlie  Siiine  time  moved  to  amend  the  declaration 
by  inserting  in  the  present  form,  the  averments  as  required,  and 
secondly,  to  add  a  quaniinn  va'ebant  count. 

The  Court  refused  the  motion,  on  the  ground  that  tlie  decla- 
rations under  the  foim  prescribed  by  the  Act  of  1847,  were  not 
amendable,  and  counsel  for  plaintilf  excepted. 

B.  H.  Hill,  for  plaintiff  in  error. 

Pryor,  for  defendant  in  error. 

By  t/ie  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  It  is  clear  that  the  Act  of  1847  makes  a  writ  or  com- 
plaint, in  the  form  which  it  prescribes,  a  sufficient  writ,  in  all 
cases  within  its  provisions.  The  Legislature,  beyond  question, 
intended  to  dispense  with  the  Common  Law  pleadings,  and  the 
pleadings  which  have  grown  up  under  our  own  Statute,  and  to 
say  that  in  the  cases  enumerated,  the  form  embodied  in  the  Act 
should  be  a  good  declaration.  Whether  they  have  wisely  so 
enacted,  is  not  the  question;  tlie  only  question,  these  things 
being  so,  in  this  case,  is  tliis,  to  wit:  is  this  case  within  tlie  pro- 
visions of  the  Act  of  1 847  ?  It  is,  as  appears  by  the  facts 
agreed  upon,  an  action  or  complaint  (I  know  not  how^  to  desig- 
nate it)  for  the  recovery  of  rent,  when  no  note  was  given  for  the 
amount  of  the  rent,  and  no  agreement  entered  into  as  to  the 
amount  which  the  rentor  was  to  pay.  The  pleader  has  adopted 
the  form  which  the  Act  of  1847  prescribes  for  the  recovery  of 
money  due  on  account,  appending  to  tliat  form  a  bill  of  particu- 
lars. The  occupancy  of  the  premises  being  admitted,  and  also 
the  title  to  them  in  the  plaintiff,  without  any  agreement  as  to 
price  to  be  paid,  the  demand  which  the  landlord  holds  against 
the  tenant,  is  a  claim  existing  in  account,  and  is  therefore  with- 
in the  4th  section  of  the  Act  of  1847,  and  the  plaintiff  can  prove 
it,  by  the  will  of  tlie  Legislature,  as  fully  as  he  w'ould  be  able 
to  dO|  if  the  declaration  contained  all  the  counts  known  to  the 

VOL  X  47 


370  SUPREME  COURT  OF  GEORGIA. 

Favor  vs.  Stokes. 


law  of  pleadings.  Holding  this,  we  hold  that  the  Court  erred 
in  dismissing  the  suit. 

[2.]  No  amendment,  in  this  view  of  the  matter,  was  necessa- 
ry ;  and  if  it  was,  we  hold  that  these  legislative  forms  are  not 
amendable,  except  so  far  as  to  make  them  conform  to  the  form 
laid  down  in  the  Statute. 

Let  the  judgment  be  reversed. 


No.  61. — Henry   Favor,   plaintiflF  in   error,   vs.  Richard  T. 

Stokes,  defendant. 

[1.]  The  plaintiff  in  execution  may  dismiss  his  levy  on  the  appeal,  notwith — 
standing  he  has  confessed  judgment  against  himself  on  the  first  triaL 

Claim,   in  Troup  Superior  Court     Decided  by  Judge  Hill^ 
May  Term,  1851. 


An  execution  in  favor  of  Richard  T.  Stokes,  against  Jame 
C.  Richardson,  was  levied  upon  a  lot  of  land,  which  was  claim 
ed  by  Henry  Favor.  On  the  first  trial,  the  plaintiff  in  executia 
confessed  a  judgment  and  entered  an  appeal.  The  appeal  bon 
was  made  payable  to  the  defendant  in  execution  ;  when  th< 
cause  came  on  to  be  tried  upon  the  appeal,  counsel  for  claiman 
moved  to  dismiss  the  appeal,  whereupon  counsel  for  the  plainti 
V£ifi,fa,  moved  to  dismiss  the  levy  before  any  decision  had  beer^ 
made  and  recorded  on  the  previous  motion.  The  Court  per^ 
mitted  the  levy  to  be  dismissed,  and  an  order  was  taken  to  that 
effect. 

To  which  decision  counsel  for  claimant  excepted. 

Jno.  L.  Stephens  and  Wilkes,  for  plaintiff  in  error. 
Bull  &  Terrell,  for  defendant. 
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By  the  Court, — Litmpkin,  J.  delivering  the  opinion. 

[1.]  We  see  no  error  in  the  Court  in  allowing  the  plaintiff  in 
execution  to  dismiss  his  levy  on  the  appeal,  notwithstanding  he 
had  confessed  judgment  against  himself  on  the  first  trial.  JUia- 
way  vs.  Dyer  and  others^  8  Geo,  R,  184,  has  been  cited  in  behalf 
of  the  plaintiff  in  error ;  but  instead  of  being  in  his  favor,  we 
think  it  an  authority  against  him. 

The  language  of  this  Court  in  that  case  was,  that  "  usually 
the  plaintiff  may  dismiss  his  writ  whenever  he  chooses.  He  is  the 
only  party  seeking  a  remedy ;  he  alone  asks  the  aid  and  action 
of  the  Court,  and  if  he  sees  fit  to  retire  from  the  case  and  the 
Court,  it  is  all  the  defendant  can  ask."  Why  is  it  not  all  the 
claimant  can  ask  in  the  present  case  ? 

Judgment  affirmed. 


No.  52. — C.  and  G.  H.  Kelsey  &  Halstead  and  others,  plain- 
tiffs in  error,  vs.  L.  M.  Wyley,  Parish  &  Co.  defendants  in 
error. 

(!.]  Where  a  fi.  fa.  had  isHued  in  pursuance  of  the  judgment  of  a  Court 
of  general  jurisdiction:  ^<?W,tbat  such  judgment  could  not  be  eoHaterally 
attacked  by  attacking  the  fi.  fa. ;  but  in  order  to  get  the  fi.  fa.  out  of  the 
way  of  junior  creditors,  the  attack  must  be  directly  made  upon  the  judg- 
ment, by  an  issue  tendered  for  that  purpose,  when  the  object  is  toimpetch 
tfoch  judgment  on  the  ground  of  fraud. 

£«.]  In  regard  to  the  Courts  of  ^renero/ jurisdiction,  the  rule  is,  that  notliSDg 
ahaUbe  intended  to  be  out  of  their  jurisdiction,  but  that  which  ^^HaUy 
appears  to  be  so;  and  when  such  a  Court  has  rendered  a  judgment  In  Tt" 
lation  to  any  mibject  matter  within  its  jurisdiction,  the  presumption  is,  Uui4 
it  had  before  it  sufficient  evidence  to  authorise  it  to  award  raeh  judgment, 
and  will  be  conclusive,  as  to  the  subject  nuitter  which  it  purports  to  decide, 
ontil  reTersed  or  impeached  for  fraud. 
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Motion,    in    Houston    Superior    Court.      Deciidcd  by    .ludj^e 
Stark,  April  Term,  1851. 

At  the  April  Term,  ISHO,  of  Houston  Superior  Court,  L.  M. 
Wiley,  Parish  &  Co.  obtained  judgment  Rgainst  T.  &  S.  Wil- 
liams, for  the  sum  of  $1793  96  cts.  principal.  Execution  is- 
sued therefor,  on  the  I8lh  day  of  May,  1839.  The  correct 
amount  was  inserted  in  the  face  of  the  execution,  but  on  the 
back  of  it  was  for  •'}v753  96  ;  the  same  entry  was  made  on  the 
execution  docket.  The  only  entry  which  appeared  upon  the  exe- 
culion,  was  a  receipt  in  ^he  handwriting  of  the  late  Judge  Tracy^ 
for  S'l86  46cts.  but  not  sit^ned  by  him,  dated  January  25th, 
1850. 

At  the  October  Term,  1816,  and  on  the  28th  day  of  the  month 
an  order  was   obtained,  which  recited,  that   it  appeared  to  th 
Court,  by  the  statement  of  the  plaintiff's  counsel  and  on  inspec 
tion  of  the  record,  that  the  original  f,  fa,  had  been    issued  by 
the  Clerk,  through   mistake,  for   $753  96  cts.  instead  of  $175 
96  cts.  and  ordering  that  the    said  f,  fa.  so  erroneously  issued 
be    cancelled  and    annulled,    and  a   new  one    for   the  correc 
amount  be  issued ;  and    also  directing  the  late  Sheriff,  Georges 
M.  Duncan,  to  enter  upon  the  new   fi.  fa.  any  levy  or  paymenC" 
which  may  have  been  made  upon  the  old  one  ;  and  accordingly^ 
upon  said  f.  fa.  George  M.  Duncan  made  several  entries,  the 
last  of  which   was    made  sometime    about  the  1st  of  January^ 
1850. 

At  the  October  Term,  1846,  of  said  Court,  a  controversy  arose 
as  to  the  distribution  of  certain  money  arising  from  the  sale  of 
T.  &  S.  Williams'  properly,  between  the  plaintiffs  in  this  Ji,  f(u 
and  other  judgment  creditors  of  T.  &  S.  Williams,  when  an  is- 
sue of  payiuent  was  made  and  tendered  upon  the  fi,  fa,  of 
VTiley,  Parish  &  Co.  at  the  instance  of  C.  &  G.  H.  Kelsey  A 
Halstead,  which  was  at  the  April  Term,  1847,  withdrawn,  and 
at  said  term,  on  motion  of  counsel,  the  f,  fa.  of  W^iley,  Parish 
&  Co.  was  set  aside,  on  the  ground  that  it  was  dormant,  and 
the  qjoney  tlien  in  the  hands  of  the  Sheriff,  ordered  to  be  paid 
to  the/,  fa,  of  C.  &  G.  H.  Kelsey  &  Halstead.     To  which  detia- 
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ion  exception   was  Inkcn,   and    tlie    same    was  reversed  by  tl:e 
Supreme  Court,  and  suhst'tpiently   money  was   pnid  upon  said 
f.  fa.    by  order  of  the  Su|)e!ior  Couit,  lijfd    at    Octolar  'leim 
1848, 

At  the  April  Term,  1850,  of  Houston  SuptM'ior  Court,  a  rule 
Tiras  moved  ao^.inst  the  Sheriit",  to  pay  over  the  money  in  liis 
hands  to  the  //.  Jh,  of  Wiley,  Parisli  &  Co.  when  counsel  for 
C.  &  G.  H.  Kelsey  &  Ilalstead,  moved  to  set  aside  said  f,  fa, 
upon  the  lol lowing;  g^rounds  : 

1st.  Because  said  /?.  fa.  bearv  date  tie  28th  October,  1846, 
more  than  seven  years  after  the  signing  of  the  judgment  from 
Tirhich  it  issued  ;  that  it  is  attested  by  .'h/gits  AL  J).  Kwg^  as 
Judge,  who  was  not  at  that  time  Judge,  and  signed  by  Lewis 
J.  Jordan,  as  Clerk,  wlio  was  not  at  that  time  Clerk. 

2d.  Because  said  fi,  fa.  is  not  an  ahas  f.  fa.  and  contains 
entries  prior  to  its  date ;  the  original  f.  fa.  having  been  by 
order  of  Court  set  aside,  cancelled  and  annulled  by  order  of  this 
Court. 

3d.  Because  the  judgment  from  which  said  fi.  Ja.  purports 
to  have  issued,  was  dormant — said  Ji,  fa.  not  having  issued  with- 
in seven  years  from  the  time  of  sijjning  said  judgment. 

4th.  Because  the  judgment  from  which  said  f,  fa,  was  is- 
sued is  and  was  dormant  before  the  said  f.  fa.  was  issued — 
the  original  f.  fa.  issued  therefrom  not  having  any  entry  made 
thereon  by  the  proper  officer,  for  more  than  seven  years  from  the 
time  it  was  issued  ;  and  farther,  because  the  original  f.  fa.  was 
not  erroneously  issued,  but  was  correctly  issued,  and  that  the 
said  original  was  dormant,  and  the  said  established  f.  Ja.  was 
erroneously  e<!tablished,  and  contained  entries  which  were  not 
on  the  original  Ji.  fa.  and  said  entries  were  erroneously  placed 
on  the  said  established  fi.  fa. 

Which  motion  the  Court  sustained,   and  ordered  the  JL  Jk. 

of  Wiley,  Parish  &  Co.  to  be  set  aside  as  absolutely  nuftand 

Toid,  and  the  money  in  the  hands  of  Sheriff  to  be  paid  to  die 

JL  fa.  in  favor   of  C.  &  G.  H.  Kelsey  &  Halstead,   and   other 

judgment  creditors,  according  to  pnority. 
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To  this   (ifcision  exception  was  taken,  and  the  same  was  re 
versed  by  the   Supreme  Court,  August  Term,  1850,  at  Decatur 

At  April   Terra,  J 851,    of  Houston    Superior  Court,  counse 
for  Wiley,  Parish  iSc  Co.  moved  a  rule  ni  ,«.  against  the  SherifiT 
to  pay  over  the  money  in  his  hands  to  the  f.  fa.  in  their  favor 
when  counsel   for  C.  &,  G.    H.  Kelsey   &  Halstead  ;  Stoddard 
Miller  &  Co. ;  Hamilton,    Houston    &  Co. ;  Wright,    Muq)hre 
and  Joliu  Martin,  judirment  creditors  of  T.  &  S.  W'illiams,  mad 
out  and  tendered  an  issue  upon  the   said    rule,  and  moved  th 
Court  to  set  aside  the  f,  fa.  and  the  order  and  judgment  of  th 
Court   passed  at   the  October  Term,  1846,  authorizing  said  J^ 
fa,  to  be  issued  and  cancelled,  and  annulled  the  original^'. 
which  was  issued  from  the  judgment  between  the  said  partie 
at  the  April  Term,  1839,  upon  die  grounds, 

1st.  Because  said  order  and  judgment  was  fraudulently  ol 


tained  ;  the  said  G.  H.  Kelsey  &  Hnlstead,  and  other  judgmec:  at 
creditors  of  T.  II.  Williams,  were   not  parties  to  said  order  ar^d 
judgment,  and  the  Court  was  fraudulently  deceived  and  induc^?^ 
to  pass  said  order  and   judgment  by  false  representations  by  tft~ie 
parties  thereto  ;  that  the  original  Ji,  fa,  which  was  issued  from  tlic 
juritrnient  between  the  paities  in  1839,  was  issued  by  mistake,  for 
$753  96  cts,  instead   of  $1753  96  cts.    principal,   called  for  b/ 
said  judixment,    and  also    said  oriu^inal  Ji,  fa,  contained  entries 
by  the  proper  officer,  whereby  it  was  saved  from  the  operation  of 
the  Dormant   Judgment  Act ;  and   that  the  same,  together  witi 
the  judgment   from  which  it  issued,  was  not  dormant ;  when,  in 
fact,  said  original  fi.  fa.  was  correctly  issued   for   the  sum  of 
$1753  96  cts.  and  the  said  original  f,  fa,  did   not  contain  en- 
tries by  the  proper  officer,  as  required  by  the  Dormant  Judgment 
Act,  and  the  same  together    with  the  judgment   from  which  it 
issued,  was  dormant  at  that  time.     By  means  of  which  fraudu- 
lent and  false  representations  and  pretences,  said  Court  was  de- 
ceived and   induced  to  pass  said  judgment,    prejudicial  to  th/ 
rights  of  said  C.  &  G.  II.  Kelsey  &  Halstead  and  others. 

2d.  Because  the  parties  plaintiff  and  defendant  to  the  jud 
ment  passed  in  1846,  in  fraud  of  the  rights  of  Kelsey  &  H 
Stead  and  others^  colluded  together  for  the  defendants  to  cons 
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"^t  said  order  should  be  passed  by  the  Court,  knowing  that  said 
original  Ji,  fa,  was  correctly  issued,  and  did  not  contain  entries 
0)'  the  proper   officer,   but  was  dormant,  and  that  said  junior 
creditors  were  entitled  to  a  legal  prefeience. 

3d.  Because  the  Court  had  no  jurisdiction  or  authority  to 
pass  said  order  and  judgment,  requiring  and  authorizing  the  late 
Sienff,  George  W.  Duncan,  who  was  there  and  then  out  of 
office,  to  enter  upon  said  ji,  fa,  so  to  be  issued,  any  levy  or 
payments  which  may  have  been  made  or  received  upon  said 
jf.  fa,  so  fraudulently  and  falsely  represented  as  having  been 
erroneously  issued  ;  and  that  the  said  Duncan  did  falsely  and 
fraudulently  enter  upon  said  Ji.  fa,  levies  and  payments  which 
were  not  upon  the  said  original  f,  fa, 

4th.  Because  tlie  original  judgment  between  the  parties,  ob- 
tained in  1839,  was  dormant  under  the  Act  in  such  cases  made 
and  provided,  at  the  time  said  order  of  1846  was  passed,  and 
therefore,  said  order  was  improperly  granted,  and  in  fraud  of  the 
rights  of  said  junior  judgment  creditors,  who  were  not,  and 
could  not  be  heard  upon  its  passage  on  the  trial  of  the  issue, 
which,  by  agreement  of  counsel,  was  submitted  to  the  Court. 
Counsel  for  C.  &  G.  H.  Kelsey  &  Halstead  and  others,  offered 
to  introduce  evidence  in  support  of  the  several  grounds  taken  in 
their  motion,  which  was  objected  to  by  counsel  for  Wiley,  Par- 
ish &  Co.  The  Court  sustained  the  objection  and  rejected  the 
evidence,  upon  the  ground  that  the  question  made  had  been 
adjudicated  by  the  Supreme  Court  at  Decatur,  August  Term, 
1850. 

"WTiereupon  counsel  for  Kelseys  &  Halstead  and  others,  ex- 
cepted. 

KnxEN,  for  plaintiff  in  error. 

Powers  and  Whittle,  for  defendant. 

Bg  the  Court, — Warner,  J.  delivering  the  opinion. 
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[1.]  The  main  question  made  in  this  case  is,  whether  the 
Court  below  erred  in  directing  that  the  points  made  at  the  last 
term  of  that  Court,  Ibr  its  decision  and  jud«;nient  were  the  same 
which  had  hei'n  made  before  it  at  a  previous  term,  and  brought 
before  this  Court  on  a  writ  of  error,  in  the  case  of  lVi!ei/j  Pansh 
§'  Co.  vs.  Ke'seys  §'  JLrstead  ct  aL  9  Geo.  R.  117.  The  Court 
below  was  of  the  opinion,  that  the  questions  made  at  the  last 
term  of  that  Court,  were  evidentially  the  same  as  those  adjudi- 
cated by  this  Court  between  the  same  paities,  in  the  case  above 
referred  to,  and  so  ruled — holding  that  that  Court,  to  use  its  own 
language,  was  "i/i  vincalis^^  with  regard  to  the  questions  then 
made  bet'ore  it  by  the  plaintiffs  in  error.  To  determine  this  ques- 
tion, we  must  examine  thejads^  as  the  same  appeared  in  the  record 
before  us  at  Decatur,  August  Term,  1850,  and  as  the  same  appear 
in  the  record  now  he/ore  its.  The  facts  of  the  case,  as  the  same  ap- 
peared in  the  record  before  us  on  the  former  occasion  were,  that  at 
the  October  Term  of  Houston  Superior  Court,  in  tlie  year  1846,  a 
judgment  was  rendered  by  that  Court,  in  \vhi<;h  it  was  "  order- 
ed'and  adjudged  by  the  Court,  upon  the  evidence  of  the  plaiDtifTs 
counsel  and  an  inspedi  *n  of  the  record^  that  the  Clerk  had  issued 
an  execution  upon  a  judgment  rendered  in  favor  of  L.M.  WiUi/y 
Parish  §'  Co.  vs.  T.  §'  *S*  IVillmvis,  through  mistake,  for  the  sum 
of  $753  95,  instead  of  the  sum  of  $1753  95  :  and  it  is  further 
ordered  and  adjudged  by  the  Court,  that  the  execution  so  erron- 
eously issued  be,  and  the  same  is  hereby  cancelled  and  annvUtd^ 
and  that  the  Clerk  forthwith  issue  a  fi.  fa.  for  the  correct 
amount  of  the  judgment,  nunc  pro  tunc;  and  also,  that  the  late 
Sheriir,  George  M.  Duncan,  do  enter  upon  said  f.  fa.  so  to  be 
issued,  any  levy  or  payment  which  7nay  have  beenmade  or  received 
vpon  the  execution  erroneously  issued^  as  aforesmd.^^  In  pursuance 
of  this  judgment  of  tl.e  Court,  it  appeared  that  the  new  ft.  fa. 
issued,  and  that  George  M.  Duncan,  the  then  late  SheritF,  made 
several  entries  thereon,  which  had  previously  been  made  on  the 
f.  fa.  erroneously  issued,  so  as  to  make  the  entries  on  the  nevr 
fi.  fa.  correspond  with  those  made  on  the  fi.  fa.  which  had 
been  issued  through  mistake  for  the  wrong  amount,  the  last  of 
which  is  dated  Januar}-,  1840.     It  also  appeared,  that  this  new 
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Jl.  /a.  had  been  proceeding  to  collect  money  out  of  the  defend- 
ants for  some  years  after  it  had  issued,  and  had  once  been  be- 
fore this  Court,  when  it  was  held  not  to  have  been  a  dormant 
Ji.fa. 

This  judgment  of  the  Court  upon  which  this  new  Ji.  Ja.  was 
based,  remained  in  full  force,  unreversed  and  unimpeached^  when 
at  April  Term,  1850,  of  Houston  Superior  Court,  a  motion  was 
made  to  set  aside  this  new  fi,  fa,  issued  under  the  authority  of 
that  judgment,  upon  the  following  grounds: 

"  1st.  Because  said  fi.  fa,  bears  date  the  28th  day  of  Octo- 
ber, 1846,  more  than  seven  years  after  the  signing  of  the  judg- 
ment from  which  it  issued ;  that  it  is  attested  by  ^ti^t/*  M,  D. 
tSngy  as  Judge,  who  was  not  at  that  time  Judge,  and  signed  by 
J.  Jordan,  as  Clerk,  who  was  not  at  that  time  Clerk  of  this 
Court." 

**  2d.  Because  said  Ji,  fa.  is  not  an  alias  fi.  fa,  and  con- 
tains entries  prior  to  its  date — ^the  original  fi.  fa,  having  been 
by  order  of  Court  set  aside,  cancelled  and  annulled,  by  order  of 
this  Court." 

"  3d.  Because  the  judgment  fi*om  which  said  fi,  fa.  purports 
to  have  issued,  was  dormant,  said  fi.  fa.  not  having  issued 
within   seven  years  from  the  time   of  signing  said  judgment" 

"  4th.  Because  the  judgment  from  which  said  fi.  fa.  was  is- 
sued, is,  and  was  dormant  before  the  said  fi.  fa.  was  issued — 
the  original  fi.  fa.  issued  therefrom,  not  having  any  entry  made 
thereon  by  the  proper  officer  for  more  than  seven  years  from  the 
time  it  was  issued." 

"  6th.  Because  the  said  original  fi.  fa.  was  not  erroneously 
issued,  but  was  correctly  issued,  and  that  the  said  original  was 
dormant,  and  the  said  established^.  Ja.  was  erroneously  estab- 
lished, and  contained  entries  which  were  not  on  the  original 
fi.  fa.  and  said  entries  were  erroneously  placed  on  the  said  estab- 
lished fi.  fa?'^  It  also  appeared,  that  the  Court  below  sustain- 
ed the  motion  to  set  aside  the  newfi.  fa.  issued  imder  the  au- 
thority of  the  judgment  rendered  in  October,  )846,  upon  the 
grounds  above  stated,  and  declared  the  same  to  be  absolutely 
imB  and  void.    This  judgment  of  the  Court  below  having  been 
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brought  before  this  Court  on  a  writ  of  error,  it  was  reversed,  on 
the  ground  that  the  judgment  of  the  Supreme  Court  which  au- 
thorized the  new^.  Ja,  to  issue,  was  unreversed  and  could  not 
be  attacked  or  set  aside,  in  the  collaUeral  manner  proposed. 
Now,  by  an  examination  of  the  first,  second,  third,  fourth  and 
fiifth  grounds  taken  to  set  aside  the  new  fi.  fa.  it  will  be  discov- 
ered that  not  one  word  is  said  about  attacking  the  judgment  of 
1846^  for  fraud.  Every  ground  taken  in  support  of  the  motion 
is  an  attack  upon  the  Ji.fa.  issued  under  the  authority  of  the 
judgment  of  October,  1846. 

The  motion  on  the  trial  of  that  case  in  the  Court  below,  was  not 
to  set  aside  ^tjtidgmerd  of  the  Court  rendered  in  October,  1846^ 
but  the  motion  was  to  set  aside  the  fi.  fa.  based  upon,  and  sup- 
ported by  that  judgment,  which  this  Court  ruled  could  not  be  done, 
so  long  as  the  judgment  remained  unreversed  and  urmnpeached^ 
for  the  reason  stated.     To  have  set  aside  the   fi.  fa.  which  was 
based  upon   and  issued  under  the  authority  of  the  judgment  of 
October,  1846,  upon  the  grounds  taken  for  that  purpose,  would 
have  been  in  effect,  to  have  declared  that  judgment  void  and  a 
nuUUyy  without  any  attempt  ever  having  been  made  to  reverse  it 
for  error,  or  to  impeach  it  for  fraud.     So   long  as  the  judgment 
maintains  its  ground  as  a  valid  subsisting  judgment,  the  process 
which  was  issued  in  pursuance  of  its  authority  will  be  maintain- 
ed, notwithstanding  such  judgment  may  have  been  erroneous. 
6  Peters'  R.  8. 

The  attempt  made  on  the  former  trial  in  the  Court  below  (as 
the  grounds  taken  clearly  show)  was,  to  attack  \heji.  fa.  and 
in  that  collateral  manner,  to  destroy  the  legal  effect  and  opera- 
tion of  the  judgment  rendered  by  the  Court,  in  1846. 

There  was  no  attempt  made  then  to  diitSLck  the  judgment  of  the 
Court  rendered  in  1846,  for  fraud;  there  was  no  such  ground 
taken  or  assumed  in  the  record.  The  fiflh  ground  assumes, 
that  the  newji.  fa.  was  erroneously  established,  but  it  is  nowhere 
alleged  that  the  judgment  estabUshing  it  was  fraudulent.  We 
have,  now  seen  what  were  the  facts  contained  in  the  record, 
which  was  before  this  Court  at  its  August  Term,  1850,  as  well 
as  the  judgment  of  this   Court  upon  those  facts.    Now  let  as 
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proceed  to  examine  the  Jads  contained  in  the  record  now  before 
us,  as  transmitted  from  the  Court  below. 

It  appears  from  the  record  now  before  us,  that  the  junior  judg- 
ment creditors  of  T.  &  S.  Williams,  (to  wit :)  C.  &  G.  H.  Kel- 
sey  &  Halstead  et  al.  tendered  an  issue  upon  the  Sheriff's  re- 
turn, by  which  they  traversed  and  contested  the  right  of  L.  M. 
Wiley,  Parish  &  Co.  to  have  the  money  in  the  hands  of  the 
Sheriff,  raised  from  the  sale  of  the  defendant's  property,  applied 
to  the  payment  of  their  fi,  fa,  and  moved  the  Court  to  set  said 
fis  fa,  aside,  and  tkt  order  and  judgment  of  the  Courty  passed 
aithe  October  Term,  1846,  authorizing  said  fi,  fa,  to  be  issued^ 
and  cancelling  and  annulling  the  original  fi.  fa.  which  was  issued 
from  the  judgment  between  said  parties,  aithe  April  Term^  1839,  of 
said  Superior  Court,  upon  the  following  grounds : 

"  1st.  Because  said  order  and  judgment,  passed  in  October, 
1846,  authorizing  said  fi.  fa.  to  be  issued,  was  fraudtdenily 
obtained,  and  that  the  Court  was  fraudulently  deceived,  and  in- 
duced to  pass  said  judgment  by  false  representations  by  the  par- 
ties thereto ;  that  the  original  execution  which  was  issued  from 
the  judgment  between  the  parties  in  1839,  was  issued  by  mis- 
take, for  $753  96  cts.  principal,  called  for  by  said  judgment,  and 
also,  that  the  said  original  fi.  fa.  contained  entries  by  the  proper 
officer,  whereby  it  was  saved  from  the  operation  of  the  Dormant 
Judgment  Act,  and  that  the  same,  together  with  the  judgment 
from  which  it  issued,  was  not  dormant,  when  in  fact,  said  origi- 
nal was  correctly  issued  for  the  sum  of  $1753  96  cts.  principal, 
as  called  for  by  said  judgment,  and  the  said  original  fi.  fa.  did 
not  contain  entries  by  the  proper  officer,  as  required  by  the 
Dormant  Judgment  Act ;  and  the  same,  together  with  the  judg- 
ment from  which  it  issued,  was  dormant  at  that  time.  By  means 
of  which  fraudtdent  and  false  representations  and  pretences^  said 
Court  was  deceived  and  induced  to  pass  said  judgment  prejudi- 
cial to  the  rights  of  said  C.  &  G.  U.  Kelsey  &  Halstead,  and 
the  other  junior  creditors  aforesaid." 

"  2d.  Because  the  parties  plaintiff  and  defendant  to  said  judg- 
ment, passed  in  1846,  in  jfraud  of  the  rights  of  the  said  C.  &  6. 
H.  Kelsey  &  Halstead,  and  the  other  junior  judgment  creditors, 
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colluded  together  for  the  defendants  to  consent  that  said  order  should 
be  passed  by  the  Courts  knowing  that  said  original^.  Ja.  was  cor- 
rectly issued,  and  did  not  contain  entries  by  the  proper  officers, 
but  was  dormant,  and  that  said  junior  creditors  were  entitled  to 
a  legal  preference."  There  are  other  allegations  and  specifica- 
tions taken  in  the  motion  to  set  aside  the  judgment,  but  being 
embraced  in  such  a  multitude  of  words,  we  have  omitted  them. 
We  have,  however,  extracted  enough  from  the  record,  to  demon 
strate  that  the  motion  made  in  the  Court  below,  was  not  only  to 
set  aside  the  fi.  Ja,  but  to  set  aside  the  judgment  of  the  Courl 
upon  which  it  is  founded,  on  the  ground  of  the  several  allega- 
tions and  specifications  of  Jratid,  mentioned  in  the  issue  tendered 
for  that  purpose.  In  Williams  vs.  Martin^  (7  Geo,  R,  381,)  this 
Court  held,  that  when  a  judgment,  in  an  issue  formed,  comes  in 
conflict  with  the  rights  or  interests  of  third  persons,  not  parties, 
or  previous  to  such  judgment,  they  may  aver  against  it,  may 
impeach  itforfraud^  and  prove  the  fraud.  The  parties  represent- 
ing the  junior  judgment  creditors,  offered  to  prove  the  several 
allegations  of  fraud  made  in  the  issue  tendered,  in  regard  lo  the 
judgment  obtained  in  October,  1846,  but  the  Court  rejected  the 
evidence,  on  the  ground  that  it  was  "  in  vinculis;^^  that  the  judg- 
ment of  this  Court  rendered  at  Decatur,  in  August,  1850,  bouni 
that  Court  to  reject  the  evidence  of  die  alleged  fraud,  in  obtain- 
ing the  judgment  of  1846.  The  Court  below,  in  alluding  to 
the  judgment  of  this  Court  on  the  former  occasion,  touching  this 
question  held,  "  that  the  judgment  of  the  Supreme  Court  over- 
rules the  present  mode  of  attack^  for  if  the  judgment  was  then 
assailed  collaterally^  this  is  also  a  collateral  attack ;  the  modes  of 
assault  then^  and  nowy  are  the  same."  We  have  been  unable  to 
discover  the  binding  force  of  the  judgment  of  this  Court  in  thd 
casCy  as  applicable  to  the  state  of  facts  in  this  case.  We  have 
shown  by  the  record  of  the  case  before  us  on  the  former  occa- 
sion, that  there  was  no  motion  made  to  set  aside  the  judgment  of 
October,  1846,  or  to  impeach  it  in  any  way  whatever  for  frauds  or 
other  thing— that  the  attempt  then  made,  was  to  set  aside  the^  Jiu 
issuing  upon  that  judgment,  and  thus  indirectly,  or  collaterall/y 
destroy  its  legal  effect  and  operation,  which  we  then  held|  mjk 
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now  hold,  could  not  be  done.  But  is  the  mode  of  attack  on  the 
judgment  of  1846  now  made,  the  same  as  made  on  the  former 
trial  ?  The  junior  creditors  now  make  a  direct  attack  upon  that 
judgment,  and  move  the  Court  to  set  it  aside  for  frauds  and 
tender  an  issue  in  which  the  several  allegations  of  fraud  are 
specified. 

If  the  junior  creditors  desire  to  get  the  fi,  fa,  issued  in  pur- 
suance of  the  judgment  of  1846,  out  of  tlieir  way,  they  must  first 
remove  the  foundation  upon  which  it  rests,  which  they  are  now 
attempting  for  the  first  time  to  do.  On  the  former  occasion,  they 
made  an  attack  on  the  fi,  fa,  but  did  not  attack  the  judgment. 
On  the  former  trial,  the  junior  creditors  attempted  to  set  aside 
the  fi.  ^.issued in  pursuance  of  the  judgment  of  the  Court,  in 
October,  1846,  on  motion,  and  in  that  indirect  or  collateral  man- 
ner, sought  to  attack  and  destroy  the  legal  force  and  eflFect  of 
Aat  judgment ;  for,  if  that  judgment  was  good  for  anything,  it 
was  good  and  effectual  to  maintain  the  validity  of  the  fi,  fa, 
which  had  been  issued  in  pursuance  of  it.  If  it  could  not  do  that, 
then,  for  all  legal  purposes,  it  was  a  nullity^  and  to  have  set  aside 
tkefi,  fa,  on  motion^  would  have  been  in  effect,  so  to  have 
declared,  without  any  direct  proceeding  whatever,  to  impeach  or 
set  aside  such  judgment. 

The  facts  as  contained  in  the  record  on  the  former  trial,  most 
clearly  show,  in  our  judgment,  that  then  there  was  an  attempt 
on  the  part  of  the  junior  creditors  to  set  aside  the  fi,  fa, 
issued  in  pursuance  of  the  judgment  of  1846,  and  in  that  indi- 
rect and  collateral  manner,  destroy  the  legal  force  and  effect  of 
that  judgment ;  whereas,  the  facts^  as  contained  in  the  record 
now  before  uSy  conclusively  show  that  the  junior  creditors,  instead 
of  attempting  to  set  aside  the  fi,  fa,  alone^  made  a  motion  to 
set  aside  the  judgment  of  1846  for  fraud,  and  make  a  direct 
attack  upon  it,  by  tendering  an  issue  for  that  purpose.  On  the 
former  trial,  the  junior  creditors  attacked  the  judgment  of  1846 
mdirecUy  and  coUaieraUyj  by  attacking  the  fi,  fa,  which  issued 
in  pursuance  of  it.  On  the  last  trial,  they  attacked  the  judgment 
of  1846,  directlyy  by  alleging  it  was  fraudulently  obtained,  and 
otktidd  to  prove  it ;  and  that  constitutes  the  difference  between 
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the  two  cases.  In  the  one  case  we  held,  it  was  not  competent 
for  the  junior  creditors  to  attack  the  judgment  of  1846  coUaterdly, 
by  attacking  ike  fi,  fa,  which  issued  in  pursuance  of  it.  In  the 
other,  we  hold,  that  it  is  competent  for  the  junior  creditors  to 
attack  the  judgment  of  1846  rfir«c//y  for  fraud  in  obtaining  it, 
as  alleged  in  the  issue  tendered,  and  to  prove  the  fraud,  if  they  can 
do  so,  on  the  trial  of  the  issue. 

[2.]  The  Court  below  appears  to  have  been  impressed  \rith 
the  idea,  that  that  Court  in  1846  had  no  jurisdiction  to  adjudicate 
the  question  in  regard  to  the  entries  directed  to  be  made  by  the 
then  late  Sheriff,  George  M.  Duncan,  on  the  new  fi.  fa.  direct- 
ed to  be  issued  by  the  judgment  rendered  in  1846.     The  Supe- 
rior Court  is  a  Court  of  general  jurisdiction,  and  the  rule  is,  as 
stated  by  this   Court  in  Grier  vs,  McLendony  (7  Gen.  R.  364,) 
that  nothing  shall  be  intended  to  be  out  of  the  jurisdiction  of  a 
Superior  Court  of  general  jurisdiction,  but  that  which  spedallijl 
appears  to  be  so.     Had  not  the  Superior  Court  in  1846,  jurisdic- 
tion of  the  subject  matter  of  tlie  judgment }     Most  clearly  so,  in 
our  judgment.     What  is  the  fair  and  reasonable  interpretation 
to  be  given  to  that  judgment,  according  to  the  rule  above  stated, 
in  respect  to  the  entries  directed  to  be  made  on  the  newji.  Jh.  ? 
The   Court  by  its  judgment,  ordered  a  new  f.  fa.  to  issue  in 
the  place  of  an   old  one  which  had  been   issued  for  the  wrong 
amount,  nujic  pro  tipic,  and  also  directed,  "  that  the  late  Sherifii 
George  M.  Duncan,  do  enter  upon  said  Ji.  fa.  so   to  be  issued, 
any  levy  or   payment   which  may   have  been  made  or  received 
upon  the  execution,  erroneously  issued  as  aforesaid."     Now,  wc 
are  bound  to  presume  that  the  Court  in  1846,  did  not  act  in 
reference  to  the  questions  then  before  it,  without  evidence ;  but  on 
the  contrary,  we  are  bound  to  presume  in  favor  of  the  judgment, 
that  there  was  evidence  before  the  Court  that  there  were   entries 
made  on  the  old  fi.  fa.  by   Geoi^e  M.  Duncan,  the  then  late 
Sheriff;  and  for  the  purpose  of  having  the  same  entries   made 
on  the  new  fi.  fa.  which   were  made  on  the  old  one,  the  testi- 
mony of  George  M.  Duncan  was  resorted  to,  for  the  purpose  of 
ascertaining  the  true  state  of  the  facts,  inasmuch  as  the  law  re- 
quires Sheriffs  to  keep  an  execution  docket    We  are  bound  to 
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presume,  in  support  of  the  judgment,  that  the  Court  was  satisfied, 
from  the  evidence  before  it,  that  entries  had  been  made  on  the 
old^.  fa.  by  the  then  late  Sheriff,  George  M.  Duncan,  because  the 
Court  orders  the  same  entries  to  be  made  on  the  new  Ji,  fa, 
not  by  George  M.  Duncan  as  Sheriff  ai  ilwi  iimCy  but  for  him  to 
make  just  such  entries  on  the  new^.  fa.  as  he  had  made  on  the 
old  one,  while  he  was  Sheriff,  nunc  pro  tunc ;  the  Court  first  being 
satisfied  from  the  evidence  before  it,  tliat  the  entries  ordered  to 
be  made  by  Duncan,  were  the  proper  entries,  ascertained  by 
reference  to  his  execution  docket,  or  to  his  entries  on  the  origi- 
nal fi.  fa.  That  we  cannot  f  resume  that  the  Superior  Court  in 
1846,  awarded  a  judgment  in  reference  to  the  entries  to  be  made 
on  the  new  fi.  fa»  without  satisfactory  evidence  before  it,  we 
think  is  very  clear.  It  having  been  established,  then,  to  the 
satisfaction  of  the  Court  in  1846,  (as  w^e  are  bound  to  presume,) 
Aat  there  had  been  levies  and  other  entries  made  on  the  origi- 
nal fi.  fa.  previous  to  that  time,  by  George  M.  Duncan,  while 
acting  as  Sheriff,  the  Court  orders  that  the  same  entries  shall  be 
made  by  him  on  the  new  fi.  fa.  then  ordered  to  be  issued,  as 
had  been  made  by  him  while  Sheriff,  on  the  old  fi.  fa.  nunc  pro 
tunc  The  entries  on  the  new^  fi.  fa.  derive  all  tlieir  legal  force 
and  effect  from  the  judgment  of  the  Courts  ordering  the  new  fi. 
fa.  to  be  issued — not  from  the  fact  that  George  M.  Duncan,  the 
late  Sheriff,  made  the  entries  thereon  in  1846 ;  for  he  was  only 
the  instrumentj  acting  under  the  authority  of  the  Court.  If  the 
Court  had  selected  any  other  individual  to  have  made  the  en- 
tries on  the  new  fi.  fa.  which  had  been  proved  to  have  been 
made  on  the  old  one  by  George  M.  Duncan,  as  Sheriff,  while 
acting  in  that  capacity,  the  entries  would  have  been  of  equal  va- 
lidity. The  fair  and  reasonable  presumption  in  favor  of  the  ac- 
tion of  the  Court  in  1846  then,  is,  that  George  M.  Duncan,  hav- 
ing been  Sheriff  at  the  time  the  entries  were  made  on  the  old 
fi.  fa.  he  was  called  as  a  witness  to  prove  what  those  entries 
"were,  either  from  his  execution  docket,  or  from  the  old  fi.  fa. 
as  it  then  appeared  in  the  Court,  or  from  his  best  recollection  ;  and 
die  Court  being  satisfied  with  his  evidence  in  regard  to  that 
poiBty  ordered  him  to  make  the   same   entries  on  the  new  fi. 
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fa.  as  had  been  made  by  him  on  the  old  one,  nunc  pro  tunc. 
The  Superior  Court,  in  1846,  not  only  had  jurisdiction  of  the 
question  then  before  it,  but  we  are  bound  to  presume,  and  do 
presume,  that  it  exercised  its  jurisdiction  in  awarding  the  judg- 
ment in  relation  to  the  new  J^.  fa.  and  the  entries  thereon^  upon 
sufficient  evidence  to  have  authorized  that  judgment ;  and  untO 
it  shall  be  reversed j  or  impeached  for  fraud^  it  is  conclusive  as  to 
the  subject  matter  which  it  purports  to  decide. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  53. — Matthew  Crenshaw,  plaintiflF  in  error,  vs.  IsbaBi 

Moore,  defendant  in  error. 

[1.]  In  an  action  of  trespass  for  taking  away  personal  property,  if  thepliin* 
tiff  has  the  absolute  or  general  property  of  the  thing  upon  which  tht 
trespass  is  alleged  to  have  been  committed,  it  is  not  necessary  for  him  \fi 
prove  that  he  was  in  possession  at  the  time  of  the  trespass. 

[2.]  A  count  in  trover  cannot  be  joined  with  a  count  in  trespasa. 

Trespass,  in  Troup   Superior   Court.     Tried  before  Judge 
Hill,  May  Term,  1851. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error,  for  the  recovery  of  dam- 
ages. The  declaration  alleges  that  the  defendant  entered,  on 
the  thirteenth  day  of  October,  eighteen  hundred  and  forty-nine, 
into  a  certain  field  of  the  plaintiff,  and  took  out  or  off  of  the  said 
field  about  four  thousand  pounds  of  seed  cotton,  of  defendant's, 
of  the  value  of  $160  00. 

The  defendant  pleaded  specially,  that  the  cotton  mentioned 
in  plaintiff's  declaration,  belonged  to  defendant,  under  a  ecnr 
tract  with  one  Dingier,  who  rented  from  defendant  in  die  year 
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1849,  by  which  defendant  was  to  advance  provisions  and  other 
necessaries  to  Dingier,  for  the  purpose  of  enabling  him  to  make 
a  crop,  with  the  understanding  that  all  the  corn  and  cotton 
made  by  Dingier,  was  to  belong  to  the  defendant,  until  he  was 
fully  reimbursed  for  all  the  advancements  which  he  made  to 
Dingier  to  enable  him  to  make  the  crop. 

On  the  trial,  plaintiff  introduced  Wingfield  S.Tyson,  who  swore 
that  he  was  the  acting  Constable  for  the  736th  District  G.  M.  Troup 
County ;  that  he  levied  ^fi.fa.  in  favor  of  Walton  Whitaker, 
against  John  T.  Dingier,  on  seven  acres  of  com  and  seven  acres 
of  cotton,  in  the  field,  as  the  property  of  Dingier,  on  the  17th 
Sept  1849 ;  that  he  advertised  in  terms  of  the  law,  and  gave 
the  defendant,  Moore,  notice  in  writing,  of  said  levy,  on  the  day 
it  was  made ;  that  at  the  sale,  the  plaintiff,  Crenshaw,  became 
the  purchaser  of  the  seven  acres  of  cotton,  at  the  price  of  $26 
05  cents ;  that  he  (Tyson,)  put  Crenshaw  in  possession  of  the 
same  afler  the  sale,  by  going  with  him  into  the  cotton  field  and 
saying  to  him,  here  is  the  crop,  take  it — and  no  one  objected 
thereto ;  that  defendant,  Moore,  on  the  Monday  afler,  offered 
Crenshaw  five  dollars  for  his  bargain,  which  defendant  refused 
to  take,  but  said  that  he  would  take  $100  00  for  his  bargain, 
which  Moore  refused  to  give.  Other  testimony  was  introduced 
by  the  plaintiff.  When  he  closed,  counsel  for  defendant  moved 
for  a  non-suit,  upon  the  ground  that  the  plaintiff  failed  to  prove 
possession  in  himself,  of  the  property  upon  which  the  trespass 
was  alleged  to  have  been  committed. 

When  counsel  for  the  plaintiff  moved  the  Court  to  amend  the 
declaration,  by  adding  a  count  in  trover. 

The  Court  refused  the  amendment,  and  sustained  the  motion 
for  a  non-suit,  and  counsel  for  plaintiff  excepted. 

B.  M.  Wilkes,  for  plaintiff  in  error,  submitted, 

1st.  Trespass  may  be   maintabed  in  this  cause.     See  (JVbto 
\d)  \ti  vol.  Ckiity  an  Pleadings  Sih  Afniericanfrom  the  6ih  Lon- 
don edUioti,  top  page  127,  175  and  6,  {noU  2.)     3rd  vol.  Starkie 
mEoUence,  1437.     10  Wend.  R.  324.     18^  Johns.  R.  257. 
VOL  X  49 
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id  vol.  Riu^sDigesty  313.  2d  vol.  Boiorief^s  Law  DiMniaryy 
679and80.  Ist  Sand.  84c.  Sedgmck  on  the  Measure  of  Dam- 
ages, page  49. 

2d.  A  party  may  recover,  in  trespass  either  upon  an  actual 
or  constructiye  possession  of  the  property  upon  'which  the  tret* 
pass  is  alleged  to  have  been  committed.  See  1st  voL  Chihfi 
Practice,  pages  91,  %  %  and  137,  '8.  6  Bar.  and  JUd.  9ia 
2  Sand.  R.  47.  1  Term  R.  480.  7  TVnn  R.  12,  and  su 
Princes  Dig(sty  451,  476.  HiUiard  on  Sales,  121,  %  %  ad 
note  on  177,  as  to  lien. 

3d.  Trover  and  trespass  are  concurrent  remedies,  and  msj 
be  joined  together  in  the  same  action.  See  Isi  vol.  Ckitfy  m 
KmUng,  top  page,  139,  161.     1  J9.  4*  C  146.    2D.fyR.a56. 

Bull  &  Tebrell,  for  defendant  in  error. 

By  the  Court, — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  After  the  evidence  in  this  cause  had  been  submitted  to 
the  Jury  on  both  sides,  the  defendant  below  moved  the  Court  to 
non-suit  the  plaintiff,  upon  the  ground  that  he  had  fiailed  to 
prove  possession  of  the  property  upon  which  the  trespass  wtt 
alleged  to  have  been  committed.  The  motion  vras  granted,  and 
the  bill  of  exceptions  claims,  that  the  Court  erred  in  awardiiig 
the  non-suit,  ^*  upon  the  single  groimd  that  no  evidence  of  pos- 
session was  shown  by  and  on  the  part  of  the  plaintiff,  in  the  tiisl 
of  the  cause.''  It  would  seem  that  the  non-suit  was  ordered 
because  there  was  no  evidence  of  possession ;  so  reads  the  UO 
certified  by  the  presiding  Judge.  If  that  were  true,  the  judg* 
ment  granting  the  non-suit,  would  be  erroneous  beyond  quet* 
tion,  for  there  was  evidence  of  posssssion.  After  the  plaintiff 
in  error  had  bought  the  crop,  (the  constable  Tyson  testifies,)  he 
went  with  the  witness  into  the  field,  and  witness  said  to  him, 
^'here  is  the  crop,  take  it.''  This  is  evidence  of  possession; 
but  I  do  not  believe  that  this  is  the  truth  of  the  matter,  and 
conclude  that  the  Court  non-suited  the  plaintiff  below,  upon  the 
ground  that  he  had  failed  to  prove  possession ;  that  is,  had  not 
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proven  such  a  possession  as  \vould,  in  the  opinion  of  the  Court, 
sustain  the  action.  The  motion  for  a  non-suit  goes  upon  that 
ground  expressly.  The  naked  question  then  is,  was  there  such 
possession  proven  as  the  law  requires  in  such  a  case  ?  I  remark 
first,  that  this  was  not  a  case  where  the  plaintiff  relied  upon  pos- 
session alone  to  sustain  his  action ;  he  relied  also  upon  an  abso- 
lute property  in  the  crop  of  cotton  upon  which  the  trespass  was 
alleged.  What  are  the  facts?  One  Dingier  rented  the  land  of 
the  defendant  in  error,  (Moore,)  and  made  upon  it  a  crop  of 
cotton,  which  had  partly  matured  and  was  standing  in  the  field. 
Dingier  was  indebted  to  Whitaker  by  execution,  which  was 
levied  upon  the  crop,  and  the  crop  duly  brought  to  sale.  At 
the  sale,  the  plaintiff  in  error,  Crenshaw^  bought  the  growing 
crop  of  cotton  ;  the  judgment  under  which  it  was  sold  bears 
date  17th  Marchy  1849,  the  same  year  that  the  crop  was  made; 
it  was  separately  levied  upon,  and  before  the  levy  (it  is  in  evi- 
dence) the  defendant  in  execution  had  leil  the  State  and  gone 
to  Mabamaj  and  at  the  time  of  the  levy  his  family  also  had  left. 
The  levy  and  sale  therefore  of  this  crop,  although  not  fully  ma- 
tared  was  legal.  Our  Act  prohibits  the  sale  of  an  immature 
crop,  but  in  cases  where  the  debtor  absconds  or  removes  from 
flie  County  or  State.  The  Statute  authorizes  the  sale,  if  the 
debtw  absconds  or  removes  before  the  crop  has  matured. 
{CoWs  Jfeio  Digest^  614.)  Being  a  purchaser  at  a  lawful  judi- 
cial sale,  under  an  unimpeached  subsisting  judgment,  the  plain- 
tiff in  error  acquired  the  titie  of  the  defendant  in  execution.  If, 
Testing  upon  such  a  titie,  it  was  necessaiy  at  all  to  prove  pos- 
session, what  kind  of  possession  was  necessary  to  be  proven  ? 
IF  actwdy  then  I  am  not  sure  but  that  when  the  officer  of  the 
low,  \^ose  right  and  duty  it  vras  to  deUver  possession,  went 
with  the  plaintiff  in  error  into  the  field,  and  there  to  him,  in 
fbnn  of  words  made  tradition,  telling  him,  here  is  the  cropy  take 
U ;  actual  possession  was  in  the  plaintiff  in  error.  It  was  all 
the  possession  which  he  could  give  of  the  growing  crop,  and  for 
the  time  that  the  purchaser  was  there,  he  was  in  fact  in  posses- 
non.  Having  once  taken  possession,  his  possession  may  be 
firiiijr  considered  as  continuing  up  to  tiie  time  when  the  defend- 
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ant  entered ;  but  actual  possession  of  the  property  was  not,  in 
our  opinion,  necessary  to  sustain  this  action.  Proof  of  absolute 
or  general  property  in  the  plaintiff,  of  a  chattel,  without  proof  of 
actual  possession,  is  sui&cient ;  for  the  general  property  of  a 
personal  chattel  draws  to  it,  prima /aciej  a  possession.  The 
person  who  has  the  absolute  or  general  property  may  support 
trespass,  although  he  has  never  had  actual  possession,  or 
although  he  has  parted  with  the  possession  to  a  carrier,  servant, 
&c.,  giving  him  only  a  bare  authority  to  carry  or  keep,  not  cou- 
pled with  an  interest  in  the  thing.  1  ChiUy^s  Plead.  167. 
Gordon  vs.  Harper^  7  T.  R.  12.  2  Sound.  47,  a.  h.  d.  Fisher 
vs.  Youngy  2  Buls.  268.  Smith  d  aL  vs.  MiUsj  1  T.  R.  480. 
Ptdmm  vs.  Wiley,  8  Johns.  R.  432.  7  Ibid,  535.  3  Day,  498. 
11  Johns.  R.  285.  3  Day,  272.  16  East,  33.  8  T.  it  72. 
Com.  Dig.  Tres.  B.  4.     1  D.  if  R.  106,  S.  C.    4  B.  §•  C  652. 

It  is  furthermore  in  evidence  in  this  case,  that  the  defendant, 
Moore,  recognised  both  the  title  of  the  plaintiff  and  his  right  of 
possession,  by  putting  in  a  claim  to  the  money  raised  by  the 
sale  of  the  cotton,  and  by  offering  to  buy  the  plaintiff's  bargain. 
In  defence,  Moore  pleaded  a  title  to  this^crop  of  cotton  by  con- 
tract with  Dingier,  paramount  to  the  title  of  the  plaintiff  by  his 
puchase,  and  introduced  some  evidence  to  support  it  No 
question  whatever  is  brought  to  our  consideration  grovring  oat 
of  this  defence  ;  we  have  therefore  nothing  to  say  upon  that  de- 
fence, except  that  whether  it  was  sustained  or  not  by  the  efi- 
dence,  was  a  question  for  the  Jury.  The  plaintiff  proved 
enough  to  carry  his  case  to  the  Jury ;  but  the  record  makes  no 
question  about  the  title  of  the  plaintiff,  or  of  the  defendant ;  it 
makes  the  question  whether  the  plaintiff  did  shew  such  possessim 
as  would  sustain  his  action  in  law,  against  a  motion  for  a  non- 
suit. If  it  was  not  necessary  to  prove  possession,  after  proving 
absolute  property,  the  Court  erred  in  non-suiting  him,  because 
he  had  not  proven  possession ;  and  upon  this  ground  we  reverse 
the  judgment. 

[2.]  We  agree  with  our  learned  brother  of  the  Circuit 
Bench,  that  this  writ  was  not  amendable  by  adding  a  count  in 
irover.     Trespass  and  case  cannot  be  joined.    They  are  actioiis 
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of  distinct  natures ;  the  judgments  are  difTerent — that  in  trespass 
being  in  strictness  quod  capiaiufy  and  that  in  case  quod  sit  in 
mkerecardia.  1  Chitiy  Plead.  199.  1  Lord  Ray.  272,  '3.  2 
Saunders  117  e.  note  2.  Bac.  Mr.  title  Actions  in  General  C. 
Gould's  Plead.  214. 
Let  the  judgment  be  reversed. 


No.  54. — ^William  Zeigler,  plaintiff  in  error,  vs.  Willis  B. 

Scott,  administrator,  &,c.  defendant. 

[1.]  The  defendaDt  if  not  bound  to  pay  up  the  money  lent,  with  lawful  in- 
terest thereon,  in  order  to  entitle  him  to  read  the  answers  of  the  plaintiff 
to  interrogatories  taken  under  the  Act  of  1847,  in  support  of  his  plea  of 
usury. 

[S.]  In  Equity,  the  rule  requiring  the  payment  of  the  principal  and  lawfal 
intereet  is  a  condition  to  the  relief  sought,  and  not  to  the  discovery. 

[8.]  Although  the  usury  could  be  proved  by  aliunde  testimony,  still  the 
borrower  is  not  entitled  to  relief,  except  upon  the  terms  of  paying  up  the 
principal  and  legal  interest. 

[4.]  Answers  to  interrogatories  procured  under  the  Act  of  1847,  when  re- 
spoQsive  to  the  questions  propounded,  are  conclusive,  unless  contradicted 
by  two  witnesses,  or  one  witness  and  circumstances. 

[6.]  Usury  paid  on  a  former  contract  may  be  pleaded  as  a  set-off  to  the  ex- 
isting debt,  provided  it  be  not  barred  by  the  Statute  of  Limitations. 

[6.]  In  an  action  of  assumpsit,  for  money  had  and  received,  the  borrower 
can  only  recover  the  usurious  gain  or  excess.  He  is  entitled  to  no  more 
by  way  of  set-off 

p.]  In  answers  to  interrogatories  taken  under  the  Act  of  1847,  the  defend- 
mot  cannot  set  up  an  independent  contract  not  elicited  by  the  questions 
asked. 

[8.J  If  the  verdict  of  the  Jury  is  contrary  to  the  evidence  and  cannot  be 
sustained  upon  any  hypoihetiu  consistent  with  the  testimony,  a  new  trial 
will  be  granted. 

Assumpsit,  in  Crawford  Superior  Court.     Motion  for  a  new 
tnaL    Decided  by  Judge  Stark,  February  Term,  1851. 
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Plaintiff  in  error  brought  an  action  of  assumpsit  against  tlie 
defendant  in  error,  on  a  promissory  note  for  $2498  00,  dated 
in  February,  1845,  and  due  "  one  day  after  date,"  on  which 
note  there  were  two  credits,  one  for  $100  00,  dated  27th  March, 
1846,  the  other  for  $296  25,  dated  5th  April,  1847. 

The  defendant  filed  the  plea  of  usury,  and  served  interrogato- 
ries on  the  plaintiff,  under  the  Act  of  1847. 

On  the  trial,  it  appeared  from  the  answers  of  the  plaintiff,  that 
in  1838,  the  plaintiff  loaned  to  defendant^s  intestate,  Willis  S. 
Scott,  deceased,  $1000  00,  at  16  per  cent,  per  annum,  and  took 
his  note  for  the  principal  and  usurious  interest,  due  25th  De- 
cember, 1838.  This  note  was  then  renewed  at  16  per  cent 
and  made  due  25th  December,  1839,  for  $1379  42 ;  it  was 
again  renewed  in  1840  and  1841.  In  March,  1840,  plain- 
tiff loaned  defendant's  intestate  $2000  00,  at  16  per  cent  and 
took  a  separate  note  for  it,  due  the  25th  December  thereafter, 
which  note  was  renewed  in  1841,  at  the  same  rate  of  interest 
In  June,  1840,  plaintiff  sold  cotton  to  defendant's  intestatei 
amounting  to  $668  44  cents. 

In  January,  1842,  plaintiff  and  defendant's  intestate  had  a 
settlement  of  their  affairs,  when  plaintiff  purchased  of  defend- 
ant's intestate,  two  negro  girls,  at  $1300  00;  this  was  ad- 
mitted by  the  parties  to  be  an  excessive  price,  and  in  conside- 
ration of  this  excess,  it  was  understood  and  agreed  and  so  intend- 
ed, that  the  contracts  were  and  should  be  purged  of  ihe  usmj 
in  them.  Defendant's  intestate  also  turned  over  to  plaintiff  a 
note  on  William  B.  Colbert,  for  $700  00,  which  suibs  of 
$1300  00  and  $700  00,  were  applied  to  the  extinguishment  of 
the  note  given  for  the  loan  of  $1000  00  in  1838,  and  the  bal- 
ance of  the  payment  credited  on  the  notes  for  the  $2000  loan 
and  the  cotton  note.  These  notes  were  then  consolidated,  and 
a  new  note  taken  for  the  amount  due  on  them,  at  8  per  cent, 
per  annum.  It  was  out  of  this  note  that  the  one  sued  on 
sprung. 

At  August  Term,  1850,  the  cause  was  tried  on  the  appeal, 
when  the  Jury  rendered  a  verdict  in  favor  of  the  plaintifl^  fat 
$603  75  cents. 
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When  plaintiff  moved  for  a  new  trial,  on  the  grounds/ 
1st  Because  the  verdict  was  contrary  to  evidence. 
Sd.  Because  the  verdict  was  contrary  to  law. 
At  the  February  Term,  1851,  the  rule  m  si.  was  discharged 
by  the  Court,  and  counsel  for  plaintiff  excepted. 

Hunter  &  Hall,  for  plaintiff  in  error. 

G&EEN  &  CuLVERHousE,  for  defendant. 

By  the  Court. — ^Lubcpkin,  J.  delivering  tlie  opinion. 

Our  investigation  in  this  case,  will  be  restricted  to  the  single 
inquiiy,  whether  the  verdict  of  the  Jury  was  contrary  to  evi- 
dence ?  In  other  words,  whether  upon  any  hypothesis  consist- 
ent with  the  proof,  the  finding  of  the  Jury  can  be  sustained  ? 

In  order  to  ascertain  this  satisfactorily,  it  becomes  necessary 
to  settle  several  important  points  of  law  which  stand  in  the  way. 

[1.]  What  is  the  proper  construction  of  the  Act  of  1847,  au- 
thorizing discoveries  at  Common  Law  ?  The  Act  provides  that 
Ike  adverse  party  shall  be  compeUed  at  Law  to  answer  interroga- 
tories on  his  oath  or  affirmation,  and  in  solemn  form ;  and  the 
answers  when  made  and  filed  shall  be  evidence  on  the  trial  of 
the  cause,  '^  in  the  same  manner  and  to  the  same  purpose  and 
extent,  and  upon  the  same  condition  in  all  respects,  as  if  the 
same  had  been  procured  upon  a  bill  in  Chancery  for  discovery, 
but  no  further  or  otherwise."    J\r€W  Digest,  465,  466. 

Under  this  Statute,  it  is  contended  that  before  the  answers  of 
&e  plaintiff  to  the  interrogatories  can  be  read  by  the  defendant, 
in  support  of  his  plea  of  usury,  he  must  offer  to  pay  the  principal 
and  legal  interest  due  by  him — indeed,  that  he  impliedly  con- 
sents to  do  this,  by  resorting  to  the  conscience  of  the  adverse 
party  for  proof. 

We  fully  recognize  the  doctrine  in  Chancery,  that  whenever 
a  borrower  files  his  bill  in  Equity,  to  be  relieved  against  a  usu- 
rious contract,  the  Court  reiiises  relief,  except  upon  the  terms  of 
has  paying  up  the  principal   sum  due,  and  legal  interest.    It  is 
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based  u^on  that  comer-stone  principle  of  the  Court  of  Chancery, 
that  he  who  asks  equity  must  do  equity,  and  in  that  forum  it  is 
rigorously  required  in  all  cases,  notwithstanding  the  law  may 
have  positively  declared  the  contract  void.  1  Fan.  b.  1,  ck 
1,  §3.  (A.)     6  Johns.  Oh.  Rep.  137.    4  Bcmd.  415. 

[2.]  It  will  be  observed,  however,  that  this  exaction  is  only 
made  where  relief  is  sought  from  the  illicit  contract,  and  that  it 
is  made,  whether  the  applicant  had  or  had  not  the  benefit  of  lus 
adversary's  answer. 

[3.]  For,  although  he  could  prove  the  usury,  by  aliunde  testi- 
mony, and  without  a  discovery  from  the  lender,  still  he  is  not 
entitled  to  reliefs  except  upon  the  terms  stated.  It  is  a  misap- 
prehension, therefore,  to  suppose  that  the  condition  of  paying  op 
the  money  lent  with  lawful  interest,  was  a  reward  to  the  lender 
for  making  the  discovery.  It  was  a  condition  to  the  reB^ 
sought,  and  not  to  the  discovery.  See  Bovatiquel  vs.  Dashwood^ 
Cos.  Temp.  Talbot^  38.  Broumsundvs.  Eduxtrdsj  2  Ves.jun.  243, 
249.  Scoti  vs.  Msbitt^  14  Wes.  442.  Fanning  vs.  Dunham^  5 
Johns.  Ch.  Rep.  122. 

We  take  the  Act  according  to  its  obvious  and  literal  mean- 
ing ;  and  the  Legislature,  neither  in  this  Statute  nor  that  passed 
previously,  in  1842,  {J\rew  Digest  j  601,)  compelling  the  plaintiff  to 
discover  usury  on  oath,  having  made  the  payment  of  the  money 
lent  with  lawful  interest,  a  condition  to  the  reading  of  the  evi- 
dence, we  do  not  feel  at  liberty  to  superadd  it. 

It  will  be  readily  perceived  how  much  the  result  in  this  case, 
depends  upon  our  opinion  upon  this  point. 

[4.]  One  of  the  main  issues  in  this  controversy  is,  whether  4e 
first  note  of  $1000,  with  the  usurious  interest  thereon,  entered 
into  and  constituted  a  part  of  the  consideration  of  the  note  sued 
on  ?  The  question  is  distinctly  and  repeatedly  asked  in  tiie 
interrogatories,  and  as  fully  and  explicitly  answered  in  the  neg- 
ative. Zeigler  swears  tliat  this  first  loan,  with  the  interest  there- 
on, was  paid  off  and  discharged  in  January,  1842,  by  the  two 
negroes  sold  to  him  by  Scott,  and  the  note  which  he  let  him 
have  on  Colbert ;  and  that  the  first  note  had  no  connexion  what- 


DECATUR,  AUGUST  TERM,  1851.     393 


Zeigler  vc.  Scott 


ev^er  with  that  which  is  the  foundation  of  the  present  action,  and 
there  is  not  a  particle  of  proof  contradicting  this  statement. 

Now  the  Statute  declares,  that  the  answers  to  the  interroga- 
tories are  to  be  evidence  ^^  to  the  same  extent  in  all  respects  as 
if  the  same  bad  been  procured  upon  a  bill  in  Chancery  for  dis- 
covery.'' But  an  answer  in  Equity  is  conclusive,  when  respon- 
sive to  the  bill,  unless  contradicted  by  two  witnesses  or  one 
witness  and  circumstances. 

If,  then,  the  Jury  arrived  at  the  result  which  they  did,  by 
adding  this  first  debt  of  $1000  to  the  last  loan  of  $2000,  and 
deducting  from  the  aggregate  the  $2000  paid  in  property  and 
paper,  and  the  $396  credited  on  the  last  note  of  $2498— and 
such  is  not  unlikely  the  fact — then  the  verdict  is  contrary  to 
the  evidence  and  ought  to  be  set  aside ;  for  the  Jury  had  no 
right  to  assume,  in  face  of  the  proof,  that  any  portion  of  the 
$1000  note  was  left  unextinguished,  by  the  settlement  between 
tbe  parties,  in  January,  1842. 

With  these  principles  adjusted,  how  stands  the  case  ?  The 
plaintiff  lent  the  defendant  $1000  in  1838,  which  compounded 
annually,  at  16  per  cent,  amounted  to  $1863  77,  in  January, 
1842,  ibe  date  of  the  settlement.  The  payment  of  two  thou- 
sand dollars,  made  at  that  time,  discharged  this  debt,  and  left  a 
balance  of  $136  23,  to  go  to  the  $2000  loaned  in  March,  1840. 
This  balance,  and  the  $396  endorsed  upon  the  note  in  suit, 
is  all,  according  to  the  proof,  that  should  be  deducted  from  the 
$2000  in  the  way  of  payments.  It  is  true  that  the  plaintiff  ad- 
mits that  in  addition  to  these,  some  small  sums  were  received, 
ihe  amount  of  which  he  cannot  recollect,  and  they  may  be  well 
act  off  by  the  blacksmith's  work  done  by  him  for  the  defendant ; 
add  the  two  items  together,  then,  of  $396  and  $136  23,  making 
$582  23,  and  subtract  the  aggregate  from  the  $2000,  and  the 
verdict  should  have  been  for  $1467  73,  instead  of  $630  75. 

[5.]  But  the  defendant  pleaded,  among  other  things,  as  a  set- 
off to  the  plaintiff's  demand,  the  usury  paid  on  the  first  note, 
wbidh  amounted,  as  we  have  seen,  to  $431  88|.  Whether 
die  Statute  of  Limitations  was  replied  to  this  plea,  the  record 
dott  not  disclose.     The  final  payme&t  cf  usury  on  the  first  note 

VOL  X  50 


394  SUPREME  COURT  OF  GEORGIA. 

Zeigler  vs,  Scott 

v^as  made  in  January,  1842,  and  the  action  was  not  brought 
until  January,  1849,  just  seven  years  thereafter. 

This  affords  another  striking  illustration  of  the  defect  in  our 
Judiciary  Act,  which  sends  parties  to  the  Jury  upon  the  written 
declaration  and  ans\i(^er,  all  the  subsequent  pleadings  being  con- 
ducted orally.  But  take  the  most  favorable  view  of  the  case  for 
the  defendant,  namely,  that  the  Statute  was  not  replied  in  bar 
of  the  set-off,  for  usurious  payments,  and  grant  that  the  Joij 
allowed  the  full  amount  of  the  usury  paid,  |;631  88|,  still  the 
verdict  should  have  been  for  $1035  84^ ;  and  in  all  these  esti- 
mates, I  have  assumed  that  the  Colbert  note  amounted  to  $700, 
as  testified  to  by  Colbert  himself,  and  not  $600,  as  stated  by  the 
plaintiff  in  his  answers. 

Of  course,  I  only  allow  the  defendant  to  recover  back,  in  Us 
plea  of  set-off,  the  tisurbus  gain ;  for  it  is  well  setded,  both  in 
England  and  in  this  country,  that  if  a  borrower  pays  up  the 
amount  of  his  usurious  debt  to  the  lender,  and  afterwards 
sues  to  recover  it  back,  in  an  action  for  money  had  and  recdTed, 
he  can  only  recover  the  usurious  excess,  since  ex  csquo  d  bwy 
he  ought  not  to  recover  back  the  money  really  advanced,  and 
the  legal  interest  thereon.  1  T.  R.  153.  Douglass^  697,  in  notet. 
2  Johm.  CL  1?.  191.  5  Johns.  Ch.  R.  146.  6  Johns.  Ch.  A 
95.     1  Leighy  147. 

[7.]  In  answer  to  the  3d  interrogatory,  the  plaintiff  sets  up 
an  agreement  or  understanding,  between  the  defendant  and  him- 
self, to  the  effect  that  the  excess  of  $200  in  the  price  which  he 
claims  to  have  paid  for  the  two  negroes,  was  to  extinguish  all 
the  usury  which  he  had  extorted.  But  this  portion  of  the  an- 
swer is  not  elicited  by  the  question  propounded,  and  as  the 
Act  of  1847  only  allows  the  answer  to  be  evidence  "  to  the 
same  extent  as  if  obtained  in  Chancery,  but  no  Jurther  or  oOur- 
wtSBy^  we  hold  that  it  was  inadmissible  for  the  purpose  of  set- 
ting up  this  independent  contract. 

In  addition  to  the  two  sums  of  $1000  and  $2000  loaned  to 
the  defendant,  the  plaintiff  let  him  have  cotton  on  tlie  llA  of 
June,  1840,  valued  at  $668  44,  which  the  plaintiff  contends  is 
still  unpaid,  and  made  up  a  part  of  the  present  large  note;  bnt 


DECATUR,  AUGUST  TERM,  1851.  395 

Bond,  Murdock  et  oL  vi.  Little. 

we  think  the  Jury  were  warranted  in  finding  that  this  indebted- 
ness was  totally  extinguished.  The  plaintiff,  among  other  things, 
was  asked  if  he  ever  loaned  the  defendant  any  cotton  ?  He 
denied  expressly  that  he  ever  did.  The  defendant,  on  the  trial, 
lendered  in  evidence  a  paper  given  by  his  intestate  to  Zeigler, 
on  the  same  day  on  which  the  cotton  note  was  dated,  wherein 
Scott  promised  on  or  before  the  1st  day  of  December  next 
thereafter,  to  deliver  to  plaintiff  in  Macon,  8,355J  pounds  of 
ginned  cotton  for  value  received  of  him,  and  upon  the  back  of 
this  receipt  was  an  acknowledgement  by  tiie  plaintiff,  dated  4th 
February,  {the  year  left  blanks)  that  he  had  received  8000  lbs. 
of  cotton.  This  writing,  as  well  as  the  not^  having  been  found 
in  the  possession  of  Scott,  shows  that  he  had  discharged  them 
both ;  and  taking  all  the  circumstances  together,  particularly 
the  denial  of  the  plaintiff  that  he  had  ever  loaned  Scott  any  cot- 
ton, we  think  that  the  Jury  had  a  right  to  infer  that  this  cotton 
constituted  the  consideration  of  the  note,  and  that  when  it  was 
delivered  in  Macon,  the  note  as  well  as  the  receipt,  were  extin- 
guished ;  that  they  both  related  to  one  and  the  same  transac- 
tion. 

[8.]  Under  the  views  which  we  have  presented  of  the  case, 
both  upon  the  law  and  the  facts,  justice  would  seem  to  require 
that  it  should  be  remanded  for  another  hearing.  Accordingly,  it 
it  80  ordered. 


No.  56. — ^BoND,  Murdock  and   others,  plaintifis  in  error,  vs. 

Wm.  G.  LriTLE,  defendant  in  error. 

[1.]  Where  a  bill  of  peace  was  filed  for  the  purpose  of  restrainmg  a  de- 
fendant from  prosecuting  hie  action  of  ejectment  for  the  recovery  of  a  tract 
of  land:  ffeld^HiAt  the  principle  upon  which  Courto  of  Equity  interfere 
and  grant  relief  in  such  cases,  is  to  suppress  useless  litigation ;  to  prevent 
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maltiplieitj  of  sails ;  to  restrain  oppressive  litigation,  and  to  prevent  irre- 
parable mischief. 

[2.]  Hddy  also,  that  a  Court  of  Equity  will  not  interfere  in  such  cases  nntil 
the  complaiaaat*B  right  has  been  satiffactorUy  established  at  Law,  nor  in 
E  doubtful  CMMe, 

M 

In  Equity,  in  Crawford  Superior  Court.  Decided  by  Judge 
Stark,  February  Term,  1851. 

This  was  a  bill  of  peace,  filed  to  quiet  litigation. 

The  bill  charged,  that  an  execution  in  favor  of  John  D.  Wmn, 
issued  from  a  judgment  recorded  in  1841^  was  levied  upon  a  lot 
of  land  in  CrawfordjCounty ;  a  claim  was  interposed  to  said 
land  by  the  defendant  in  error,  returnable  to  the  Februaiy  Temii 
1842,  of  Crawford  Superior  Court  After  having  been  contia* 
ued  from  term  to  term  and  placed  upon  the  appeal  by  consent, 
at  the  February  Term,  1844,  this  claim  was  withdrawn.  The 
land  was  sold  on  the  first  Tuesday  in  April,  1844,  and  Bond  and 
Murdock  became  the  purchasers.  Murdock  and  Ewell  Webb 
took  a  transfer  of  the  Ji,  fa,  of  John  D.  Winn,  alleging  that 
they  paid  a  valuable  consideration  therefor. 

The  bill  alleges  that  there  was  a  previous  sale  of  the  land 
(pending  the  claim,  under  a  fi.  fa.  against  Thomas  Litde,) 
when  Ewell  Webb  became  the  purchaser,  and  after  obtaining 
the  Sheriff's  title  thereto,  conveyed  one-half  of  said  lot  of  land 
to  Bond  and  Murdock,  by  quit-claim  deed.  After  the  first 
Sheriff's  sale,  Thomas  Little,  who  was  in  possession,  attorned 
to  Webb  by  a  written  agreement. 

The  bill  alleges  that  an  action  of  ejectment  in  favor  of  Wm. 
O.  Little  against  Thomas  Little,  tenant  in  possession,  was 
brought  to  the  August  Term,  1843,  of  Crawford  Superior  Court 
This  case  was  put  on  the  appeal  by  consent,  and  at  August 
Term,  1845,  a  verdict  was  rendered  in  favor  of  the  defendants 
in  ejectment  At  the  February  Term,  1846,  Wm.  G.  Litde 
commenced  another  action  of  ejectment,  and  at  August  Teimj 
1846,  a  verdict  was  rendered  in  favor  of  the  plaintiff,  (torn  urtaeh 
an  appeal  was  taken  out  on  the  appeal.  At  the  Febmary  Tottii 
1848,  said  case  came  on  for  trial  before  a  special  Jury,  andafier 
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each  party  bad  produced  and  submitted  bis  evidence,  William 
G.  Little  disimssed  his  said  action. 

The  bill  alleges  tliat  at  the  August  Term,  1849,  William  G. 
Little  commencea  another  action  of  ejectment  for  the  recovery 
of  said  land. 

The  bill  prays  for  an  injunction  to  restrain  the  action  of  eject- 
ment, and  to  quiet  the  plaintiffs  in  error  in  their  possession  of 
the  premises,  and  from  further  litigation  and  expense  in  rela- 
tion to  the  land. 

Judge  Stark  sanctioned  the  bill  and   granted  the  injunction. 

The  defendant  in  his  answer,  states  that  Thomas  Little  entered 
into  the  possession  of  the  said  lot  of  land,  in  1833,  as  the  tenant 
of  defendant,  and  as  such  tenant,  held  possession  of  the  same 
until  the  SherifTs  sale  in  1844 ;  that  he  withdrew  the  claim  in- 
teiposed  by  him,  because  he  was  advised  that  under  the  judg- 
ment of  the  Court  (excluding  a  deed  from  one  John  B.  Adair 
to  himself)  he  would  be  precluded  from  any  further  assertion  of 
Us  right.  He  states  that  he  paid  Adair  a  valuable  consideration 
for  the  land,  and  believed  that  the  deed  executed  by  Adair  to 
kim,  was  a  valid  deed.  The  answer  admits  that  Bond,  Mur- 
dock and  Webb,  bought  the  land  as  charged  in  the  bill,  but  with 
notice,  which  was  pubUcly  given  by  the  agent  of  defendant. 
The  answer  charges  that  the  attornment  of  Thomas  Little  to 
Webb,  was  without  the  knowledge  and  consent  of  defendant. 

The  answer  admits  the  bringing  of  the  action  of  ejectment, 
and  that  the  first  was  alleged  by  the  filing  of  a  bill  by  the  plain- 
tiffs in  error,  and  the  defendant  was  unprepared  to  try  the  case 
by  the  sudden  dismissal  of  complainant's  bill.  The  answer  de- 
Biea  that  the  second  action  was  brought  to  harass  and  vex  the 
pbnntifis  in  error,  and  defendant  charges  that  at  the  August 
Term,  1846,  a  verdict  was  rendered  in  his  favor  by  a  petit  Jury. 
A  second  bill  was  filed  in  1847,  which  was  dismissed  upon  the 
eoming  in  of  defendant's  answer.  At  the  February  Term,  1848, 
the  plaintiffii  in  error  repudiating  their  Sheriff's  deed,  introduced 
ofte  from  Adair,  the  feoifer  of  defendant,  by  which  he  was  wholly 
surprised,  and  forced  to  dismiss  his  cause,  to  avoid  a  verdict 
agaiBst  him. 
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Upon  the  coming  in  of  the  answer,  counsel  for  the  defendant 
moved  the  Court  to  dissolve  the  injunction,  and  dismiss  the  bill 
for  want  of  equity,  which  motion  the  Court  sustained,  and 
counsel  for  plaintiffs  in  error  excepted. 

H(^TER  and  Montford,  for  plaintiffs  in  error,  insisted  upon 
tlie  following  points  and  authorities : 

1st.  The  Court  erred  in  ruling  that  the  bill  did  not  make  such 
a  case  as  entitled  the  complainants  to  relief  in  Equity,  and  in  dis- 
missing the  same.  2  Story's  Com.  §859.  1  Mad.  OL  iV.232, 
'3.  1  P.  Williams,  671.  2  Vesey  Junior,  293.  1  Vermm,  22, 
265,  287,  308.  3  Johns.  Rep.  558.  2  Johns.  Mr.  281.  3 
Kelly,  239.    4  Johns.  Rep.  173,  497.     26  WendeU,  143. 

2d.  The  Court  erred  in  ruling  that  the  answer  of  the  defend- 
ant had  sworn  off  the  equity  in  complainant's  bill,  and  in  dis- 
solving the  injunction. 

3d.  That  the  answer  of  defendant  places  the  right  of  plaintiff 
in  ejectment  on  no  new  matter  of  fact  or  law  not  put  in  issue 
before,  and  if  the  plaintiff  has  neglecled  to  make  a  proper  de- 
fence. Equity  will  not  relieve  him.  1  Mad.  Ch.  Pr.  103,  wd 
authorities  cited. 

S.  &  R.  P.  Hall,  for  defendant  in  error,  insisted  that, 

1st.  Because  in  cases  of  common  injunctions,  where  the  an- 
swer comes  in,  denying  the  merits  of  the  bill,  it  is  a  miatter  of 
course  to  dissolve  the  injunction.  Poor  vs.  Carlton,  3  Sumner. 
Eden  on  Injunctions,  p.  145.  Hoffman  vs.  Livvngstanj  1  Johns. 
C.  R.  26.  As  to  whether  the  answer  is  responsive.  Easdman 
vs.  McJilpin,  1  Kdly. 

2d.  The  bill  was  properly  dismissed;  because  admitting  that 
defendant's  title  was  originally  defective,  time  had  matured  it 
into  a  perfect  title ;  as  to  adverse  possession  and  color  of  title, 
see  Conyer  vs.  Kenan,  4  Geo.  R.  Tate's  executor  vs.  Souikardf 
3  Hawks.  5  Geo.  R.  6.  Ibid,  39.  Ibidy  271.  IMd,  261.  7 
Bid,  387.     4  HaUi.  149. 
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3d.  Because  there  had  never  been  but  t\^'o  verdicts  in  tliis 
case — one  for  the  plaintiff  in  ejectment,  and  the  other  for  the  de- 
fendant— and  before  a  bill  of  peace  can  be  sanctioned  and  main- 
tained in  such  a  case,  there  must  be  several  verdicts  satisfa  cto- 
rily  establishing  the  defendant's  right  at  Law.  2  Story^s  Eq.  Ju- 
§859.  Adams'  Eject  316.  Eden  on  Ir^dion,  414,  '15,  '16. 
1  P.  Wm.  671,  '72.  Earl  of  Darlington  vs.  Bowe,  1  Eden  Ch. 
R.  270,  '71,  '72.  2  Sch.  §  LeJ.  208,  '9.  3  J.  R.  595,  '96, 
601,  '2. 

4th.  A  Court  of  Chancery  will  never  interfere  to  restrain 
such  proceedings,  as  long  as  there  are  pertinent  and  material 
questions,  affecting  the  rights  of  parties,  undetermined  at  Law. 
Srothervs.  LucaSy  12  Peters'  R.  410,  433. 

5th.  Courts  of  Equity  will  never  try  legal  titles  ;  they  leave 
this  to  Courts  of  Law.     Moore  vs.  Ferrell  etal.l  KeUy^  9. 

6th.  Under  the  rules  laid  down,  this  bill  should  have  been 
dismissed,  as  there  had  never  been  the  requisite  number  of  tri- 
als at  Law,  satisfactorily  establishing  complainant's  title,  and  be- 
cause the  answer  shows  that  their  own  fraud  occasioned  the 
dismissal  of  the  second  action  of  ejectment.  Eden  on  Injunc- 
(ton,  88. 

7th.  Although  the  answer  in  this  case  waves  objections  to  the 
jurisdiction  of  the  Court,  it  does  not  take  away  the  right  and 
power  to  dismiss  the  bill.     3  J.  R.  596,  601,  '2. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

This  is  a  bill  filed  by  the  complainants,  praying  for  a  perpet- 
ual injunction  to  restrain  the  defendant  from  the  further  prose- 
cution of  an  action  of  ejectment  for  the  recovery  of  the  posses- 
sion of  a  lot  of  land  in  the  County  of  Crawford,  on  the  ground 
that  there  have  been  repeated  trials  between  the  parties  at  Law, 
in  which  the  title  of  the  complainants  to  the  premises  in  dis- 
pute, has  been  saiisfadorUy  established.  The  Court  below,  on 
the  coming  in  of  the  defendant's  answer,  dissolved  the  injunc- 
tion, and  dismissed  the  bill,  for  want  of  equity. 


400      ^—SUPREME  COURT  OF  OEOROIA. 


Boad,  Murdock  et  b/.  va.  little. 


The  first  question  which  we  shall  consider  is,  that  which  re- 
lates to  the  complainants'  equity,  as  apparent  on  the  face  of 
their  bill  and  exhibits  attached  thereto. 

This  application  of  the  complainants,  is  what  is  termed  in  the 
books,  a  bill  of  peace,  the  object  of  which  is,  to  quiet  Jhdtlm 
litigation. 

On  what  principle  do  Courts  of  Equity  interfere  by  injunctioii, 
in  such  cases  ? 

[1 .]  The  principle  on  which  Courts  of  Equity  grant  relief  in  sndi 
cases  is  to  suppress  useless  litigation ;  to  prevent  muUipliciiy  of  suits; 
to  restrain  oppressive  litigation^  and  to  prevent  irreparabk  inischie£ 
2  Story's  Eq.  148,  §863.  Ibidy  153,  §859.  Thus,  in  actions  of 
ejectment,  which,  not  being  conclusive,  Courts  of  Equity  wH 
interfere,  and  after  repeated  trials  and  satisfactory  determinationa 
of  the  question  of  title,  will  grant  a  perpetual  injunction  to  re- 
strain further  litigation.  Mit/brtPs  Pleadings  116.  However, 
Courts  of  Equity  will  not  interfere  in  such  cases,  before  a  trial  at 
Law ;  nor  until  the  right  has  been  saiisfadorily  estabHsked  d 
Law.  2  Story's  Eq.  §859.  Eldridge  vs.  Hill,  2  Johns.  Ch.  A 
282. 

This  application  of  the  complainants  is  to  restrain  the  defend- 
ant from  the  assertion  of  his  right  to  the  land  in  dispute,  in  the 
ordinary  course  of  judicial  proceedings,  and  the  prayer  of  die 
bill  ought  not  to  be  granted  in  a  doubt/iil  case.  Alexander  w. 
Pendleton,  8  CrancVs  R.  462. 

[2.]  The  right  or  title  of  the  complainants  to  the  tract  of  land 
in  controversy,  must  be  shown  to  have  been  satisfactorily  estab- 
lished at  Law,  before  a  Court  of  Equity  will  interfere  to  grant 
relief,  and  will  not  grant  it  in  a  doubtJiU  case.  According  to 
these  principles,  let  us  examine  the  case,  as  made  by  the  coia- 
plainants. 

They  allege,  that  in  1841,  a  levy  was  made  upon  the  lot  of 
land,  by  a  judgment  creditor  of  Thomas  Little  ;  that  a  claim  wai 
mterposed  thereto  by  the  defendant,  and  on  the  appeal  trial 
thereof,  after  the  cause  had  been  submitted  to  the  Jury,  the  de- 
fendant withdrew  his  claim  ;  the  execution  then  proceeded  to 
sell  the  land,  which  was  purchased  by  two  of  the  complainantfi 
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Bond  and  Murdock,  at  Sheriff's  sale — the  other  complainant, 
Ewell  Webb,  having  previously  purchased  the  same  land  at 
Sheriff's  sale,  while  the  claim  was  pending.  According  to  the 
record,  the  defendant  commenced  »n  action  of  ejectment  against 
Thomas  Little,  who  was  the  tenant  in  possession,  in  1843,  to  re- 
cover possession  of  the  land,  while  the  aforesaid  claim  was  pend- 
ing, and  at  August  Term  of  the  Court,  1845,  a  verdict  was  ren- 
dered in  favor  of  the  complainants,  who  had  been  made  co-de- 
JendofUs  to  the  ejectment  suit. 

In  February,  1846,  the  defendant  instituted  another  action  of 
ejectment  against  the  tenant  in  possession,  to  recover  the  lot  of 
land,  and  at  the  following  August  Term  of  the  Court,  a  trial  was 
had,  and  a  verdict  rendered  in  favor  of  the  plaintiff'  for  the  prem- 
ises in  dispute,  whereupon  an  appeal  was  taken,  and  on  the  ap- 
peal trial,  after  the  evidence  had  been  submitted,  the  plaintiff  in 
that  action  (but  now  defendant)  dismissed  his  action  of  eject- 
ment The  complainants  allege,  that  the  defendant  instituted 
another  action  of  ejectment  to  recover  the  possession  of  the  lot  of 
land,  in  August,  1849,  which  latter  action,  they  seek  by  their  bill  to 
perpetually  enjoin.  The  state  of  the  case,  as  made  by  the  bill, 
between  the  parties,  stands  thus :  The  defendant  withdrew  his 
claim  to  the  land  once ;  obtained  one  verdict  in  his  favor  on  the 
trial  of  his  right  to  the  possession  of  the  land,  and  dismissed  his 
action  once  after  the  evidence  had  been  submitted  to  the  Jury. 
The  complainants  insist,  that  but  for  ihemthdratoal  of  the  claim, 
the  defendant  would  have  had  a  verdict  against  him  ;  that  they 
have  obtained  one  verdict  and  would  have  obtained  anoiAery  if  the 
defendant  had  not  dismissed  his  action. 

The  complainants'  equity  is  based  on  the  withdrawal  of  the 
claim  by  defendant ;  that  they  have  obtained  one  verdict  against 
him,  and  would  have  obtained  another,  if  he  had  not  dismissed 
bis  action,  disclosing  the  fact  at  the  same  time,  that  the  defend- 
ed has  obtained  one  verdict.  The  question  arises,  have  the  com- 
plainants shown  that  they  have  satisfactorily  established  their  right 
to  this  lot  of  land,  so  as  to  authorize  a  perpetual  injunction 
against  die  defendant?  If,  says  Mr.  Justice  Story,  the  right  has 
been  ntisfactorily  established,  it  is  not  material  what  mtmher  of 
VOL  X  51 
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trials  have  taken  place — whether  two  only,  or  more.  2  Sior^t 
Eq.  §869.  The  defendant  insists,  that  the  Court  will  never  in- 
terfere by  injunction,  until  there  have  been  at  least  two  concu^ 
ring  verdicts  establishing  the  right.  If  this  position  was  true,  and 
adopted  as  a  uniform  rule,  a  vexatious  plaintiff,  in  many  instan- 
ces, never  could  be  restrained,  for  he  would  always  prevent  the 
two  verdicts,  by  dismissing  his  action  after  the  evidence  had  been 
submitted.  The  true  rule,  is  that  stated  by  Mr.  Justice  Soryy 
and  we  should  have  held  in  this  case,  but  for  the  fact  that  the 
defendant  has  obtained  one  verdict  in  favor  of  his  right  to  the 
land,  that  the  complainants  had  made  on  the  record,  a  prim 
Jade  case  for  the  interference  of  the  Court.  With  that  fact  be- 
fore us,  we  cannot  say  that  the  complainants  have  satis/ador^ 
established  their  right  to  the  land,  beyond  doubtj  and  therefore, 
we  will  not  control  the  exercise  of  the  discretion  of  the  Chan- 
cellor in  dismissing  their  bill  for  want  of  equity.  It  was  in- 
sisted by  the  counsel  for  the  plaintifi  in  error,  that  inasmuch  as 
it  did  not  appear  from  any  positive  allegation  in  the  bill,  that  a 
verdict  had  been  rendered  in  favor  of  the  plaintiff  in  ejectment 
in  the  Court  below,  that  this  Court  could  not  look  into  the  origi- 
nal record  of  that  Court,  attached  to  the  complainants'  bill  as  an 
exliibit,  for  the  purpose  of  ascertaining  that  fact.  It  is  true,  that 
the  allegation  in  the  bill,  in  relation  to  this  feature  of  the  case,  is 
very  artfully  drawn,  but  we  will  not  say  it  was  so  drawn  for  the 
purpose  of  concealing  that  fact  from  the  obser>  ation  of  the  Couit 
The  allegation  in  the  bill  is,  (after  stating  the  commencement  of 
the  action  of  ejectment,)  that  "  the  said  Ewell  Webb,  and  Bond 
and  Murdock,  were  regularly  made  parties  defendant  to  the  said 
action  of  ejectment,  and  pleaded  by  their  counsel,  issuable  pleas 
thereto  ;  all  of  which  will  more  fully  appear  by  reference  to  a 
certified  copy  of  the  declaration  in  said  cause  hereunto  annexed, 
marked  exhibit  E,  and  to  which  your  orator  prays  reference  flJ 
ojten  as  may  be  riecessary ;  and  that  proceedings  were  had  by  the 
Court  in  said  cause,  and  that  the  same  came  on  for  trial,  &C.'' 
The  complainants  pray  reference  to  this  record  of  the  action  of  qect- 
ment  from  the  Court  below,  which  is  annexed  as  an  exhibit,  as ^- 
tems  may  be  necessary.    Now,  in  order  to  ascertain  what  ^^proceedr 
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mgs "  were  had  by  the  Court  in  said  cause,  it  "  becomes  neces- 
sary "  to  refer  to  that  record  of  the  action  of  ejectment^  which  dis- 
closes the  fact  that  there  was  a  verdict  found  for  the  plaintiff  in 
ejectment,  who  is  now  the  defendant  in  this  bill.  Our  attention  has 
been  called  to  the  record  as  annexed  to  the  complainants'  bill, 
and  there  the  fact  stares  us  in  the  face,  and  we  are  unwilling  to 
shut  our  eyes  and  710/  see  it 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  56. — ^Wm.  Moody  and  wife,   plaintiffs  in  error,  vs.  Lewis 

Davis,  defendant  in  error. 

[1.]  The  complainant  moved  for  a  continuance,  nhowing  that  a  commission 
liad  been  forwarded  to  the  State  of  Alabama,  where  it  was  understood  the 
witness  resided,  and  was  returned  unexecuted,  because  he  had  removed 
from  that  State ;  that  on  that  account,  at  the  next  term  of  the  Court  the 
cause  had  been  coutinuod ;  that  complainant  had  learned  the  Parish 
in  the  State  of  Louisiana,  to  which  the  witness  had  removed,  but  did  not 
know  at  what  place  in  that  Parish  he  lived ;  that  he  had  continued  to 
make  inquiry  a^^  to  his  residence,  but  had  not  since  the  last  term  taken 
out  and  forwarded  a  commission.  Ileldy  that  the  shewing  was  not  suffi- 
cient. 

[2.]  A  witness  speaking  of  a  contract  between  two  persons  which  he  heard, 
said  **  the  understatiding  was  that  Davis  should  pay  himself  out  of  the  said 
amount,  for  his  trouble  and  expense — the  balance  to  go  to  his  daughter 
Frances."    Hdd,  that  tlie  evidence  was  admissible. 

[8.]  It  is  the  right  and  duty  of  counsel  to  bring  to  the  notice  of  the  Court, 
all  such  questions  of  law,  as  ho  may  think  necessary  to  be  determined,  in 
CMrder  to  secure  the  rights  of  his  client ;  and  it  is  the  right  and  duty  of  the 
Court  to  determine  every  principle  of  law,  which  he  may  think  applicable 
to  the  case,  whether  suggested  by  counsel  or  discovered  by  his  own  knowl- 
edge and  observation. 

In  Equity,  in  Crawford  Superior  Court.     Tried  before  Judg^e 
Stark,  February  Term,  1851. 
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The  bill  charges  that  previous  to  the  intermarriage  of  the 
complainants  in  1848,  unfortunate   difficulties,  disagreements 
and  disputes,  had  arisen  between  Lewis  Davis,  the  defendant, 
(and  the  father  of  Mrs.  Moody,  one  of  the  complainants,)  one 
Baldwin  M.  Fluker,  and  Mrs.  Moody,  then  Miss  Davis,  coo- 
cerning  grievous  injuries  and  wrongs  inflicted  by  the  said  Bald- 
win M.  upon  Mrs.  Moody,  the  complainant ;  that  for  the  pur- 
pose of  effecting  a  compromise  and  adjusting  the  difficulties, 
and  making  compensation  for  the  wrong  and  injury   done  the 
complainant,  Mrs.  Moody,  the  said  Baldwin  M.  in  1843,  turned 
over  to  Davis,  the  defendant,  a  negro  man,  named  Squire,  of 
the  value  of  $600  00,  together  with  good  notes  amounting  in 
the  aggregate  to  $400  00,  to  have  and  to  hold  the  same  for  the 
use  and  benefit  of  Mrs.  Moody,  one  of  the  complainants,  and 
the  said  Davis  then  and  there  promised  and  agreed  faithfully  to 
execute  said  trust.     The  bill  further  alleges,  that  previous  to 
the  intermarriage  of  complainants,  the  defendant,  as  an  induce 
ment  thereto,  led  complainant,  Moody,  and  others  in  the  com- 
munity, to  believe,  and  gave  them  to  understand,  that  the  said 
property  belonged  to  his  daughter,  now  Mrs.  Moody.    The  bill 
prayed  that  the  defendant  be  decreed  to  come  to  an  account 
with  complainants,  and  pay  over  to  them  the  value  of  said  prop- 
erty. 

The  defendant  in  his  answer,  admitted  the  wrongs  inflicted 
upon  his  daughter,  Mrs.  Moody,  by  Fluker,  but  denied  that  the 
property  was  turned  over  to  him  in  trust  for  her,  but  on  the 
contrary,  that  Fluker  had  paid  it  to  defendant  in  satisfaction  of 
his  claims  upon  Fluker  for  debauching  his  daughter — ^who 
at  the  time  was  under  21  years  of  age. 

The  cause  came  on  to  be  tried  on  the  appeal,  at  Febroaxy 
Term,  1851,  when  counsel  for  complainants  moved  to  continue 
the  case  on  the  showing  of  complainants'  counsel,  to  the  efiect 
"  that  Baldwin  M.  Fluker  was  a  material  witness,  and  would 
prove  that  the  property  was  turned  over  by  him  to  defendant,  for 
the  use  and  benefit  of  Mrs.  Moody ;  that  interrogatories  had  been 
sued  out  more  than  a  year  ago  and  sent  to  FrankliD|  Stite  of 
Alabama,  which  was  then  believed  to  be  the  residence  of  wit- 
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ness ;  that  upon  their  receipt,  Jones  and  Caruthers,  the  persons 
to  whom  they  were  sent,  notified  complainants'  counsel  of  Flu- 
ker's  previous  removal,  just  before  the  August  Term  of  the 
Court,  1850,  and  too  late  for  counsel  to  forward  the  interrogato- 
ries and  have  them  executed  for  that  Term  of  the  Court ;  that 
fliey  believed  Fluker  was  still  in  life,  but  had  been  able  only  to 
learn  the  Parish  in  the  State  of  Louisiana,  in  which  he  lived,  and 
that  they  hoped  and  expected  to  procure  his  testimony  by  the 
next  term  of  the  Court."  The  motion  to  continue  was  over- 
ruled by  the  Court,  and  counsel  for  complainants  excepted. 

Counsel  for  complainants  offered  in  evidence  the  testimony  of 
William  M.  Brown,  taken  by  depositions. 

To  the  answer  of  Brown  to  the  second  interrogatory,  which 
read  as  follows: — "1  was  present  at  a  settlement  between 
Baldwin  M.  Fluker  and  defendant ;  1  was  present  when  the  ne- 
gro and  notes,  amounting  in  value  to  $1000  00,  were  turned 
over;  the  contract  was  made  at  Hootensville,  Upson  County;  I 
was  previously  called  on  by  both  parties,  Davis  and  Fluker,  to 
meet  them  there  for  the  purpose  of  compromising  a  difficulty 
tbat  existed  between  them  ;  the  contract,  I  understood,  was  to 
satisfy  Davis  for  Fluker's  treatment  to  his  daughter  Frances  ; 
the  understanding  was  that  Davis  should  pay  himself  out  of  the 
said  amount  for  his  trouble  and  expense,  the  balance  to  go  to 
his  daughter  Frances" — counsel  for  defendant  objected,  upon 
tiie  gronnd  that  Brown  was  a  referee,  and  that  he  proved  that 
tiie  property  was  given  to  a  stranger.  The  Court  overruled  the 
objection,  but  suggested  an  exception  to  said  answer,  viz :  that 
Brown  stated  that  *' the  understanding  was,  &c."  if  being  the 
opinion  of  the  Court,  that  if  this  was  "  the  understanding"  of 
the  witness,  it  was  inadmissible ;  and  if  it  was  the  thoughts  or 
opinions  of  others,  it  was  equally  inadmissible,  and  so  the  Court 
rejected  the  evidence ;  whereupon  counsel  for  complainants 
again  moved  the  Court  to  continue  the  case.  The  Court  over- 
rvded  the  motion  and  dismissed  the  bill,  and  counsel  for  com- 
plainants excepted,  and  upon  these  exceptions  have  assigned 
•nor. 
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S.  &  R.  P.  Hall,  for  plaintifis  in  error. 

G.  R.  Hunter,  for  defendant  in  error. 

By  the  Court, — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  showing  for  a  continuance  was  not  sufficient;  it 
was  a  question  of  diligence,  and  the  rule  of  Court  for  the  exe- 
cution and  return  of  commissions  had  nothing  to  do  with  it ; 
the  plaintiff  in  error  had  not  used  proper  diligence  to  get  the 
testimony  of  the  witness,  Fluker,  One  year  preceding  the  term 
at  which  this  continuance  was  applied  for,  a  commission  to  ex- 
amine the  witness  had  been  taken  out  and  forwarded  to  Frankr 
lirij  Alabama^  and  solicitors  for  the  complainants  were  informed 
that  he  had  removed  from  Alabama.  This  information  was  re- 
ceived too  late  to  procure  his  testimony  for  the  term  then  next 
following,  to  wit,  at  the  August  Term,  1850,  and  on  that  account 
the  cause  was  continued,  at  the  instance  of  the  complainants,  at 
that  Term.  The  solicitors  for  the  complainants  further  showed, 
that  they  believed  Fluker  was  still  in  life,  but  that  they  had  only 
been  able  to  learn  the  Parish  in  the  State  of  Louisianay  in  which 
he  lived,  and  that  they  hoped  and  expected  to  procure  his  tes- 
timony by  the  next  term  of  the  Court.  This  continuance  was 
asked  at  the  February  Term,  1851.  It  appears  then,  that  the 
cause  had  been  once  continued  on  the  appeal  for  the  want  of 
Fluker* s  testimony,  by  the  complainants,  and  that  six  months 
had  inter\'ened  between  that  continuance  and  the  present  applica- 
tion ;  and  that  within  that  time  no  effort  had  been  made  to  get 
his  testimony,  except  that  counsel  had  continued  to  make  inqui- 
ry as  to  his  residence.  It  was  admitted  that  they  had  learned 
the  State  and  Parish  in  which  he  resided )  they  should  have  sued 
out  a  commission  and  forwarded  it  to  that  State  and  Parish  at 
least.  That  they  did  not  do.  The  cause  had  been  delayed  for  six 
months  already,  and  if  continued  again,  would  have  been  delay- 
ed for  twelve  months,  on  account  of  this  testimony.  It  was  a 
case  for  more  than  ordinary  diligence.  We  cannot  say.  that  the 
parties  within  the  precejiing  six  months,  had  used  even  ordinary 
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diligence.  This  is  not  a  case  in  which  we  feel  authorized  to 
interfere  with  the  discretion  of  the  presiding  Judge  in  refusing 
a  continuance. 

[2.]  The  Court  erred,  we  think,  in  ruling  out  the  testimony  of 
the  witness  Bror/m.  The  bill  was  filed  by  Moody  and  his  w4fe, 
to  recover  certain  property  which  it  charges  was  delivered  to  the 
defendant,  DaviSy  in  trust  for  his  daughter,  Mrs,  Moody ^  by 
FlukeVy  in  consideration  of  outrages  perpetrated  by  him  upon 
Mrs.  Moody,  The  witness,  Brown,  was  called  by  the  complain- 
ants to  prove  that  the  property  was  delivered  to  Davis  for  the 
use  of  his  daughter  ;  he  swears,  upon  examination  by  commis- 
sion, that  he  was  present  at  a  settlement  between  Baldwin  M. 
Fltiker  and  the  defendant ;  was  present  when  the  negro  and 
notes,  amounting  m  value  to  $1000,  were  turned  over  to  Davis, 
The  contract  was  made  at  Hootensmlle,  Upson  Courdy;  was 
previously  called  on,  by  both  parties,  to  meet  them  there  for  the 
purpose  of  compromising  a  difficulty  that  existed  between  them  ; 
the  contract,  (says  the  witness)  I  understood,  w^s  to  satisfy  Davis 
for  Flvker^s  treatment  to  his  daup-hter  Prances,  The  understand- 
ingwas  thai  Davis  should  pay  himself  out  of  the  said  amount  for 
his  trouble  and  expense,  the  balance  to  go  to  his  daughter  Frances, 
The  part  of  the  testimony  last  stated  and  underscored,  the  pre- 
siding Judge  ruled  out,  upon  the  ground  that  the  witness  testi- 
fied that  the  undei'standing  was,  Sfc,  The  reasons  given  by  tjie 
Judge  for  this  ruling  are,  that  if  the  understanding  spoken  of  was 
the  understanding  of  the  witness,  it  w-as  inadmissible,  and  if  it 
was  the  thoughts  or  opinions  of  others,  it  was  equaljj'  inadmis- 
sible. 

If  the  witness  intended  to  express  his  own  understand- 
ing— as  if  he  had  said,  my  understanding  was,  ^c, — I  am  my- 
self satisfied  tliat  the  testimony  was  admissible.  lie  had  been  call- 
ed upon  to  witness  the  settlement  between  these  parties;  he  saw 
and  heard  what  transpired,  and  testified  to  the  fact  that  the  negro 
and  notes  wxre  turned  over  by  Fluker  to  Davis ;  he  stated  that  he  un- 
derstood that  the  contract  w^as  to  satisfy  Davis  for  Fluker^s  treat- 
ment of  his  daughter  Frances ;  if  then  he  had  added  my  under- 
standing was,  &c.  I  should  hold  that  he*  would  be  understood  as 
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stating  bis  comprehension  of  what  the  contract  was,  which  he 
had  already  proven.  Comprehension  is  one  of  the  synonimes  of 
understanding ;  and  one  of  the  meanings  of  the  word  understandr 
ing,  by  common  usage  is,  the  way  in  which  we  comprehend  a 
contract  or  a  proposition.  With  such  a  meaning  to  the  word, 
where  is  the  difference  between  saying  the  contract  umSj  tfc.  and 
saying  iny  understanding  of  the  contract  waSy  ^c?  None  what- 
ever. The  former  would  be  clearly  admissible — ^so  also  I  think 
the  latter. 

Be  this  as  it  may,  we  do  not  believe  that  the  witness  refeired 
to  his  understanding  of  the  contract ;  nor  do  we  believe  that  he 
referred  to  the  thoughts  or  opinions  of  others ;  we  think  it  very 
plain  that  he  referred  to  the  agreement  between  these  parties, 
about  which  he  had  previously  testified,  and  intended  to  saj 
what  that  agreement  was,  just  as  if  he  had  said  the  agreemoA 
was,  &c.  That  is,  the  witness  intended  to  state  what  were  the 
terms  and  conditions  of  this  settlement,  as  the  parties  themselves 
understood  or  had  agreed  upon  them.  He  was  clearly  testify- 
ing to  what  the  contract  was.  When  we  say,  speaking  in  refers 
ence  to  a  settlement  or  contract  made  by  others,  the  understand' 
ing  was  J  we  are  held  by  the  force  of  common  usage,  as  well  as 
by  the  standard  signification  of  words,  to  say  the  agreement  vjos; 
and  although  this  word  understanding  has  various  meanings, 
according  to  the  way  in  which  it  is  used,  and  the  connection  in 
which  it  stands,  yet  I  apprehend  neither  common  nor  polite 
usage,  can,  in  the  connection  in  which  it  is  here  found,  give  to  it  a 
meaning  different  from  that  w^e  have  given.  The  definite  ardde 
ihcy  which  precedes  it,  precludes  the  idea  that  it  refers  to  the 
witness'  own  understanding,  or  to  the  thoughts  and  opinions  of 
others,  and  directs  it,  point  blank,  to  the  contract  or  agreement 
between  these  parties.  Upon  this  assignment,  this  case  must  go 
back. 

[3.]  The  objection  to  the  admissibility  of  the  evidence  of  the 
witness,  Broum,  upon  which  it  was  excluded,  was  not  made  by 
counsel,  but  was  a  suggestion  of  the  Judge.  This  wAnadary 
suggestion  of  the  presiding  Judge  is  excepted  to,  and  made  a 
distinct  ground   of  error  in   the   assignment;  in    support  of 
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which,  counsel  assumed  the  position,  that  it  is  not  the  duty  of 
the  Judge  of  the  Superior  Court  to  exclude  evidence,  upon  any 
ground  of  objection  not  brought  to  his  view  by  the  counsel  en- 
gaged in  the  cause.  To  state  the  position  differently,  it  is  his 
duty  to  determine  those  questions  of  law  only,  to  which  he  is 
moved  by  counsel.  This  discussion  originated  upon  a  judg- 
ment of  the  Court  on  the  admissibility  of  evidence,  pronounced 
upon  a  legal  objection  taken  by  himself;  if  however,  the  posi- 
tion taken  by  counsel  be  a  sound  one,  it  is  good  against  all  like 
judgments  which  the  Court  may  pronounce  in  the  progress  of  a 
cause,  from  its  beginning  to  its  conclusion.  It  denies  to  him  the 
right  to  determine  any  question  of  law  on  the  pleadings,  on  the 
admission  of  evidence,  or  arising  out  of  the  fects  before  the  Jury, 
or  arising  in  any  other  way,  except  such  questions  as  are 
brought  to  his  notice  by  the  parties  or  their  counsel.  The  prin- 
ciple upon  which  this  denial  is  founded,  would  even  limit  the 
right  and  obligation  of  the  Court  to  instruct  the  Jury,  to  such 
questions  of  law  as  may  have  sprung  up  at  the  instance  of 
counsel  in  the  progress  of  the  cause,  or  upon  which  he  may  be 
requested  to  charge.  K  the  Judge  cannot,  upon  his  own  motion, 
decide  a  point  of  law  in  regard  to  the  admissibility  of  evidence, 
I  cannot  see  that  he  can  do  so  in  regard  to  anything  else.  K 
his  obligation  to  determine,  is  dependent  upon  the  suggestion  of 
counsel,  the  rule  of  duty  governs  his  instructions  also  to  the 
Jury,  the  counsel  having  as  much  right  to  move  instructions  as 
to  move  a  question  on  the  pleadings  or  evidence.  The  question 
18  an  important  one,  and  we  are  perfectly  sure,  free  from  doubt. 
If  die  plaintiff  in  error  be  right,  then  have  we  wholly  mistaken 
the  high  functions  of  a  Judge. 

The  duties  of  counsel  and  Judge  are  essentially  different. 
Those  of  counsel  are  divisible  into  two  classes :  those  which 
grow  out  of  their  relation  to  their  clients,  and  those  which  apper- 
tain to  them,  as  officers  of  the  Court.  The  former  originate  m 
contract,  and  the  relation  of  attorney  and  client  constitutes  no 
inconsiderable  title  of  the  law.  The  right  of  being  represented 
in  Court  by  men  learned  in  the  law  and  skilled  in  eloquence, 
with  reference  to  the  litigant  or  the  accused,  as  an  individual, 
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and  vdth  reference  to  the  effect  which  such  representation  exerts 
upon  the  general  administration  of  justice,  may  with  truth  be 
stated  to  be,  a  right  '^  inestimable  to  freemen."  Appearance  by 
counsel  is  one  of  the  ramparts  of  civil  liberty. 

It  is  not  necessary  to  speak  of  the  rights  and  obligations  of 
counsel,  so  far  as  concerns  their  relation  to  their  clients ;  except 
to  say,  that  it  is  unquestionably  the  right  and  duty  of  counsel  to 
bring  to  the  view  of  the  Court,  for  its  determination,  any  point  of 
law,  which  properly  springs  out  of  the  cause,  and  which  they 
may  think  important  for  the  interest  of  their  clients.  They  are 
in  Court  for  that  purpose ;  they  are  bound  to  observe  closely,  to 
labor  diligently  and  to  know  thoroughly,  in  order  that  they  may 
secure  the  determination  of  the  rights  of  their  client,  according  to 
law.  The  beautiful  theory  of  a  trial  is  this :  Both  sides  are 
represented  by  counsel,  that  their  rights  may  be  settled,  not  by 
art  or  chicane,  or  the  tricks  of  the  orator,  but  according  to  the  law. 
It  is  therefore,  the  duty  of  counsel  to  present  to  the  Court  the 
points  which  he  conceives  are  in  favor  of  his  client ;  and  it  is 
his  right  to  be  heard  in  argument  to  sustain  them ;  and  when 
presented,  it  is  the  duty  of  the  Court  to  pass  upon  them,  if  Aey 
grow  out  of  the  case,  but  not  otherwise ;  and  of  that  he  is  to 
judge.  K  he  declines  to  pass  upon  a  principle  thus  moved,  and  it 
springs  out  of  the  case,  such  declining  is  error,  and  if  an  appellate 
tribunal  finds  it  in  favor  of  the  party  moving  it,  a  new  trial  will 
be  awarded.  As  officers  of  the  Court,  the  duties  of  counsel  are 
not  in  conflict  with  those  which  devolve  upon  him  as  the  repre- 
sentative of  a  party.  They  are  ihejriends  of  the  Courty  enlisted 
with  him  in  the  sublime  work  of  discovering  truth,  and  dealing 
out  justice  between  man  and  man.  It  is  not  the  duty  of  counsel 
to  suggest  points  of  law  which  are  against  his  client ;  but  it  is 
his  duty  to  insist  upon  no  point  which  he  knows  to  be  contrary  to 
law.  Whilst  judgment  belongs  alone  to  the  Judge — enlighten- 
ment is  the  province  of  the  lawyer,  and  I  apprehend  that  no 
Judge  can  be  found  so  presumptuously  vain,  or  so  flagrantly  un- 
just, as  not  to  recognise,  and  that  too  with  grateful  emotions,  the 
aid  which  he  derives,  in  the  discharge  of  duties  more  solemn 
than  belong  to  any  other  functionary,  from  an  able  bar. 
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Having  thus  conceded  to  counsel  all  that  was  claimed  in  the 
argument,  I  turn  to  the  duties  of  the  Court.  Without  enlarging 
upon  a  theme  not  only  fruitful,  but  inviting,  I  remark  that  the 
ancient  commission  of  the  EngUsh  Judges  contains  both  the  rule 
of  judicial  duty  and  the  hmitation  of  judicial  discretion,  in  the 
following  words,  "  Faduri  quod  ad  justUiam  jxrtinet  secundum 
l^gem  d  cansududinem  Anglia.^^  With  a  slight  modification, 
they  describe  the  duty  and  limit  the  discretion  of  a  Judge  in 
Georgia.  In  England,  the  King  is  called  the  "  reservoir"  of 
justice,  and  from  him  it  is  said  to  flow,  being  distributed  by  that 
body  of  magistracy  recognised  under  her  constitution  and  laws. 
They  are  his  representatives  for  that  purpose.  THe  mandate 
goes  forth  to  the  able  men  who  minister  at  the  altar  of  English 
justice,  "  you  shall  cause  to  be  done  that  which  appertains  to 
justice,  according  to  the  law  and  custom  of  England."  That  is, 
you  shall  dispense  justice  by  the  law  and  custom  of  England — 
die  Statute,  and  customary  and  constitutional  law  of  England. 
The  mandate  restrains  the  Judge  from  going  beyond  or  outside 
of  the  law,  and  enjoins  him  to  enforce  the  law.  He  shall  in  his 
discretion  make  no  new  laws,  and  he  shall,  without  discretion, 
give  effect  to  the  laws  that  are  of  force ;  and  this  we  understand 
to  be  the  duty  of  a  Judge  in  Georgia.  The  people  are  the  deposi- 
tory of  judicial  power  with  us.  Judges  are  their  authenticated 
representatives,  charged  with  the  duty  of  dispensing  justice,  ac- 
cording to  the  constitution  and  laws  of  the  State,  and  according 
to  the  constitution  of  the  United  States.  Here  the  obligation 
and  the  limitation  of  power  are  analagous  to  what  they  are  in 
England.  It  is  the  duty  of  the  Judge  to  enforce  the  laws  of  the 
State,  made  in  accordance  with  the  State  and  Federal  Constitu- 
tions— the  whole  law^  as  it  applies,  in  his  judgment,  to  the  cases 
which  come  before  him.  He  has  no  right  and  no  power  to 
withhold  the  application  of  one  single  principle  of  law,  to  a  sin- 
gle case  over  which  he  has  jurisdiction  ;  he  has  no  dispensation, 
justifying  or  excusing  an  omission  to  apply  the  law.  Neither 
conscientious  scruples  about  the  morality  of  the  law,  nor  con- 
victions of  its  inexpediency — nor  what  are  called  the  tendencies 
of  the  age — ^nor  political  biases  or  party  associations — nor  fear, 
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nor  favor,  nor  reward,  nor  the  hope  of  reward,  nor  all  of  these 
combined,  should  be  sufficiently  potent  to  induce  him,  in  his  judg- 
ments, to  b  amcend  the  law,  or  iofall  short  of  its  strict  enforcement 
If  such  are  his  duties,  it  is  wholly  immaterial  whether  a  prin- 
ciple of  law  be  brought  to  his  notice  by  counsel,  or  is  suggest- 
ed by  his  own  knowledge  and  observation.  If  the  principle 
grow  out  of  the  case,  and  he  believes  it  to  be  law,  he  is  bound 
by  the  responsibilities  of  his  position — by  his  official  oath — by 
the  very  nature  of  his  office — by  all  the  expediencies  of  judica- 
ture, to  give  it  full  effect.  To  ikat  he  is  called — ^for  that  he  is 
clothed  with  the  people's  (if  I  may  so  speak)  judicial  sovereign- 
ty ;  and  if  conscience  or  aught  else  suggests  a  higher  law,  and 
conscience  cannot  yiekl,  let  him  retire  and  give  place  to  those 
who  are  >\illing  to  execute  the  laws.  It  is  the  business  of  the 
Judge  to  know  the  law ;  that  he  does  knmo  the  law,  is  the  pre- 
sumption of  all  tiie  departments  of  the  State.  He  is  selected, 
(such  at  least  is  the  theory,)  on  account  of  his  knowledge  of  the 
laws,  as  well  as  on  account  of  other  qualifications.  He  is  pre- 
sumed to  bring  to  the  Bench  fitness  for  its  duties.  This  presump- 
tion of  knowledge  does  not  attribute  to  him  perfection  in  the 
knowledge  of  a  science,  to  the  mastery  of  which  the  allotted 
term  of  human  life,  occupied  with  all  possible  diligence,  is  in- 
sufficient. It  docs  not  charge  him  with  the  indispensable  neces- 
sity of  ascertaining  and  ruling  every  point  of  law  which  may 
spring  out  of  the  case,  from  its  beginning  to  its  conclusion. 
Hence,  a  mere  omission  to  suggest  and  apply  a  point  not  brought 
to  his  notice,  is  not  error,  unless,  as  I  suppose,  it  were  made  to 
appear  to  a  corrective  tribunal  that  he  was  cognizant  of  it  He 
is  not  presumed,  of  course,  to  be  infallible  ;  and  hence,  he  is  not 
liable  to  an  action  for  any  judgment  which  he  may,  in  good  faith, 
render  in  a  cause  over  which  he  has  jurisdiction.  He  is  presum- 
ed to  be  fallible ;  else  why  provide,  not  only  that  he  shall  correct 
his  own  errors  by  a  power  to  grant  new  trials,  but,  also,  that  they 
shall  be  corrected  by  others,  by  organizing  Courts  of  Review. 
The  presumption  demands  diligence  to  know,  and  diligence  to 
apply  the  law — patience  and  pains-taking  to  master  the  facts  of 
the  case,  and  to  ascertain  upon  what  principles  the  rig^t  between 
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the  parties  depends.  With  all  the  aid  that  counsel  can  give 
him,  and  without  aid  from  counsel,  he  is  bound  to  labor  to  as- 
certain truth — ^the  truth  of  the  law.  Such  was  Cicero's  idea  of 
judicial  obligation.  "It  is  the  duty  (says  the  greatest  of  all  the 
heathen  philosophers)  of  a  Judge  to  endeavor  after  nothing  but 
the  real  truth."  Cicero  de  Officiis  lib.  2,  §14.  At  this  day  the 
object  of  judicial  labor  is  the  real  truth. 

If  the  power  over  the  law  is  limited  to  the  points  made  by 
counsel,  then  the  administration  of  the  law  depends  upon  coun- 
sel. The  responsibility  of  the  Bench  would  be  greatly  weaken- 
ed, and  the  entire  theory  of  judicial  obligation  falsified.  Imper- 
fect, indeed,  would  be  the  dispensation  of  justice,  if  the  Judge 
should  be  inhibited  from  deciding  upon  questions  vital  to  parties, 
because  from  ignorance,  inadvertence,  misconception,  or  from 
any  other  cause,  counsel  had  failed  to  present  them.  Rarely  is 
it  found  necessary  for  the  Judge  to  volunteer  suggestions — ^the 
vigilance  and  learning  of  counsel  being  quite  sufficient  to  bring 
the  whole  case  before  him.  The  very  ablest  counsel,  however, 
might  overlook  tlie  most  important  point  in  his  case.  Whilst 
these  things  are  so,  it  is  certainly  both  pleasant  and  expedient 
ibr  the  Court  not  to  be  solicitous  to  anticipate  the  counsel.  "  It 
is  no.  grace  to  a  Judge,  (says  Lord  BacoTij)  first  to  find  that 
which  he  might  have  heard  in  due  time  from  the  bar,  or  to  show 
quickness  of  conceit  in  cutting  off  evidence  or  counsel  too  short, 
or  to  prevent  information  by  questions,  though  pertinent."  With 
us  there  is  no  jarring  between  the  rights  and  obligations  of  the 
Court  and  the  bar,  and  these  reflections  are  made  necessary  only 
by  the  fact,  that  a  point  of  error  is  taken  in  this  record  which  in- 
volves them. 

Let  the  judgment  be  reversed. 
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No.  57. — SpijiNCER  Riley,  plaintiff  in  error,  vs.  Robert  John* 

SON,  defendant  in  error. 

[1.]  If  A  agrees  to  join  B  aa  bis  surety  on  an  appeal  bond,  and  executes  sod 
delivers  the  same,  as  an  escrow,  on  condition  tbat  C  also  shall  join  in  sad 
execute  the  bond  as  co-surety,  but  C  never  unites  in  the  bond,  A  is  re- 
leased from  all  liability  thereon,  at  Law  or  in  Equity. 

[2.]  As  between  the  obligee  and  obligor,  the  latter  ought  not  to  be  permitted 
to  allege  that  his  deed  was  not  delivered  on  the  day  when  it  bears  date, 
for  the  purpose  of  defeating  a  recovery.  He  should,  in  such  case,  be  held 
concluded  by  his  signature  to  the  instrument,  from  denying  that  its  dateis 
the  true  one. 

[8.]  An  appeal  bond,  signed  by  four  sureties,  who  give  the  Clerk  to  under* 
btand,  at  the  time  of  its  execution,  that  a  fifth,  whose  name  was  contain- 
ed in  the  body  of  the  instrument,  was  to  sign  also,  may  be  considered  as 
delivered  absolutely,  and  not  as  an  escrtno. 

Motion  to  dismiss  appeals,  in  Bibb  Superior  Court  Dedded 
by  Judge  Stahk,  July  Term,  1851. 

Spencer  Riley  instituted  two  actions  in  Bibb  Inferior  Court, 
against  the  defendant — trespass  on  the  case,  and  trespass  for 
false  imprisonment.  At  the  March  Term,  1851,  of  said  Cooit, 
verdicts  were  rendered  in  the  two  cases  in  favor  of  the  plainti^ 
for  $16,000,  when  the  defendant  took  an  appeal  to  the  Superior 
Court,  and  James  A.  Nisbet,  J.  H.  R.  Washington,  F.  P.  Hot 
combe,  Charles  Campbell  and  David  C.  Campbell,  signed  the 
appeal  bond,  as  his  securities. 

At  the  July  Term,  1851,  of  the  Superior  Court,  counsel  for 
plaintiff  moved  to  dismiss  the  appeals,  on  the  grounds — 

1st.  Because  no  appeal  was  entered  in  either  of  said  causes, 
within  the  time  prescribed  by  law. 

2d.  Because  Charles  Campbell,  one  of  the  securities  on  said 
appeal  bonds,  did  not  sign  the  same  until  more  than  four  days 
after  the  adjournment  of  the  Court  at  which  said  verdicts  were 
rendered. 

3d.  Because  said  appeals  were  not  entered  according  to  law. 

4th.  Because  they  were  not  entered  within  the  time  prescribed 
by  law. 
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It  was  admitted  by  defendant's  counsel,  that  Charles  Camp- 
beU,  one  of  the  securities  on  each  of  said  bonds,  did  not  sign 
either  of  them  within  the  time  required  by  law. 

Edward  G.  Jefifers,  Clerk  of  the  Inferior  Court,  w^  sworn, 
and  testified  as  follows :  "  Charles  Campbell  signed  one  of  the 
appeal  bonds  three  or  four  days  afler  the  expiration  of  the  four 
days  from  the  adjournment  of  Court,  and  the  other  in  May  last. 
The  Court  adjourned  on  20th  March.  Both  bonds  were  signed 
by  all  the  other  parties  within  the  four  days.  When  the  securi- 
ties signed  said  bonds,  I  proposed  to  strike  the  name  of  Charles 
Campbell  out  of  said  bonds,  but  Mr.  Nisbet  (the  defendant's 
counsel,)  and  the  other  securities  being  present,  gave  me  to  un- 
derstand that  Charles  Campbell  had  to  sign  the  bonds,  and  not  to 
strike  out  his  name,  and  let  him  come  down  and  sign  said 
bonds,  which  he  did  as  I  have  already  stated.  They  made 
some  excuse  for  his  not  coming  down  at  the  time.  The  other 
securities  signed  said  appeal  bonds  within  four  days.  After  the 
time  for  entering  appeals  had  expired,  I  applied  to  plaintiff's 
counsel,  to  know  if  I  ought  to  allow  Charles  Campbell  to  sign 
the  appeal  bonds  then.  They  said  they  would  not  hold  me  re- 
sponsible for  it,  and  to  do  as  I  pleased  about  it;  that  they  had 
no  instructions  to  give  me  on  the  subject." 

The  Court  overruled  the  motion  to  dismiss  the  appeals,  and 
counsel  for  plaintiff  excepted. 

John  Rutherford  and  Stubbs  &  Lester,  for  plaintiff  in 
error. 

1st.  The  bond  being  signed  by  only  a  part  of  the  sureties 
^ose  names  were  at  the  time  in  the  body,  is  not  binding  on 
those  who  do  sign.  4  WaliSj  21.  2  Leigh j  157.  Especially 
where  they  sign  on  the  condition  and  with  the  stipulation  of  this 
case.  4  CramJ^j  219,  223.  6  Ga.  Rep.  202.  ChiUy  on  Con. 
419.  2  Leighy  157.  2  HUlj  584.  Therefore  there  was  no  se- 
curity given  within  four  days,  as  the  Statute  requires.  Princess 
Digedy  426. 

2.  The  signing  of  Campbell  after  the  4  days,  did  not  cure  the 
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defect,  whether  viewed  as  an  escrow  transaction,  or  tested  by  the 
doctrine  of  relation.  Not  as  an  escrow.  6  Wend.  666.  9 
Cow.  255,  on  p.  258.  4  Kentj  446.  12  J.  R.  421.  Not  by 
tlie  law^of  relation.  4  J.  R.  230,  '4.  12  lb.  140.  9  Cow. 
258.     5  76.  458.     3  Wend.  380,  '1. 

Sd.  No  ratification  by  the  sureties  after  Campbell  signed,  (the 
four  days  being  out,)  no  act  of  the  Superior  Court,  and  nothing 
else  could  supply  the  ineffectual  attempt  to  give  security  vnthin 
four  days.  To  these  positions  :  1  Murp.  178.  1  Mtnif.  160.  1 
JtfMr;}.  495,  281.  2  &mtt.  503, '4.  4  JRowd.  460.  MaHin^ 
Haw.  29,  39.  8  Yerg.  164.  7  76.  103.  10  Miss.  287.  lb. 
513.  9  CW.  227.  7  Mon.  118,  114.  2  76.  4.  2  Marsh. 
459.  17  Pick.  295,  (a  criminal  case.)  1  Murp.  495,281.  7 
M*m.  118,  shows  the  distinction  between  an  imperfect  bond  and 
one  not  binding.  4  Rand.  460,  shows  the  difference  between 
cases  of  discretion  and  those  of  statutory  control. 

Under  3d  point,  Georgia  Dedsions,  Equity  will  not  help  a 
party  who  fails  to  appeal,  not  being  by  act  of  opposite  party  and 
not  wholly  unmixed  with  laches.  3  Kdly^  78.  2  KeUy^  262,  6 
Ga.  43,  as  to  necessity  of  signing  bill  of  exceptions  in  four  days 
and  3  days  respectively,  or  case  dismiseed.  To  same  point,  see 
8  Ga.  252.     7  76.  59,  262. 

JVo/e. — Their  decision  made  to-day,  August  18,  is  only  sus- 
taining their  decision  in  8  Ga.  256,  on  the  subject  of  appeal 
bonds  from  Court  of  Ordinary.  The  case  of  an  imperfect  bond, 
wrong  obligee,  but  yet  a  bond. 

PoE  &  NisBNT,  for  defendant. 

We  hold,  1st.  That  the  record  must  speak  for  itself,  and 
nothing  can  be  alleged  against  it  by  parol.  A  record  is  of  so 
high  a  nature,  that  no  averment  can  be  taken  against  it  Co, 
IjU.  260,  a.  16  John.  Rep.  55.  Green  Sf  Green  vs.  Omngton  tf 
Sleeker^  1  Leon^  82.     2  M.  ^  8,  566. 

The  security  signing  out  of  time  is  bound,  because  be  is  es- 
topped to  deny  the  date  of  the  bond,  which  is  within  the  four 
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days,  even  though  it  be  not  a  record.    4  Com.  Dig.  198,  and 
aui/torities  there  died. 

2d.  A  bond  is  not  void,  merely  because  it  does  not,  in  all 
respects,  conform  to  the  Statute  under  which  it  is  taken ;  it  is 
absolutely  void  only  when  the  Statute  declares  it  void.  12  WeruL 
306.  Skellinger  vs.  Yerderyy  17  Wend.  67.  Van  Deusen  * 
Forrest  vs.  Hayioard  and  othersj  2  Kellyy  236.  PeUee  vs.  Fleuh- 
dlen. 

By  the  Court. — ^Lumpkin,  J.  deliYering  the  opinion. 

This  was  a  motion  to  dismiss  an  appeal  from  the  Inferior 
Court,  upon  the  ground  that  Ijjecurity  had  not  been  given  in  terms 
of  the  law.  It  is  admitted  tiat  bonds  were  executed  by  the  de- 
fendant, with  four  solvent  Sureties,  within  the  four  days  pre- 
scribed by  the  Statute.  It  is  insisted,  however,  that  these  in- 
struments were  not  complete ;  that  they  were  signed  by  James 
A.  Nisbet,  David  C.  Campbell,  James  H.  R.  Washington  and 
Franklin  P.  Holcombe,  with  the  understanding  that  Charles 
Campbell  was  to  sign  also  ;  and  that  they  were  to  be  exonerat- 
ed, provided  he  did  not.  The  record  shows,  that  Charles  Camp- 
bell did,  in  fact,  subsequently  subscribe  his  name  to  both  of  the 
bonds. 

The  point  at  issue  between  the  parties  is,  the  delivery  of  these 
instruments — ^the  appellee  contending  they  were  delivered  as 
escrows — the  appellant,  that  they  were  delivered  absolutely. 

[1.]  The  general  doctrine  will  not  be  disputed,  that  if  A 
agrees  to  join  B  as  his  surety  on  an  appeal  bond,  and  executes 
and  delivers  the  bond  as  an  escrow,  on  condition  that  C  also 
shall  join  in  and  execute  the  bond  as  co-surety,  but  C  never 
unites  in  the  bond,  that  upon  this  state  of  facts,  A  would  be  re- 
leased from  all  liability  for  any  part  of  the  bond,  botli  at  Law 
and  in  Equity. 

[2.]  But  here  Charles  Campbell  actually  executed  the  bonds, 
although  after  the  expiration  of  the  four  days  within  which  ap- 
peals are  allowed  to  be  entered.  Still,  we  apprehend  that  in  an 
action  of  debt  upon  the  bonds,  at  the  instance  of  the  appellee, 
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neither  Charles  Campbell  nor  the  other  sureties  could  be 
discharged  under  the  plea  of  now  est  fadvm.  They  would  be 
estopped  from  denying  that  this  was  their  act  and  deed.  In  le- 
gal contemplation,  the  bonds  were  regularly  executed  by  all  the 
sureties,  on  the  day  upon  which  they  purport  to  hare  been 
given.  They  are,  I  repeat,  concluded  by  their  signature,  and 
would  not  be  permitted  to  state  that  one  or  all  of  them  signed 
after  the  four  days  had  elapsed.  4  Com.  Dig.  198.  1  CkiUy^s 
PL  354.  J\/apiervs.  JVMpple,3  Caine^Sy  98.  Brett  vs.  VanJfor- 
deny  1  John.  Ca.  390.  People  vs.  StephenSy  9  John.  R.  72.  Green 
vs.  Ouington,  16  Johns.  Rep.  55. 

In  Tompkins  vs.  Cerviny  (9  Cow.  Rep.  255,)  the  Supreme  Court 
of  New  York  say,  "That  the  defendant  ought  not  to  be  pernut- 
ted  to  say,  with  a  view  to  defeat  the  action,  without  in  any  man- 
ner bearing  upon  the  merits  of  the  case,  that  his  deed  was  not 
delivered  on  the  day  when  it  bears  date.  He  shouldy  in  suA 
a  casey  be  held  concluded  by  his  own  signature  to  the  deedy  Jram  (b- 
nying  that  its  date  is  the  true  one.^^ 

No  attempt  is  mdde,  however,  in  this  case  by  the  sureties,  to 
defeat  a  recovery.  The  complaint  proceeds  entirely  from  the 
appellee.  He  contends  that  his  rights,  acquired  in  the  verdict 
and  judgment  rendered  on  the  first  trial,  were  improperly  and 
injuriously  suspended  by  this  inchoate  appeal. 

As  the  appellee  has  seen  fit  to  submit  the  question  of  ddioery 
to  the  Court  instead  of  the  Jury,  although  manifestly  one  (rf 
fact  and  not  of  lawy  was  the  Circuit  Judge  right  in  sustaining  die 
appeal  ? 

[3.]  The  evidence  shows  that  the  co-obligors  who  did  sign, 
would  not  suffer  the  name  of  Charles  Campbell  to  be  stricken 
from  the  body  of  the  bonds,  but  "  give  the  Clerk  to  understand 
that  he  was  to  sign  also."  But  would  it,  I  ask,  have  occurred 
to  the  Clerk  or  any  one  else,  that  his  failiu'e  or  refusal  to  do  so, 
would  vitiate  the  appeal  ? — that  it  was  a  condition  precedent, 
which  if  not  performed,  would  discharge  the  rest  from  liabili^  ? 

No  such  stipulation  was  made  when  they  subscribed  their 
names.  No  such  previous  understanding  was  pretended  or  ptth 
ven.     None  such,  I  am  sure,  could  fairly  be  implied  from  Ae 
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testimony,  unless  we  are  prepared  to  hold  that  the  bare  fact,  that 
Charles  Campbell's  name  is  mentioned  in  the  body  of  the  bond, 
is  conclusive  as  to  the  existence  of  the  agreement. 

But  the  decision  of  this  Court,  in  Crawford^  Governor^  vs.  Fot^ 
ier  and  others^  (6  Ga.  Rep.  202,)  is  cited  in  support  of  the  ap- 
plication to  dismiss  the  appeal ;  but  upon  examination,  it  will 
be  found  that  that  case  re-asserts  merely  the  familiar  principle^ 
that  if  a  bond  is  signed  and  put  in  the  hands  of  the  obligor  or 
some  third  person,  with  the  knowledge  and  assent  of  the  obligee, 
on  the  condition  that  it  shall  become  binding  only  upon  the 
performance  of  some  act  by  some  one  else,  the  paper  signed 
does  not  become  the  bond  of  the  party  signing  the  same,  until 
4e  condition  precedent  be  performed.  Until  then  there  is  no 
contract. 

The  two  sureties  of  the  Sheriff  who  were  sued,  proved  by  the 
two  Justices  of  the  Inferior  Court,  who  oflSciated  in  taking  the 
bond,  that  it  was  understood  at  the  time,  that  two  others  were  to 
sign  also  as  sureties ;  that  the  principal,  who  was  present,  and 
in  whose  hands  the  instrument  was  placed  to  obtain  these  addi- 
tional signatures,  promised  to  have  it  done,  and  the  vritnesses 
testified  that  it  was  upon  this  condition  that  the  defendants  sub- 
scribed their  names ;  that  they  would  not  consent  to  stand  un- 
less the  other  two  names  were  procured  ;  and  the  Justices,  who 
were  the  agents  appointed  by  law  to  take  the  bond,  swore  that 
they  did  not  consider  the  bond  executed  without  being  signed 
by  the  other  two  sureties. 

I  need  not  comment  upon  the  parallelism,  or  rather  entire  want 
of  it,  between  these  two  cases. 

But  Pauling  and  others  vs.  The  UnUed  Stales j  (4  Oranchy  219,) 
is  confidently  relied  on  in  the  argument  by  counsel  for  the  plain- 
tiff in  error.  It  becomes  necessary,  therefore,  to  examine  this 
case  with  some  care.  It  was  a  writ  of  error  to  the  District  Court 
for  the  District  of  Kentucky. 

An  action  of  debt  was  instituted  upon  an  oflScial  bond,  given 
by  BaUingerj  as  collector  of  the  revenue,  and  signed  and  sealed 
by  Poudingj  Todd,  Admr  and  Kennedy^  as  his  sureties,  who  plead- 
ed that  they  delivered  the  same  as  an  escrow  to  Ballinger  to  keep 
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safely,  upon  condition  that  if  Simon  Ingleman  and  William 
Patton,  named  on  the  face  of  the  bond  as  co-sureiiesj  should  exe- 
cute the  same,  then  the  bond  should  be  delivered  to  James  Mor- 
rison, supervisor  on  behalf  of  the  United  States,  as  their  deed, 
and  not  otherwise ;  and  that  the  same  never  was  executed  by 
Ingleman  and  Patton ;  yet  Ballinger  delivered  it  over  to  Morri- 
son on  behalf  of  the  United  States,  and  so  not  their  deed.  The 
delivery  as  an  escrow  being  traversed  by  the  United  States,  issue 
was  thereupon  joined,  in  the  trial  of  which  the  United  States 
demurred  to  the  evidence  produced  on  the  part  of  the  defend- 
ants. 

It  consisted  of  the  depositions  of  T.  T.  Davis,  W.  G.  Bryant, 
one  of  the  subscribing  witnesses,  Elijah  Stapp,  another  sub- 
scribing witness,  John  P.  Wagnon,  another  subscribing  witness, 
and  a  letter  from  Morrison,  the  supervisor,  to  Ballinger.  The 
deposition  of  Da^ds  states  a  conversation  between  Ballinger  and 
Powhng,  sometime  before  the  signing  of  the  bond,  in  which  the 
former  told  the  latter,  that  Todd,  Kennedy,  Shelby,  Knox,  In^e- 
man,  Logan,  Lewis  and  Adair,  had  agreed  to  be  security  for 
him,  upon  which  Powling  also  agreed  to  become  his  security, 
but  upon  the  express  condition  that  the  other  persons  should  join  in 
the  bond. 

It  also  states  a  subsequent  conversation  between  the  deponent 
and  Todd,  before  signing  the  bond,  in  which  the  latter  denied 
that  he  had  agreed  to  become  Ballinger's  security,  but  said,  that 
he  should  not  be  apprehensive  of  danger,  i/  all  the  men  whom 
Davis  had  named  would  join  in  the  bond. 

The  deposition  of  Bryant  states,  that  he  saw  Powling,  in  the 
presence  of  Ballinger,  sign  the  bond,  on  condition  thai  Kennedy^ 
Toddy  Adair^  Davis^  and  others  whom  the  vntness  did  not  recoUedj 
would  also  sig^n  the  bond^  and  he  understood  thai  Powling  loas  to  be 
exonerated  if  they  did  not. 

The  deposition  of  Elijah  Stapp  states,  that  he  saw  Powling, 
in  the  hearing  of  Ballinger,  acknowledge  the  bond  as  his  act  and 
deed,  upon  condition  that  others  mentioned  should  also  sign  iL 

The  deposition  of  Wagnon  states,  that  when  Todd,  Adair  and 
Kennedy  signed  the  bond,  Todd,  in  the  presence  of  the  other 
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two,  after  inserting  in  the  bond  the  names  of  the  other  persons 
who  he  said  were  to  sign  it,  called  iipon  the  vninesscs  io  take  notice 
thai  others  were  to  sign  it;  and  said,  "we  acknowledge  this  in- 
strument of  writing,  but  others  are  to  sign  it." 

Now  the  question  was  as  to  the  sufficiency  of  this  evidence 
to  carry  this  case  to  the  Jury.  The  Court  below  adjudged  it  in- 
sufficient, even  for  that  purpose,  whereas  the  Supreme  Court  were 
of  the  opinion  that  the  case  should  have  been  submitted  to  the 
Jury  upon  the  testimony. 

We  concur  with  Chief  Justice  Marshall^  in  holding  that  the 
proof  was  complete  as  to  Fowling,  but  less  positive  as  to  Todd, 
Adair  and  Kennedy,  who  he  considered  as  standing  upon  the 
same  footing. 

But  how  much  stronger  is  the  evidence  as  to  them,  than  the 
sureties  upon  this  appeal  bond.  Todd  had  previously  declared 
that  he  should  not  be  apprehensive  of  becoming  a  security  for 
Ballinger,  pro>*ided  others  whom  he  named  should  also  become 
securities,  and  he  inserted  the  names  of  the  others  in  the  bond, 
in  the  presence  of  the  witness,  and  this  circumstance  the  Court 
considered  of  "  some  importance"  in  ascertaining  whether  or  not 
he  signed  conditionally. 

Again,  he  called  upon  the  witness  "  to  take  notice  that  others 
were  to  sign  the  bond ;"  and  the  Chief  Justice  emphatically  in- 
quires, "  To  what  purpose  did  they  qualify  their  acknowledgment 
with  this  declaration,  and  call  upon  the  subscribing  witness  to 
take  notice  of  it  ?  There  is  certainly  strong  reason  for  believ- 
ing that  the  co-obligors  considered  that  declaration  as  explaining 
and  affecting  the  act  with  which  they  connected  it." 

But  without  dwelling  longer  upon  all  the  points  which  distin- 
guished this  case  as  to  Todd,  Adair  and  Kennedy,  from  the  one 
at  bar,  I  feel  warranted  in  asserting,  that  had  the  motion  to  dis- 
miss the  appeal  been  made  before  the  Supreme  Court  instead  of 
the  Superior  Court  of  Bibb  County,  and  every  particle  of  proof 
been  incorporated  in  the  record,  which  was  offered  in  behalf  of 
Todd,  Adair  and  Kennedy,  that  the  application  would  have  been 
refused. 

Says   Chief  Justice  MarshaUy  "  A  Jury  might  certainly  have 


422  SUPREME  COURT  OF  GEORGIA. 

~  Clifford  V8.  The  State.  " 

found  the  issue  in  favor  of  the  plaintiffs  below,  and  a  Coiai 
would  have  been  well  satisfied  with  their  verdid.^^  But  how  does 
this  great  Judge,  who  weighed  well  the  full  import  of  words,  ex- 
press himself,  w^hen  he  refers  to  a  finding  the  other  way?  Does 
he  intimate  tliat  the  Court  would  have  been  "  well  satisfied"  with 
such  a  result  ?  How  guarded  the  language !  ^^  Although  the 
Judges  who  compose  this  Court  might  not  perhaps^  as  Jwrarij  k 
per/icUy  saiisjied  with  this  testimony^  they  cannot  say  that  a  Ter- 
dict  would  not  be  received,  which  should  find  the  issue  in  faror 
of  the  defendants  below  " ! ! !  "  They  cannot  say  that  such  a 
verdict  would  be  against  evidence'' ! ! ! 

Can  any  one  doubt  that  he  would  have  consicered  it  against 
the  weight  of  evidence  at  least,  and  that,  consequently,  hewouU 
have  pronounced  against  this  motion,  although  supported  by  aD 
the  testimony  which  was  adduced  in  favor  of  Todd,  Adair  and 
Kennedy  ? 

The  judgment  of  the  Court  below  must  be  affirmed. 


No.  58. — James  W.  Clifford,  plaintiff  in  error,  vs.  The  Stiti 

OF  Georgia,  defendant. 

[1.]  Where  a  defcudant  was  indicted  for  simple  lareenj,  ia  stealing  ft  iltv^ 
and  the  evidence  on  the  trial  showed  that  the  defendant,. by  his  own  c<n* 
fessions,  made  a  promise  to  csLtry  the  slave  with  others,  North,  the  sUt*^ 
consenting  to  be  sold  once  on  the  way  :  ffdd,  that  the  Jury  might,  un^ 
the  46th  section  of  the  14th  division  of  the  Penal  Ck>de,  find  the  defand* 
ant  guilty  of  an  attempt  to  commit  the  offence  charged  in  the  indictmea^ 
without  any  special  count  for  that  purpose. 

Indictment  for  simple  larceny,  in  Bibb  Superior  Court    Trirf 
before  Judge  Stark,  July  Term,  1851. 

At  the  July  Term,  1851,  of  Bibb  Superior  Court,  James  W. 
Clifford  was  put  on  his  trial  for  stealing  a  negro  boy,  the  propertj 
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)f  James  W.  Armstrong.     Counsel  for  the  State  oflFered  in  evi- 

lence,  two  letters  written  by  the  said  defendant,  to   one 

:>awford. 

The  following  is  a  copy  of  that  portion  of  the  letters  material 
;o  the  points  decided  by  the  Court : 

Macon,  33d. 
Dear  Sir  arid  Chum  ..***«  Well,  well,  there  is  anoth* 
er  dodge,  might  be  which  I  have  already  go  scheming.  I  have 
four  negroes  whom  I  have  promised  to  carry  North,  agreeing 
that  they  will  consent  to  be  sold  once  on  the  way.  Well,  these 
negroes  are  stout  carpenters,  worth  from  ten  to  fifteen  hundred 
dollars  each.  WeU,  we  could  sell  them  and  cut  thus,  withr  four 
or  five  thousand  we  could  burst  it  for  two  years,  and  then  play 
the  same  game  again.  These  negroes  meet  me  at  their  father's 
who  is  /ire€j  at  Christmas,  25th  next  month,  their  father  furnishes 
a  couple  of  horses  and  wagon  to  start  on.  The  horses  will 
sell  for  grog  money.  *  *  *  *  Unless  I  make  the  negro 
business  work,  I  am  dead  broke  at  present.  *  *  *  i  think 
the  best  thing  is,  to  go  home  till  Christmas,  or  about  a  week  before, 
and  then  come  on,  and  we'll  raise  a  storm  on  these  negroes.  The 
business  might  be  carried  on  gloriously  for  some  time." 

Your  friend, 

J.  W.  CLIFFORD. 

Macon,  Ga.  December  19,  1860. 
Dear  Sir:  *  *  *  *  "I  am  with  you  heart  and  hand, 
and  will  put  the  thing  through.  Just  name  the  thing,  and  it  is 
done.  As  you  have  probably  received  my  last,  and  the  one  previ- 
ous to  that,  ere  this  late  date,  I'll  not  make  this  interesting, 
through  fear  it  might  fall  into  the  hands  of  some  one  that  is  not 
one  of  us,  and  thus  frustrate  our  schemes.  Don't  fear,Tor  there 
is  no  danger  here.  We'll  be  together  and  spree  it  yet,  if  you 
say  so.    WeU,  and  doing  well.    Truly  your's  forever, 

J.  W.  CLIFFORD." 

These  letters  were  addressed  to  R.  R.  CKfden,  in  the  State  of 
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Virginia,  and  it  was  admitted  by  counsel  for  defendant,  that  they 

were  written  by  defendant,  and  sent  by  him  to Crawford, 

and  that  they  were  received  by  Crawford  and  taken  from  him  by 
the  otBcers,  who  arrested  him  in  the  State  of  Virginia. 

To  the  reading  of  these  letters  to  the  Jury,  counsel  for  defend- 
ant objected  : 

1st.  Because  there  appears  to  be  no  date  to  one  of  the  letters. 

2d.  Because  the  letters  are  not  evidence  to  sustain  the  issue 
on  the  bill  of  indictment. 

The  Court  overruled  the  objections  and  the  letters  were  read 
in  evidence,  and  counsel  for  defendant  excepted. 

Mrs.  Carver  sworn  for  the  State — ^testified  "  that  she  was  a^ 
quainted  with  two  men  slaves,  who  are  the  reputed  sons  of 
free  George  ;  these  two  boys  came  frequently  to  her  house  to 
buy  horses,  one  of  them  about  15th  May,  the  last  time;  onerf 
them  wanted  a  large  pony  that  was  at  her  house  for  sale;,4e 
boy  said  liis  father  would  come  round  and  pay  the  money  for 
them,  and  the  boy  said  his  father  wanted  a  wagon  and  two 
horses ;  his  father  did  not  come  ;  on  Saturday  they  came  round 
and  said  he  liked  the  horses,  but  did  not  like  the  price.  The 
boys  frequently  said  that  their  father  had  the  money — ^they  did 
not  trade — ^I  saw  no  more  of  them." 

To  this  evidence,  counsel  for  the  defendant  objected.  The 
Court  overruled  the  objection,  and   defendant  excepted. 

It  appeared  from  the  testimony,  that  a  free  negro,  by  the  name 
of  George,  lived  in  the  neighborhood  of  the  place  where  the  de- 
fendant, Clifford,  taught  school,  and  that  he  had  four  sons  who 
were  carpenters,  and  belonged  to  citizens  of  Bibb  Coonlyi 
that  one  of  them,  named  Sam,  was  the  property  of  James  W. 
Armstrong,  and  was  missing  about  the  1st  of  May,  1861,  and 
tliat  he  is  still  absent. 

The  Court  charged  the  Jury,  "  that  if  they  believed  that  the 
defendant,  CUfford,  had  entered  into  any  arrangement  or  con- 
tract  with  the  negro  George,  or  his  children,  referred  to  in  the 
evidence,  to  commit  the  crime  charged,  and  was  prevented  from 
carrying  it  into  effect,  that  under  the  Code  they  might  find  Wm 
guilty  of  an  attempt  to  commit  the  crime." 
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To  which  charge  counsel  for  defendant  excepted,  and  upon 
these  several  exceptions  have  assigned  error. 

HiNES  &  HiNEs,  for  plaintiff  in  error. 

Sol.  (Jen.  McCuNE,  for  defendant. 

By  the  Court. — Wabneb,  J.  delivering  the  opinion. 

[1.]  The  letters  of  the  defendant  were  admitted  to  be  in  his 
handwriting,  and  were  properly  admitted  in  evidence  by  the 
Court  below. 

The  evidence  of  Mrs.  Carver  proved  an  independent  fact,  that 
two  of  the  reputed  sons  of  free  George,  applied  to  her  to  pur- 
chase horses ;  whether  that  fact  bad  any  connexion  with  the 
object  contemplated  in  the  letters  of  the  defendant,  was  for  the  Jury 
to  determine. 

There  is  no  error,  in  our  judgment,  in  the  charge  of  the  Court 
to  the  Jury.  By  the  45th  section  of  the  14th  division  of  the 
Penal  Code,  it  is  declared,  ^^  that  upon  the  trial  of  an  indictment 
for  any  oflFence,  the  Jury  may  find  the  accused  not  guilty  of  the 
offence  charged  in  the  indictment,  but  guilty  of  an  attempt  to 
commit  such  offence,  without  any  special  count  in  the  indictment 
for  such  attempt.  Provided  the  evidence  before  them  will  warrant 
such  finding."  Prince^  664.  By  the  admissions  of  the  de- 
fendant, he  had  promised  to  carry  four  negroes  North ;  they  agree- 
ing to  be  sold  once  on  the  way.  These  negroes  were  stotd  carperi' 
iertj  who  met  the  defendant  at  their  father's,  who  was  fi-ee,  and  who 
had  agreed  to  furnish  a  couple  of  horses  and  wagon  to  start  on. 
Tliere  was  some  mdence  at  least,  of  an  aUemptto  steal  the  slave, 
Sam,  who  is  proved  to  be  a  carpenter,  and  the  reputed  son  of 
firee  George.  Whether  the  defendant  was  prevented  from  steal- 
ing Sam  by  his  running  away,  or  from  any  other  cause,  was  a 
question  for  the  Jury.  Although  the  evidence,  in  the'opinion  of 
tile  Jury,  may  not  have  been  sufficient  to  prove  the  fact  of  steal- 
ing the  negro,  Sam,  by  the  defendant ;  yet,  there  is,  in  our  judg- 
ment, evidence  firom  which  die  Jury  might  have  found  him  guil- 
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ty  of  the  aUempt  to  commit  the  offence.  In  cases  of  this  char- 
acter, owing  to  the  particular  species  of  property  alleged  tri  have 
been  stolen,  positive  evidence  of  guilt,  is  rarely  attainable,  and 
if  it  should  be  required  in  all  cases,  a  conviction  would  seldom, 
if  ever,  be  had. 

The  guilt  of  the  accused,  in  most  instances,  can  only  be 
shown  by  circumstantial  evidence. 

The  Jury  being  the  proper  and  exclusive  judges  of  the  weight 
of  the  evidence  submitted  to  them,  as  to  the  guilt  or  innocence 
of  the  defendant,  and  having  found  him  guilty  of  an  attempt  \o 
commit  the  ofifence  charged  in  the  indictment,  we  cannot  saj 
that  there  was  not  sufficient  evidence  to  justify  their  verdict 

Let  the  judgment  of  the  Court  below  be*  affirmed. 


No.  59. — H.  G.  Ross,  plaintiff  in  enor,  vs.  Josiah  H.  Tedder. 

[1.]  In  a  cause  pending  in  the  Superior  Court,  it  is  competent  for  the  par- 
ties to  appeal  by  consent  without  paying  costs  or  giving  bond,  and  with- 
out affidavit  of  inability  to  do  so. 

A  bill  in  Equity,  wherein  Josiah  H.  Tedder  was  complainant 
and  Benjamin  £.  Stiles  defendant,  was  pending  in  Bibb  Supe- 
rior Court,  when  at  the  July  Term,  1851,  the  Court  passed  the 
following  order  in  reference  thereto : 

^^  It  is  by  the  consent  of  the  parties  in  said  cause,  ordered 
by  the  Court,  that  the  same  be  placed  on  the  appeal  docket,  and 
the  costs  follow  the  final  order." 

To  the  .passage  of  this  order,  Henry  G.  Ross,  Clerk  of  said 
Court,  objected,  and  refused  to  place  the  same  upon  the  min- 
utes of  said  Court — ^because  the  parties  in  said  cause  had  not 
complied  with  the  Statutes  of  the  State,  in  giving  bond  and 
paying  costs,  or  making  affidavit,  as  the  law  requires. 
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The  Court  overruled  the  objection,  and  decided  that  said  order 
be  placed  on  the  minutes  of  the  Court,  and  counsel  for  Ross  ex- 
cepted. 

S.  &  R.  P.  Hall,  for  plaintiff  in  error. 

Powers  and  Whittle,  for  defendant 

By  the  Cmtrt. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  This  was  a  case  in  Equity.  By  consent  of  the  parties, 
it  was,  by  order  of  the  Court,  directed  to  be  entered  upon  the 
appeal  docket,  and  that  the  costs  follow  the  final  order.  To  the 
entering  of  this  order,  the  Clerk,  Mr.  Ross,  objected,  upon  the 
ground  that  the  costs  had  not  been  paid,  and  bond  given  in  com- 
pliance with  the  Statute,  and  that  no  affidavit  of  inabilily  to  pay 
Ae  cost  and  give  the  bond,  had  been  filed. 

The  presiding  Judge  overruled  the  objection,  and  the  ques- 
tion is,  whether  in  a  cause  pending  in  the  Superior  Court,  an 
appeal  can  be  entered  by  consent,  without  paying  costs  and 
giving  bond,  or  making  the  affidavit.  By  the  Act  of  1799,  ei- 
ther party  dissatisfied  with  the  verdict  of  the  Jury,  may  enter  an 
appeal  within  four  days  after  the  adjournment  of  the  Court,  as  a 
matter  of  right.  The  right  to  appeal  is  the  same,  whether  the 
verdict  be  rendered  in  a  cause  proceeding  at  Law  or  in  Equity 
before  the  Superior  Court,  or  in  a  cause  in  the  Inferior  Coiurt. 
By  the  same  Act  it  is  made  the  duty  of  the  Clerk,  where  an  ap- 

0 

peal  is  entered,  to  enter  the  case  on  the  appeal  docket.  It  far- 
ther however,  declares  by  proviso,  that  the  person  appealing 
shall,  previous  to  obtaining  such  appeal,  pay  aU  costs  which 
may  have  arisen  on  the  former  trial,  and  give  security  for  the 
eventual  condemnation  money.  Executors  and  administrators  are 
exempted  from  the  operation  of  this  proviso.  Cobb^s  Jfew  Dig. 
494.  The  conditions  upon  which  the  appeal  depends,  to  wit : 
the  payment  of  costs  which  have  accrued,  and  the  giving  bond 
for  the  eventual  condemnation  money,  according  to  our  construc- 
tion of  the  Act  of  1799,  are  for  the  benefit  of  the  party  in  whose 


488  SUPREME  COURT  OF  GEORGIA. 


Rom  v$.  Tedder. 


favor  the  verdict  has  been  rendered,  and  not  for  the  benefit  of 
the  Clerk. 

The  party  prevailing  after  atrial  and  verdict,  has  the  legal  ad- 
vantage of  his  adversary  ;  he  is  entitled  to  a  judgment  and  pro- 
cess to  enforce  it.  The  law  deems  it  expedient  that  the  losing 
party  shaU  have  another  trial ;  yet,  inasmuch  as  the  other  partj 
has  this  advantage,  it  puts  him  upon  terms — terms  beneficial  to 
the  other  side. 

One  of  these  terms  is  the  payment  of  costs.  With  them  be 
may  become  ultimately  chargeable.  If  on  the  first  trial  the  plain- 
tifif  prevails,  and  an  appeal  is  entered  and  he  succeeds  upon  tk 
final  trial,  he  will  be  chargeable  with  the  costs  if  the  defendant 
proves  insolvent,  and  is  chargeable  with  the  costs  generally,  as 
a  matter  of  course,  if  the  defendant  finally  prevails.  CoWsJiiu 
Dig.  607,  '8.  So  if  the  defendant  gets  a  verdict  on  the  first  trial, 
which  is  appealed  from,  and  a  final  judgment  is  rendered  against 
him,  he  will  be  generally  chargeable  with  the  costs.  Thus  in 
regard  to  the  costs,  it  is  manifest  that  there  is  reason  for  the  re- 
quirement of  the  Statute,  that  costs  should  be  paid,  wholly  irre- 
spective of  any  interest  which  the  Clerk  has  in  the  costs.  If  the 
requirement  of  the  Statute  is  for  the  benefit  of  the  parties,  and 
they  waive  that  benefit,  no  legal  right  of  the  Clerk  is  violated. 
The  other  preliminary  condition  is  security  for  the  condemna- 
tion money.  Without  doubt,  that  is  also  for  the  protection  of 
the  party.  As  the  appeal  has  the  effect  of  superceeding  the  ver- 
dict, upon  which,  without  an  appeal,  the  party  in  whose  favor  it 
is  rendered  would  be  entitled  to  a  judgment,  it  is  but  reascmaUe 
that  security  be  given  for  the  final  recovery. 

These  things  being  so,  what  shall  prevent  the  parties  boA 
standing  upon  the  same  level  before  a  verdict,  from  vniiving  4e 
first  trial,  and  by  consent  moving  forward  to  the  g^ppeal.  If  4e 
appeal  formally  entered,  is  not  necessary  to  give  jurisdiction  in 
the  case  on  the  appeal,  (and  it  is  clear  that  it  is  not,)  and  i^  as 
we  have  seen,  no  one  is  interested  in  the  prescribed  conditions 
but  the  parties,  we  do  not  consider  that  there  is  any  valid  objec- 
tion to  it.  The  Clerk,  it  is  true,  is  delayed  in  the  receipt  of  the 
eostSj  which  upon  his  construction,  he  would  receive  on  the  i^ 
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peal.  But  by  our  construction  he  is  not  legally  entitled  to  it, 
when  the  appeal  is  entered  by  consent.  If  injured  at  all,  then, 
it  is  still  true  that  no  legal  right  is  violated,  and  it  is  damnum  abs' 
que  wjnria.  Appeals  by  consent  expedite  the  trial,  and  thereby 
be  is  made  to  receive  earlier  his  whole  bill  of  costs.  Our  con- 
struction is  in  accordance  too  with  the  spirit  of  the  Act  of  1842, 
which  prohibits  the  officers  of  the  Court  from  demanding  costs 
and  fees  until  after  judgment.     CobVs  Jfew  Dig.  508. 

This  decision  applies^only  to  cases  brought  in  the  Superior 
Court.  We  do  not  decide  what  the  construction  of  the  Statute 
would  be  in  regard  to  an  appeal  by  consent  from  the  Inferior 
Court  It  may  be  a  serious  doubt  whether  in  that  case  the  Stat- 
ute should  not  be  strictly  complied  with,  in  order  to  give  juris- 
diction on  the  appeal  to  the  Superior  Coiut. 

Let  the  judgment  be  affirmed. 


No.  60. — ^Pleasant  G.  Arrington,  trustee,  &c.  plaintiff  in  er- 
ror, vs.  William  A.  Cherry,  defendant. 

[1.]  A  Judge  at  Chamhen  has  no  power,  upon  petition,  to  order  a  sale  of 

tnut  property. 
[8.]  Chancery  jurisdiction  is  conferred  m  this  State  upon  the  Superior  Courts 

and  not  upon  the  Judges  thereof. 

[BJ]  It  is  competent  for  the  trustee  to  sell  the  trust  property,  hy  and  with 
the  consent  and  approbation  of  the  cestui  que  tnutj  provided  there  be  no 
restriction  upon  his  powers  in  the  deed,  and  no  limitation  over  to  children 
or  third  persons. 

[4.]  In  ordinary  cases,  notwithstanding  a  misdirection,  if  the  Court  see  that 
juatice  has  been  done,  and  that  a  new  trial  ought  to  produce  the  same  re- 
sult, the  verdict  will  not  be  disturbed. 

Trover,  in  Bibb  Superior  Court.     Tried  before  Judge  Stark, 
July  Term,  1851. 
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This  was  an  action  ot  trover,  brought  by  the  plaintiff  in  enroT 
against  the  defendant  in  error,  for  the  recovery  of  a  negro 
woman  named  Henrietta. 

The  defendant  pleaded  the  general  issue. 
On  the  trial,  the  plaintiff  gave  in  evidence  a  deed  of  trust,  ex- 
ecuted by  Richard  Morris,  Rhoda  Jenkins  and  Matthew  A.  Mar- 
shall, on  the  22d  day  of  December,  1827,  whereby,  after  recit- 
ing a  contemplated  marriage  betsveen  the  said  Richard  and  Rho- 
da, and  that  the  said  Rhoda  was  possessed  of  four  negroes,  one 
of  which  was  the  woman  Henrietta,  of  her  own  right,  and  that 
the  said  Richard  was  possessed  of  twelve  slaves,  in  his  own 
right,  the  said  sixteen  slaves  were  conveyed  to  the  said  Marshall, 
in  trust  for  the  sole  and  separate  use  of  the  said  Rhoda,  rescn- 
ing  to  the  said  Richard  the  use  and  benefit  of  the  said  sixteen 
slaves  for  and  during  his  natural  life,  without  account." 

The  negro  woman  was  identified — her  value  and  the  hire,  and 
demand  and  refusal  were  proven. 

The  defendant  offered  a  petition  to  his  Honor,  Edward  D. 
Tracy ^  then  one  of  the  Judges  of  the  Superior  Courts  of  this 
State,  setting  forth  that  the  petitioner,  Allen  Marshall,  was 
the  trustee  of  Rhoda  Morris  and  her  cliildren,  and  that  as  such 
trustee,  he  had  incurred  considerable  expense  in  the  prosecution 
of  actions  for  the  recovery  of  the  trust  property,  and  other  ex- 
penses, and  prayed  His  Honor  to  grant  him  an  order  to  sell  a 
sufficiency  of  the  property  to  meet  said  expenses,  promising  in 
his  next  return  to  show  all  his  actings  and  doings  in  the  pre- 
mises. 

Wliereupon,  on  the  20th  day  of  February,  1844,  at  Cham- 
bers, Judge  Tracy  ordered  a  sufficiency  of  the  propertj-  to  be 
sold  to  pay  said  expenses. 

To  which  evidence  counsel  for  plaintiff  objected.  The  Court 
overruled  the  objection,  and  plaintiff  excepted. 

The  defendant  then  read  in  evidence,  a  bill  of  sale  fi'om 
Marshall,  as  trustee,  to  Law^rence  S.  Cherry,  in  which  the  abow 
order  was  recited ;  also  a  bill  of  sale  from  Cherry  to  the  defend- 
ant. It  appeared  in  evidence,  that  Mrs.  Morris  was  in  the  CStjf 
of  Macon  about  the  time  or  previous  to  the  sale,  and  proposed 
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to  sell  the  negro  to  Samuel  J.  Ray,  one  of  the  witnesses,  which 
fact  he  communicated  to  defendant ;  also,  that  she  was  embar- 
rassed, and  w^ould  have  to  sell  some  of  her  property. 

The  plaintiff  in  rebuttal  offered  to  prove  by  Samuel  Hall,  "the 
amount  of  expenses  incurred  in  the  litigation  by  Marshall,  as 
trustee  ;  that  the  order  to  sell  was  procured  without  the  know- 
ledge and  consent  of  the  said  Rhoda  ;  that  there  was  no  neces- 
sity for  such  sale,  as,  according  to  Marshall's  acknowledgments 
before  the  sale,  the  hire  of  the  negroes  was  sufficient  to  pay  said 
expenses,  and  that  the  order  for  sale  w^as  kept  concealed,  and 
not  placed  upon  the  minutes  of  the  Court  for  nearly  three  years 
after  its  passage ;"  which  testimony  was  rejected  by  the  Court, 
counsel  for  plaintiff  stating  that  they  did  not  expect  to  bring 
home  notice  of  this  conversation  to  defendant,  and  plaintiff  ex- 
cepted. 

William  A.  Cherry,  sworn  by  consent  of  the  parties,  testified 
that  he  bought  the  negro  from  Allen  Marshall,  paid  him  for  her, 
partly  in  an  execution  obtained  for  professional  service  rendered 
in  the  recovery  of  the  trust  property,  amounting  to  some  sixty 
or  seventy  dollars,  partly  in  a  note  he  held  against  Marshall  for 
about  |;300,  and  the  balance  in  money,  and  that  he  gave  $450 
for  the  negro. 

The  evidence  being  closed,  counsel  for  plaintiff  requested  the 
Court  to  charge  the  Jury — 

1st.  That  as  Rhoda  Morris  was  not  a  party  to  the  order  for  the 
sale  of  the  property,  and  has  never  had  her  day  in  Court,  she 
may  attack  the  order  collaterally,  when  it  is  sought  under  it  to 
affect  her  rights,  with  which  request  the  Court  complied,  with  a 
qualiiication  as  will  hereinafter  more  fully  appear. 

2d.  That  as  the  order  is  necessarily  a  part  of  the  defendant's 
title,  and  as  in  that  order  the  trustee  was  directed  to  sell  the 
property  for  a  specific  purpose,  it  was  the  duty  of  the  purchaser 
to  see  that  the  proceeds  of  the  sale  were  applied  in  accordance 
with  the  order,  and  to  prove  such  appropriation  upon  the  trial  of 
this  cause. 

3d.  That  if  the  Jury  believe  that  tlie  money  arising  from  the 
sale  of  the  negro  was  knowingly  received  by  Cherry,  in  pay- 
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men!  of  an  individual  debt  of  the  trustee,  it  will  raise  such  a 
presumption  of  fraud,  as  will  authorize  the  Jury  to  find  for  the 
plaintiff,  unless  it  be  explained,  and  the  presumption  rebutted; 
with  which  two  last  mentioned  requests  the  Court  refused  to 
comply,  but  charged  the  Jurj'  as  follows : 

The  recovery  in  this  case  must  be  for  the  plaintiff,  unless  the 
conveyance  made  to  the  brother  of  the  defendant  has  been  suc- 
cessfully assailed  for  fraud,  and  this  conveyance  on  which  the 
defendant  relies,  should  be  set  aside,  if  it  has  been  proven  to  be 
fraudulent;  for  fraud  will  vitiate  any  sale  or  conveyance,  amd  ren- 
der it  a  nullity.  The  sale  by  the  former  trustee,  if  fraudulent, 
does  not  change  the  title  to  the  property,  but  the  title  still  re- 
miins  in  the  plaintiff,  and  he  must  recover  if  the  fraud  is  es- 
tablished. I  have  been  requested  by  plaintiff's  counsel  to 
charge  you  that,  as  Rhoda  Morris  was  not  a  party  to  the  order 
for  the  sale  of  this  property,  she  has  never  had  her  day  in  Court, 
and  may  attack  the  order  collaterally,  when  it  is  sought  to  affect 
her  right,  and  I  have  no  doubt  she  maybe  allowed  to  attack  both 
the  order  and  the  sale,  in  this  action,  and  the  door  of  this  Court 
is  open  for  her  to  show  that  the  sale  is  void  for  fraud,  and  die 
Court,  therefore,  instructs  you  as  requested  by  plaintiff's  coun- 
sel, that  she  may  attack  the  order  collaterally,  as  it  affects  her 
rights,  because  she  was  not  a  party  to  the  order,  and  never  had 
her  day  in  Court.  I  have  been  farther  requested  to  charge  as 
follows :  that  as  the  order  is  necessarily  a  part  of  the  defend- 
ant's title,  and  as  in  that  order  the  trustee  was  directed  to  sell 
the  property  for  a  specific  purpose,  it  was  the  duty  of  the  pnp 
chaser  to  see  that  the  proceeds  of  the  sale  were  applied  in  ac- 
cordance with  the  order,  and  to  prove  such  application  upon  the 
trial  of  this  cause.  I  must  decline  complying  with  this  request 
The  charge  would  be  predicated  upon  the  assumption  of  a  &ct 
which  does  not  exist.  The  petition  and  order  of  sale  read  as 
follows:  (the  Court  read  the  petition  and  order  as  above  set 
forth,)  and  in  the  opinion  of  the  Court,  the  purchaser  in  a  case 
like  this  is  not  bound  to  see  to  the  application  of  the  purchase 
money,  or  to  prove  that  it  was  properly  applied  by  the  trustee. 

The  plaintiff's  counsel  further  requested  me  to  charge^  that  if 
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the  Jury  believed  the  money  arising  from  the  sale  of  the  negro, 
was  knowingly  applied  by  Cherry  in  payment  of  an  individual 
debt  of  the  trustee,  it  will  raise  such  a  presumption  of  fraud  as 
will  authorize  the  Jury  to  find  for  the  plaintiff,  unless  it  be  ex- 
plained and  the  presumption  rebutted. 

I  must  also  decline  complying  with  this  request,  but  feel  it 
my  duty  to  instruct  you  as  follows :  that  it  would  be  your  duty 
to  set  aside  the  sale  by  the  last  trustee  entirely,  as  fraudulent  and 
\X)id,if  it  were  shown,  by  proof,  that  Cherry  knowingly  in  making 
the  purchase,  assisted  the  trustee  in  a  misapplication  of  the 
funds,  and  in  thereby  defrauding  the  trust  estate. 

The  main  question  is  this  :  is  Cherry  a  purchaser  of  this  pro- 
perty in  good  faith,  for  a  valuable  consideration,  without  any  no- 
tice of  an  intended  fraud  on  the  trust  estate,  by  the  trustee  ap- 
propriating a  considerable  portion  of  the  purchase  money  to  his 
individual  debt,  and  if  he  is  such  purchaser  without  such  notice, 
and  without  knowingly  giving  the  former  trustee  aid  in  the  per- 
petration of  a  fraud,  his  title  ought  to  be  supported.  Cherry's 
title  is  presumptively  good,  unless  it  has  been  proven  to  be  fiau- 
dulent. 

To  which  said  charge  and  refusal  to  charge,  plaintiff  by  his 
counsel  excepted,  and  upon  these  several  exceptions  have  as- 
signed error. 

S.  &  R.  P.  Hall,  for  plaintiff  in  error. 

Stubbs  &  Lester,  for  defendant. 

By  the  Court, — ^I^umpkin,  J.  delivering  the  opinion. 

[1.]  We  hold,  in  the  first  place,  that  the  order  granted  by 
Judge  Tracy,  at  Chambers,  to  sell  this  trust  property,  was  a  nul- 
lity. 

[2.]  Chancery  jurisdiction  in  this  State  is  conferred  upon  the 
Superwr  CourtSj  and  not  upon  the  Judges  thereof.     Prince,  447. 

[3.]  But  conceding  the  invalidity  of  this  order,  was  there  not 
ample  evidence  before  the  Jury  to  authorize  the  verdict  ?     Sam- 
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uel  J.  Ray  testified,  that  abotd  the  time  of  the  sale  to  Cheny,  or 
pretnous  thereto,  Mrs.  Morris,  the  cestui  que  trusty  in  a  conversa- 
tion with  witness,  stated  that  after  discharging  his  debt,  contract- 
ed for  the  support  of  herself  and  family,  she  was  still  very  much 
involved,  and  would  be  compelled  to  sell  a  portion  of  her  pro- 
perty to  relieve  her  from  embarrassment,  and  that  she  offered  to 
sell  Henner/y  the  negro  in  dispute,  to  witness,  but  he  declined 
purchasing,  for  the  reason  that  she  was  so  trifling  that  he  would 
not  have  her.  Witness  called  on  Cherry. and  communicated  to 
him  these  facts. 

It  will  not  be  disputed,  I  apprehend,  that  it  was  entirely  com- 
petent for  the  trustee  to  sell  this  propert)',  with  the  consent  and 
approbation  of  the  cestui  que  trusty  there  being  no  restriction  in 
the  deed,  or  limitation  over  to  children  or  third  persons,  andvith 
Ray's  testimony  before  them,  uncontradicted  and  unimpeached, 
the  Jury  were  not  only  justified  in  rendering  the  verdict  which 
they  did,  but  they  could  have  legally  returned  none  other. 

Taking  this  view  of  the  case,  we  deem  it  unnecessary  to  con- 
sider the  other   points  contained  in  the  bill   of  exceptions.   I 
would  remark,  however,  that  as  it  respects  the  charge  of  the 
Court,  instead  of  fault  being  found  with  it  by  the  plaintiff  in  e^ 
ror,  it  occurs  to  us  that   Qomplaint   might  properly  have  come 
from  the  other  side  ;  for  while  the  door  was  thrown  wide  open  to 
assail  this  transaction  for  fraud   or  other  cause,  and  the  Jury 
were  left  free  and  untrammelled,  and  clothed  with  plenary  pow- 
ers to  set  aside  the  judicial   sale  as  void,  the  Judge  omitted  to 
instruct  them,  that  notwithstanding  this  judicial  sale  was  void, 
for  want  of  power  to  grant  it,  notice  to  the  cestui  que  trusty  fraud, 
the  misapplication  of  the  proceeds,  or  any  other  cause,  still,  if 
Mrs.  Morris  voluntarily  assented  to  it,  and  the  transfer  was  made 
at  her  instance,  the  title  was   divested,  and  the  present  trudte 
could  not  recover  the  property. 

[4.]  Notwithstanding  the  misdirection  of  the  Court,  there- 
fore, upon  some  of  the  questions  raised  on  the  trial,  being  en- 
tirely satisfied  that  justice  has  been  done,  and  that  a  new  trial 
ought  to  produce  the  same  result,  we  are  unwilling  to  send  this 
cause  down  to  be  re-tried. 
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In  the  leading  reported  decision  on  the  subject  of  granting 
new  trials,  that  of  the  Dutchess  of  Maganiery  (2  &ilk.  646,)  the 
Court  admitted  that  the  verdict  was  against  law,  but  held  that, 
inasmuch  as  the  justice  and  conscience  of  the  case  were  with 
tfie  verdict,  they  would  not  interpose. 

In  Brazier  vs.  Ctap^  (5  Mass.  R.  1,)  Sedgwick^  J.  said,  "Even 
if  fault  could  justly  be  found  with  the  Judge's  direction,  I  do 
not  think  that  a  new  trial  ought  to  be  granted.  A  new  trial 
ought  never  to  be  granted,  when  the  Court  is  perfectly  satisfied 
that  on  a  second  trial  the  saipe  verdict  must,  by  law,  be  given,  al- 
though there  might  have  been  some  mistake  by  the  Judge  at  the 

trial.'' 

In  Springer  vs.  Bowdonilianij  (7  Greenl.  Rep.  442,)  the  Supreme 
Court  of  Maine  held,  that  admitting  a  question  at  Law  had  been 
erroneously  submitted  to  the  Jury,  the  Court  would  not,  for  that 
cause,  disturb  the  verdict,  provided  they  were  satisfied  tliat  it 
was  conect. 

In  Aldrop  vs.  Magilly  (4  Day.  42,)  the  Court,  after  recapitulat- 
ing the  facts,  say,  "  Wheiher  the  charge  of  the  Court  was  per- 
fectly correct  in  point  of  law,  it  is  unnecessary  to  determine. 
Justice  is  done  and  a  new  trial  ought  not  to  be  granted." 


No.  61. — GiLBEN  J.  Green,  administrator  of  David  M.  Causey, 
plaintiff  in  error,  vs.  Nancy  J.  Causey,   defendant  in  error. 

[1.]  Where  judgments  had  been  obtained  against  the  husband  prior  to  the 
marriage  with  his  wife,  and  his  estate  insolvent :  ffeld^  that  on  the  death 
of  the  husband,  the  wife  was  entitled  to  dower  in  his  lands  which  had 
not  been  8o^4  under  the  judgment;  that  altough  the  judgments  created  a 
lien  upon  his  lands,  his  aeUin  thereof  was  not  divested  until  lejjL.^nd  sale 
under  the  ezecntion,in  the  manner  pointed  out  bj  law. 


436  SUPREME  COURT  OF  GEORGU. 


Green  r«.  Causej. 


Application  for  dower,  in  Crawford   Superior  Court, 
before  Judge  Stark,  February  Term,  1851. 

This  was  an  application  made  to  the  Superior  Court  of  Craw-— - 
ford  County,  by  the  defendant  in  error,  to  have  dower  assignee^ 
her,  in  fifteen  acres  of  land  situate  in  said  County,  of  which  he 
husband,  David  M.  Causey,  died  seized  and  possessed. 

Commissioners   were  appointed,   who  laid  off  and  assigned 
one-third  of  said  land,  on  which  were  situated  the  dwelling  house, 
kitchen,  &c.  to  the  applicant. 

To  the  confirmation  of  said  assignment  by  the  Court,  plaintif 
in  error  objected,  on  the  grounds : 

1st.  Because  the  third  assigned  to  the  demandant,  was  of 
greater  value  than  either  of  tlie  other  thirds. 

2d.  Because  before  the  intermarriage  of  David  M.  Causej 
and  demandant,  there  were  divers  judgments  against  said  Cau- 
sey, which  remained  unsatisfied,  and  constituted  prior  liens  upon 
his  lands,  which  the  marriage  did  not  divest,  and  that  the  estate 
was,  and  is,  insolvent. 

3d.  Because  the  applicant  had  clandestinely  sent  off  two  ne- 
groes belonging  to  said  estate,  and  concealed  the  evidence  of 
title  to  the  same,  from  administrator,  which  was  an  act  that  ba^ 
red  her  of  the  right  of  dower. 

4th.  That  the  lands  in  question  were  in  a  public  place  of 
business,  and  a  third  in  value  should  have  been  assigned. 

On  the  trial  of  the  issue  upon  this  traverse,  at  the  February 
Term,  1851,  counsel  for  applicant  moved  to  strike  out  the 
second  and  third  grounds,  which  motion  was  sustained  by  the 
Court,  and  counsel  for  plaintiff  in  error  excepted. 

It  appeared  in  evidence,  that  the  fifteen  acres  of  land  lay 
contiguous  to  the  corporate  limits  of  the  Town  of  KnoxviUe ; 
and  one  witness  swore^  that  it  derived  considerable  value  from 
the  fact  that  it  was  convenient  for  residences  for  those  who 
might  follow  business  in  said  Town. 

The  Court  charged  the  Jury,    "  that  the  right   of  the   appli- 
cant in  this  case  to  have  the  assignment  of  dower  affirmed,  de- 
pends on  the  question,  wWxWt  ox  ivoX.  >^v^  ^owimissioners  have 
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assigned  her  more  than  her  legal  rights.  Has  tiie  law  been  exc- 
cated  ?  is  the  question.  If  it  has,  you  will  confirm  the  return 
of  the  commissioners ;  if  not,  set  it  aside,  and  a  new  writ  will 
issue. 

"  If  the  land  on  which  this  dower  is  claimed,  be  without  a 
corporate  City,  Village,  or  public  place  of  business,  then  a  dif- 
ferent rule  prevails  from  that  in  force  in  relation  to  real  estate, 
situated  within  these  places.  The  location  of  the  property,  is  a 
question  of  fact  for  your  exclusive  determination."  The  Act 
incorporating  the  Village  of  Knoxville,  and  the  Acts  amendatory 
thereof,  were  read  by  the  Court  to  the  Jury,  and  he  proceeded  > 
"If  the  land  in  this  case,  is  situated  without  any  corporate  City, 
Village  or  public  place  of  business,  and  if  the  commissioners 
have  not  assigned  the  widow  more  than  one-third  part  of  the 
lands,  including  the  tenements,  having  regard  to  the  shape  and 
valuation  of  the  lands,  then  the  applicant  has  received  no  more 
than  her  legal  rights,  and  you  should  confirm  the  return  of  the 
commissioners. 

"  If  the  lands  are  within  any  corporate  City,  Village  or  pub- 
lic place  of  business,  then  she  is  not  entitled  to  one-third  part 
of  the  lands,  including  the  tenements,  but  is  only  entitled  to  one- 
ttiird  part  of  the  lands  and  tenements,  according  to  quantity-  or 
valuation,  as  may  be  proper,  just  and  equitable.  Regulate  your 
verdict  by  the  instructions  given." 

To  which  charge  of  the  Court,  counsel  for  plaintiff  in  error 
excepted,  and  upon  these  several  exceptions  have  assigned 
error. 

Green  &  Culverhouse,  for  plaintiff  in  error. 

S.  &  R.  P.  Hall,  for  defendant. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

This  case  came  before  the  Court  below,  on  objections  filed  to 
llie  return  of  the  commissioners  who  had  made  an  assignment 
oi  dower  to  the  demandant. 
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The  first  objection,  that  the  third  assigned  to  the  demandant 
was  greater  than  either  of  the  other  thirds,  will  necessarily  be 
controlled  by  the  judgment  rendered  upon. the  fourth  ground,  and 
therefore  we  pass  that  by  for  the  presents 

[1.]  The  second  objection  taken  to  the  demandant's  right  to 
dower  is,  that  before  her  marriage  with  her  late  husband,  there 
were  divers  judgments  against  him  unsatisfied,  which  created 
prior  liens  upon  the  land,  to  that  of  the  widow's  right  of  dower, 
his  estate  being  insolvent.  The  question  is,  do  judgmenti 
against  the  husband,  prior  to  the  marriage,  when  his  estate  is 
insolvent,  defeat  the  right  of  the  wife  to  dower  in  his  lands  and 
tenements  ? 

By  the  Act  of  1826,  the  widow  is  entitled  to  dower  in  afi 
laridsof  which  her  husband  may  have  died  seized  and  possessed. 
Prince,  249.  Although  under  our  law,  a  judgment  creates  a 
lien  upon  the  defendant's  property,  yet  he  continues  seized  thereof 
until  a  levy  and  sale  in  the  manner  pointed  out  bylaw.  Although 
judgments  were  obtained  against  the  husband  prior  to  his  mar- 
riage, yet,  that  fact  alone  did  not  defeat  the  seisin  of  his  land; 
and  when  he  married  his  wife,  and  died  so  seized  of  the  land  in 
controversy,  his  widow,  under  the  provisions  of  the  Act  of  1^826, 
became  entitled  to  dower  in  all  the  lands  of  which  he  died  seized 
and  possessed.  Whether  the  widow  takes  her  dower,  subject  to 
the  incumbrance  of  the  judgments  against  her  husband  prior  to 
the  marriage,  is  a  question  not  made  in  this  record,  and  upon 
which  we  express  no  opinion.  The  motion  to  strike  out  this 
ground  of  objection,  was  properly  sustained,  in  our  judgmeit, 
by  the  Court  below,  as  constituting  no  legal  objection  to  the  wid- 
ow's right  to  dower  in  the  lands  of  her  deceased  husband. 

The  third  ground  taken  in  relation  to  the  widow  clandestiDdf 
sending  off  two  of  the  negroes,  was  no  legal  bar  to  her  right  to 
dower,  and  the  Court  below  also  properly  sustained  the  motion 
to  strike  out  that  objection. 

The  first  and  fourth  objections  to  the  assignment  of  the  wid- 
ow's dower  to  the  lands  in  question,  relate  to  the  fOfHon  asrigih 
ed  to  her,  which  necessarily  depends,  under  the  proniioni  of 
the  Act  of  1839,  on  the  locality  of  the   land.    By  Huit  Act,  if 
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the  lands  are  *'  untAout  any  corporate  City,  Village  or  public 
place  of  business,"*^  then  the  widow  is  to  have  one-third  part  thereof 
assigned  to  her,  including  the  tenements.  If  the  lands  are  wii/i 
in  any  corporate  City,  Village  or  place  of  public  business,  then 
the  widow  is  to  have  assigned  to  her  one-third  part  of  all  the 
lands  and  tenements,  according  to  quantity  or  valuation,  as  shall 
be  thought  proper,  just  and  equitable.  CobVs  Kew  Digest j  229. 
The  Court  left  the  question  as  to  the  locaUty  of  the  premises 
to  the  Jurj',  and  the  charge  of  the  Court  to  the  Jury  on  this 
branch  of  the  case,  is  excepted  to. 

If  there  is  error  in  the  charge  of  the  Court  to  the  Jury,  we 
are  unable  to  discover  it.  The  charge,  as  it  appears  in  tlie  record 
before  us,  is  substantially  in  the  very  words  of  the  Statute. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  .62. — Alexander  Ratteree,  plaintiff  in  error,  vs.  David 

D.  Nelson,  defendant  in  error. 

[1.]  If  a  party  wii^lics  to  iutroducc  a  copy  deed  in  evidence,  it  wiU  be  a  Buf- 
ficicDt  compliance  with  the  rule,  to  swear  that  the  original  deed  in  bis 
belief  is  lost  or  destroyed,  and  that  it  is  not  in  his  custody,  power  or  con- 
trol. 

[S.]  It  is  error  for  th«  presiding  Judge  to  express  an  opinion  to  the  Jury  on 
.  the  facts  proven. 

Ejectment,  in  DeKalb  Superior  Court.     Tried  before  Judge 
Hiuu,  March  Term,  1851. 

This  was  an  action  of  ejectment,  brought  on  the  several  de- 
mises of  David  D.  Nelson,  Noali  Paramore,  executor  of  John 
Paramore,  and  Simeon  A.  Smith,  against  Alexander  Ratteree, 
,  deiisndant,  for  the  recoverj-  of  lot  of  land,  No.  124,  in  the   14tli 
district  of  originally  Henry,  now  DeKalb  County.     By  an  order 
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of  the  Court,  at  September  Term,  1850,  Robert  F.  Sessions  was 
made  a  co-defeiulant. 

Tiie  defondiint  pleaded  the  general  issue  and  tlie  Statute  of"a 
Limitations.  On  the  trial,  the  plaintiff  proved  by  Andrew  Cald-  ^ 
well,  the  possession  of  tiie  land  by  the  defendant,  Ratteree,  and^ 
that  lie  had  been  in  possession  since  the  year  1841. 

Plaintiif  read  m  evidence  a  plat  and  grant  from  the  State  ta» 
David  L/.  Nelson,  also  a  letter  from  Ratteree,  the  tenant  in  pos- 
session, to  Noah  Paramore,  of  which  tlie  following  is  a  copy : 

"  Georgia,  Df.Kalb  County. 

"  Sir : — I  wish  to  inform  you  that  if  you  think  your  title  15 
good  to  lot  of  land,  No.  124,  in  the  14th  district,  formerly  Hen- 
ry, now  DeKalb,  and  will  sell  said  lot  and  make  a  warrantj 
title  to  it  at  a  fair  price,  I  will  buy.  I  hav'nt  the  money,  but  I 
have  got  a  likely  negro  girl,  I  will  bring  down  and  give  you  for 
the  land,  if  you  will  make  that  kind  of  a  trade. 

Yours  truly,  ALEX.  lUTTEREE." 

"  This,  28th  July,  1848." 

Here  the  plaintiff  closed. 

The  defendant  offered  in  evidence,  a  copy  deed,  on  the  re- 
cords in  the  Clerk's  of  lice  of  the  Superior  Court  of  DeKalb 
County,  made  by  James  Turner  to  Robert  F.  Sessions,  co-de- 
fcndant,  first  having  submitted  a  written  affidavit  made  by  Ses- 
sions, in  substance  as  follows,  "that  the  original  deed,  which 
was  made  on  the  Cth  day  of  September,  1829,  and  recorded  on 
the  10th  day  of  Sei)tember,  1842,  is  not  in  his  power,  cui?tody, 
or  control ;  that  he  has  made  diligent  search  for  the  same,  and 
that  he  believes  the  said  original  has  been  and  still  is  lost  or 
destroyed." 

R.  M.  Brown,  the  Clerk,  swore,  "  that  upon  the  application  of 
Sessions,  he  made  diligent  search  in  his  office,  but  could  not 
find  the  original  deed ;  that  the  deed  was  recorded  by  his  prede- 
cessor, who,  when  he  left  the  office,  took  witli  him  many  of  the 
deeds  which  he  had  recorded." 

Counsel  for  plaintiff  objected  to  the  admission  of  the  deed  in 
evidence,  which  motion  was  sustained  by  the  Court,  on  the 
g-iounds, 
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1st.  Because  the  opposite  party  had  not  been  notified  to  pro* 
duce  the  original  deed. 

2d.  Because  the  affidavit  did  not  show  that  diligent  search 
bad  been  made  for  the  original,  and  that  the  word  "  made"  in 
the  affida\it,  was  not  sufficient  to  show  that  the  deed  ever  was 
executed. 

To  which  ruling  of  the  Court,  counsel  for  defendant  except- 
ed. 

The  Court  charged  the  Jury  "  that  the  plaintiff  had  shown  a 
sufScient  title  to  enable  him  to  recover,  prima  faciey  the  premises 
in  dispute,  and  that  they  must  find  for  him,  unless  the  defend- 
ant showed  a  legal  title."  At  this  point,  counsel  for  defendant 
remarked  to  the  Court,  ^^  that  the  defendant  thought  he  had 
proven  over  seven  years'  peaceable  possession."  The  Court 
then  charged  the  Jury,  "  If  you  believe  Ratteree  has  proven  that 
he  has  held  the  land,  claiming  it  as  his  own,  for  over  seven  years, 
and  you  believe  this  notwithstanding  his  letter  to  Paramore,  you 
will  find  for  the  defendant,  with  cost  of  suit." 

To  which  charge  counsel  for  defendant  excepted,  and  upon 
these  jexceptions  have  assigned  error. 

MuHPHY  &  Collier,  represented  by  Glenn,  for  plaintiff  in 
crror- 

Calhoun,  for  defendant  in  error. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1 .]  The  rule  of  Court  requires  that  when  a  party  wishes  to 
introduce  a  copy  deed  in  evidence,  it  shall  be  a  sufficient  foun- 
dation for  the  introduction  of  such  secondary  evidence,  for  the 
party  to  swear  to  his  belief  of  the  loss  or  destruction  of  the 
original,  and  that  it  is  not  in  his  possession,  power  or  custody. 
The  plaintiff  in  error,  we  think,  complied  with  the  requirement  of 
the  rule ;  he  swears  to  the  making  of  the  original  deed ;  we  un- 
derstand him  thereby  to  swear  that  it  was  executed.  It  is  not 
expected  that  a  party  shall  use  strictly  accurate  professional 
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language ;  the  deed  was  proven  to  have  been  recorded ;  the 
assumption  upon  the  face  of  the  whole  affidavit  is  that  there  was 
an  original  deed.  He  farther  swears  that  according  to  his  belief 
the  original  is  lost  or  destroyed,  and  that  it  is  not  in  his  power, 
custody  or  control.  It  is  objected  that  he  does  not  swear  that 
the  original  is  not  in  his  possession.  The  rule,  it  ls  -true,  uses 
the  word  possession  ;  a  literal  compliance  as  to  that  matter  is  not 
necessary' ;  if  he  complies  substantially  it  is  enough.  That  he 
has  done.  He  is  clearly  held  to  swear  that  it  is  not  in  his  pop- 
session,  when  he  swears  that  it  is  not  in  his  custody  or  control. 
If  it  was  in  his  possession,  the  party  is  perjured,  because  tifenit 
would  have  been  in  his  custody  and  control ;  if  in  his  possession, 
it  would  be  in  his  power.  He  did  swear,  not  in  the  language  of 
the  rule,  but  in  its  spirit  and  meaning,  that  the  deed  was  not  in 
his  possession.  We  think  the  copy  ought  to  have  been  admit- 
ted. 

[2.]  The  presiding  Judge  instructed  the  Jurj',  "  that  the 
plaintiff  had  showed  sufficient  title  to  enable  him  to  recoiFcr, 
prima  Jade,  the  premises  in  dispute,  and  that  they  must  find  for 
him  unless  the  defendant  showed  a  legal  title."  It  is  objected 
that  the  Judge  expressed  an  opinion  to  the  Jury  on  the  facts. 
He  clearly  did,  when  he  said  that  the  plaintiff  had  shown  a  suf- 
ficient title  to  recover,  prima  fade,  the  premises  in  dispute.  If 
he  meant  such  a  title  as  the  law  would  sustain,  if  the  Jury  found 
the  facts  as  attemj)ted  to  be  proven,  he  did  not  say  so.  The 
Jurj*  had  good  right  to  believe  that  he  intended  to  say  that  a 
sufficient  title  was  in  fact  proven.  This  was  violative  of  the 
Act  of  the  Legislature,  and  was  error. 

We  find  no  fault  with  the  rest  of  the  charge.  He  did  not  in- 
tend to  exclude  from  their  consideration,  the  c^^dence  of  posses- 
sion ;  but  we  understand  him  to  say,  tliat  if  after  considering  his 
letter,  the  Jury  believed  still  that  defendant  had  proven  posses- 
sion for  seven  years,  claiming  the  land  as  his  owTi,  they  should 
then  find  for  the  defendant.  Both  the  evidence  of  possession 
and  the  letter  were,  we  think,  submitted  to  the  consideration  of 
the  Juiy. 

Let  the  judgment  be  reversed. 
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No.  63, — Mason  &  Waldrip,  plaintiffs   in  error,  vs.  Dean  & 

Nash,  defendants  in  error. 

[L]  In  accordance  with  the  practice  which  prevails  in  most  of  the  circuits 
in  this  State,  costs  cannot  bo  taxed  against  the  losing  party  for  the  attend- 
■nee  of  witnesses  who  were  summoned  but  not  sworn. 

Illegality,  in  DeKalb  Superior  Court.  Decided  by  Judge 
Hill,  March  Term,  1851. 

At  the  September  Term,  1849,  of  DeKalb  Superior  Court,  a 
bill  in  Equity,  wherein  Dean  &  Nash  were  complainants,  and 
Mason  &  Waldrip  were  defendants,  was  dismissed  and  order 
passed  by  the  Court,  that  the  defendants  have  leave  to  enter  up 
judgment  for  the  cost  against  the  complainants.  Judgment  was 
accordingly  entered  up  and  a  Ji.  fa,  issued  thereon.  To  this  Ji. 
/a.  the  defendants,  Dean  &  Nash,  filed  an  affidavit  of  illegality, 
upon  the  following  grounds : 

**  Because  said  Ji.  fa.  was  issued  from  a  judgment  rendered 
against  these  defendants  in  favor  of  said  plaintiffs  for  cost,  in  a 
suit  in  Equity,  in  the  Superior  Court  of  DeKalb  County,  where- 
in these  defendants  were  complainants  and  the  said  plaintiffs 
were  defendants,  which  said  suit  was  dismissed  before  any  of  the 
witnesses  subpoenaed  by  the  defendants  in  said  suit,  were  re- 
quired to  testify,  and  these  defendants  say  that  the  said  sum  of 
$70  50  cts.  for  which  said  fi.  fa.  is  proceeding,  is  composed  of 
fhe  sums  sworn  to,  and  claimed  to  be  due  by  Thomas  Rusk  and 
others,  witnesses  subpoenaed  by  the  defendants  in  said  suit  in 
Equity   and  plaintiffs  in  Ji.  fa.  who   were   not  sworn  in  said 


case." 


On  the  hearing  of  the  affidavit  of  illegality,  the  Court  sustain- 
ed the  same,  on  the  ground  that  the  witnesses  of  Waldrip  & 
Mason,  were  not  sworn  in  the  Equity  cause,  and  counsel  for 
pluntiffs  in  error  excepted. 

Murphy  &  EIzzard,  for  plaintiffs  in  error. 
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CiUiHOUN,  for  defendant  in  error. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  If  it  were  not  for  the  well  authenticated  practice  which 
has  obtained  in  almost  every  circuit  of  this  State,  of  not  allow- 
ing cost  to  be  taxed  for  witnesses  who  are  not  sworn,  we  should 
feel  somewhat  embarrassed  as  to  the  proper  course  to  be 
adopted. 

The  rule  which  has  been  established,  is  simple  and  practical, 
and  easy  to  be  understood.  It  cannot  be  doubted,  howerer, 
that  it  frequently  works  much  hardship  and  injustice  to  the  suc- 
cessful suitor. 

Admissions  of  facts  may  be  made  at  the  trial,  which  would 
render  the  examination  of  the  witnesses  unnecessar)',  though 
proof  of  such  facts  may  be  essential  to  the  party's  case,  and 
therefore,  the  attendance  of  the  witnesses  was  indispensable. 

So  too,  the  testimony  may  be  rendered  unnecessary  by  the 
course  of  pleading ;  the  decision  of  the  Court  upon  matters  of 
law,  or  the  discontinuance  of  the  cause  by  the  adverse  party,  as 
in  the  presentinstance.  Still,  in  all  these  cases,  if  the  witnesses 
were  summoned  fairly  to  testily  to  facts  which  are  material,  but 
the  cause  takes  such  a  turn  that  their  testimony  is  not  wanted, 
there  is  no  good  reason  why  the  expense  of  their  attendance 
should  not  be  taxed  against  the  losing  party,  it  being  a  charge 
which  the  gaining  party  has  necessarily  incurred. 

On  the  other  hand,  no  rule  could  be  well  enforced,  unless  it 
goes  to  the  extent  of  taxing  the  losing  party  with  the  attendance 
of  all  witnesses  who  are  subpoenaed,  no  matter  at  what  stage  he 
is  cast  or  discontinues  his  suit ;  and  thus  trust  the  whole  mat- 
ter to  the  fairness  and  integrity  of  counsel,  under  whose  advice 
and  direction  the  cause  is  usually  prepared  for  trial. 

A  provision  might  be  made  to  retjuire  the  party  to  verify  the 
facts  by  affidavit,  whenever  there  were  reasonable  doubts  or  sus- 
picion entertained,  that  witnesses  had  been  unfairly  summoned. 
This,  perhaps,  would  be  restriction  enough,  when  it  is  recollected 
that  the  parties  will  probably  be  deterred  from  subpoenaing  more 
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witnesses  than  he  honestly  thinks  to  be  necessar}-,  from  the 
fact  that  the  event  is  uncertain  and  the  expense  may  fall  upon 
him. 

But  these  are  considerations  to  be  addressed  to  the  Legisla- 
ture, rather  than  the  Court,  and  to  that  body  we  are  disposed  to 
refer  the  subject,  leaving  the  practice  in  the  meantime,  as 
we  find  it,  which  has  grown  up  under  our  own  Statutes. 
Should  a  contrary  practice  prevail  in  any  particular  circuit, 
for  myself,  I  should  feel  unwilling  to  disturb  it.  Here  the 
decision  is  in  accordance  with  the  practice  in  the  Coweta  Cir- 
cuit, as  admitted  by  counsel  in  the  argument. 

Judgment  affirmed. 


No.  64. — Lemuel  Cobb  et  al,  plaintiffs  in  error,  vs.  Humphrey 

W.  Cobb,  defendant  in  error. 

[1.]  When  the  admiDistrators  of  deceased  co-obi  ij^ors  are  sought  to  be  mad* 
parties  defeadaots  to  aQ  application  to  establish  a  lost  bond,  the  names 
of  such  administrators  should  be  stated  in  the  petition  and  rule  ni  tt,  with 
as  much  distinctness  as  in  other  suits. 

[2.]  In  an  application  to  the  Superior  Court  by  petition,  to  establish  lost  pa- 
pers, imder  the  6th  section  of  the  Judiciary  Act  of  1799,  such  petition 
must  allege  that  the  defendants,  or  one  of  them,  resides  in  the  County  in 
which  the  application  is  made,  in  order  to  give  that  Court  jurisdiction  of 
their  persons,  such  application  being  considered  in  the  nature  of  a  suit 

Rule'  ni  «,  in  DeKalb  Superior  Court.  Decided  by  Judge 
Hill,  March  Term,  1851. 

In  November,  1838,  Lemuel  Cobb  was  appointed  administra- 
tor on  the  estate  of  Humphrey  Cobb,  and  executed  his  bond, 
with  Jesse  F.  Cleaveland  and  Benjamin  B.  Avery  as  his  secu- 
rities. The  bond  was  subsequently  destroyed  by  fire.  At  the 
September  Term,  1850,  of  DeKalb  Superior  Court,  Humphrey 
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W.  Cobb,  one  of  the  heirs-at-law  of  Humphrey  Cobb,  deceased, 
filed  his  petition,  praying  the  establishment  of  a  copy  bond  in 
lieu  of  the  original ;  at  which  time  the  Court  granted  the  follow- 
ing rule  ni  si : 

"It  appearing  to  the  Court,  by  the  petition  of  Humphrey  W. 
Cobb,  and  copy  bond  and  affidavit  thereto  annexed,  that  the 
original  bond  was  executed  by  said  Lemuel  Cobb,  Jesse  F. 
Cleveland  and  Benjamin  B.  Avery,  and  that  the  original  bond 
has  been  destroyed  by  fire,  and  that  said  Humphrey  W.  Cobb  is 
interested  in  the  establishment  of  the  same,  as  he  is  one  of  the 
heirs-at-law  of  Humphrey  Cobb,  whose  name  is  mentioned  in 
said  bond,  and  upon  whose  estate  tlie  said  Lemuel  Cobb  was 
appointed  the  administrator,  and  the  said  Humphrey  W.  Cobb 
prays  the  establishment  of  said  copy  bond  in  lieu  of  the  original 
so  lost :  It  is  therefore  ordered,  that  said  Lemuel  Cobb,  Jesse 
F.  Cleveland,  or  their  administrators,  and  Benjamin  B.  Aveiy, 
show  cause,  if  any  they  have,  by  the  first  day  of  the  next  term 
of  this  Court,  why  the  said  copy  bond  should  not  be  establish- 
ed in  lieu  of  the  original  bond ;  and  it  is  further  ordered,  that 
a  copy  of  this  rule  be  sen'ed  personally  on  the  administrators  of 
the  said  Lemuel  Cobb  and  Jesse  F.  Cleveland,  and  on  said  Ave- 
ry, if  to  be  found  within  this  State,  and  if  not,  that  it  be  pub- 
lished in  one  of  the  public  gazettes  of  this  State  three  montfis 
previous   to  the  next  term   of  this  Court." 

A  copy  of  this  rule  was  served  personally  on  James  Smith, 
administrator  of  Jesse  F.  Cleveland,  by  the  Sheriff  of  Bibb 
County.  The  plaintiff  in  the  rule,  at  the  March  Term,  1851,  show- 
ed that  the  rule  7ii  si  had  been  published  in  one  of  the  public 
gazettes  of  the  State,  for  three  months  previous  to  the  setting  of 
the  Court,  and  moved  the  Court  to  make  the  rule  absolute.  To 
w^hich  motion  counsel  for  James  Smith,  administrator  of  Jesse 
F.  Cleveland  objected,  on  the  following  grounds : 

1st.  Because  the  rule  ni  siy  as  pubUshed,  did  not  notify  the 
defendants  that  might  not  be  found  in  the  State,  that  it  was 
published  as  a  service  upon  them,  nor  does  it  contain  an  order 
that  service  should  be  perfected  in  that  way. 

2d.  Because  neither  of  the  defendants  in  the  rule  resided  in 
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County  of  DeKalb,  and,  therefore  th(»  Court  in  DeKalb  had 
urisdiction,  and  the  Sheriff  of  Bibb  County  had  no  right  to 
■e  James  Smith  in  the  Countv  of  Bibb,  with  the  rule  issued 
n  the  County  of  DeKalb,  and  returnable  to  the  said  County 
OeKalb. 

A.  Because  it  did  not  appear  to  the  Court  by  the  rule,  or  in 
other  way,  who  was  the  administrator  of  Lemuel  Cobb,  or 
;  there  was  one  appointed. 

i'he  Court  overruled  the  objections  and  made  the  rule  abso- 
,  and  counsel  for  plaintiffs  in  error  excepted. 

IcTRPHv  &  Collier,  for  plaintiffs  in  error. 

)alhoun,  for  defendant  in  error. 

\y  the  Court — Warner,  J.  delivering  the  opinion. 

'wo  objections  were  made  to  the  petition  filed  in  this  case* 
it,  that  it   did  not  appear  therefrom  what  were  the  names  of 
administrators  of  Lemuel  Cobb  and  Jesse  F.  Cleveland, 
d.  Because  it  did  not  appear  on  the  face  of  the  petition  or 

m  si  to  establish  the  lost  bond,  that  either  of  the  parties 
tndant  resided  in  the  County  of  DeKalb,  and,  therefore,  that 
rt  had  no  jurisdiction  of  the  persons  of  the  defendants. 
L]  In  regard  to  the  first  point,  we  think  the  names  of  the 
1  representatives  of  the  deceased  parties  should  be  stated  as 
nctly  in  a  proceeding  of  this  kind,  as  in  any  other  suit,  and 
:he  same  reasons — the  more  especially  when  service  is  to  be 
ected  by  pitblicaiion, 
i.]  The  second  objection  is,  in  our  judgment,  also  well  tak- 

By  the  6th  section  of  the  Judiciary  Act  of  1799,  the  Supe- 
and  Inferior  Courts,  respectively,  "  have  the  power  and  au- 
ity  to  establish  copies  of  lost  papers,  deeds,  or  other  writ- 
,  under  such  rules  and  precautions  as  are  or  may  have  been 
omaiy-,  and  according  to  Law  and  Equiiy?^  By  the  52d  Com- 
I  Law  rule  of  practice,  it  is  provided,  that  when  any  person 
I  seek  to  establish  lost  papers  under  the  6th  section  of  the 


448  SUPREME  COURT  OF  GEORGIA. 


Col  lb  it  al,  w.  Cobb. 


Judioiarj  Act  of  1799,  he  shall  present  a  petition  to  the  Superfi 
or  Court,  together  with  a  copy  in  substance  of  the  lost  pape^ 
&c.  whereupon  a  rule  ni  si  may  be  obtained,  calling  upon  tlu* 
oppisite  party  to  show  cause,  &c.  which  rule  shall  be  personal^ 
served  on  the  party,  if  to  be  found  in  the  State,  or  if  not  to  t:: 
found,  then  published  in  some  public  gazette  of  the  State  rV 
three  months.     2  Kelly,  476. 

lliis  application  to  establish  lost  papers,  according  to  the  prt> 
visions  of  the  Judiciary-  Act  of  1799,  is,  in  our  judgment,  a  stn}^ 
and  the  application  should  be  made  in  the  County  of  the  defend- 
ant's residence,  or  in  the  County  in  which  one  of  the  defendants 
reside,  when  there  is  more   than  one.     The  petition    should  set 
forth,  upon   its  face,  that  the  defendant  resides  in  tlie  County  in 
which  the  application  is  made,  in  the  same  manner  as  in  other 
suits,  so  as  to  give  to  the  Court  jurisdiction.     The  application  to 
the  Court  to  establish  lost  pai)ers  is  not  any  the  less  a  svit^  be- 
cause our  Judiciary  Act  and  rules  of  practice   have  simplified 
the  mode  of  proceeding — made  it  more  expeditious  and  less  ex- 
pensive.    What  reason  is  there  why  a  defendant  in  an  applica- 
tion to  establish   lost  papers,  should  be  compelled  to  go  out  of 
the  County  of  his  residence  to  defend  such  application,  anymore 
than  a  defendant  who  is  sued  on  a  promissory  note  ?     The  pa- 
pers may  have   been  lost  by  the  negligence  of  the  party  seeking 
to  establish  them — the  non-payment  of  the  note  is  the  ad  of  the 
party  who  defends  it.     Besides,  the  right  of  the  applicant  to  have 
his  alleged  lost  paper  established,  may  be  traversed  by  the  de- 
fendant, and  along  and  expensive  Jury  trial  be  had  between  the 
parties. 

'J'here  being  no  allegation  in  the  petition  presented  by  the 
plaintiff,  seeking  to  establish  the  lost  bond,  that  either  of  the  de- 
fendants resided  in  the  County  of  DeKalb,  that  Court  had  no 
jurisdiction  of  their  persons,  and  for  that  reason  the  application 
should  have  been  dismissed. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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No.  65. — ^Nathan  H.  Beall,  executor,  &c.  plaintiff  in  error,  vs. 
Samuel  R.  Blake  and  others,  trustees,  &c.  defendants  in 
error. 

[1.]  When  a  plea  to  a  bill  in  Chancery  is  adjudged  a  good  defence  in  part, 
and  ordered  to  stand  for  an  answer,  it  is  a  sufficient  answer  to  so  much  of 
the  bill  as  it  covers,  unless  by  the  order  liberty  is  given  to  the  complainant 
to  except. 

[2.]  When  a  defendant  consents  to  answer,  or  having  pleaded,  is  ordered 
to  answer,  he  must  answer  fully. 

[8.]  Interrogatories  in  a  bill  cannot  enlarge  or  contract  the  case  made  by 
the  allegations  in  the  bill.  The  defendant  is  lx)und  to  answer  all  material 
intcrrogatoric:*,  and  if  the  answer,  being  in  the  affirmative,  the  admission 
would  be  of  any  use  to  the  complainant,  either  to  assist  his  Equity,  or  to 
advance  his  claim  to  relief,  the  interrogatory  is  material. 

[4.]  In  a  bill  filed  by  legatees  against  an  executor,  calling  for  an  account  of 
nsurious  interest  made  upon  the  funds  of  the  estate,  he  muxt  answer  as  to  the 
amomit  of  money  loaned — at  what  rate — ^when  and  with  whom  usurious 
contracts  were  made — ^how  often  renewed,  and  what  profit  he  realized  ; 
appending  an  account  of  the  w^holc  to  his  answer,  according  to  the  best  of 
his  knowledge,  information,  remembrance  and  belief. 

[5.]  When  a  defendant  in  Equity  has  in  his  power  the  means  of  acquiring 
tb«  information  necessary  to  enable  him  to  make  the  discovery  called  for, 
he  ifl  bound  to  make  use  of  such  means,  whatever  pains  or  trouble  it  may 
cott  him. 

In  Equity,  in  Houston  Superior  Court.  Tried  before  Judge 
Stark,  May  Term,  1851. 

This  was  a  bill  in  Equity,  filed  by  Samuel  R.  Blake  and  his 
wife,  formerly  Mary  Adeline  Beall,  against  the  plaintiff  in  error. 

The  bill  alleges,  that  Rebecca  Bostwick  departed  this  life  in 
the  year  1834,  leaving  an  estate  of  the  value  of  one  hundred  thou- 
sand dollars,  and  leaving  also  a  last  will  and  testament,  whereby 
she  disposed  of  all  of  said  estate ;  wherein,  after  devising  several 
legacies,  she  directed  that  the  remainder,  amounting  to  eighty 
thousand  dollars,  be  divided  into  four  equal  parts,  and  be  de- 
livered to  the  persons  specified ;  that  complainant  and  his  wife 
were  entitled,  under  the  said  will,  to  one-eighth  part  of  the  residu- 
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um  of  said  estate  ;  that  Natlian  H.  Beall,  alone  qualified  asexe    c^. 
tor  of  said  will,  and  took  into  his  possesion  the  said  estate,  in  A  j3^ 
1834.     The  bill  charges,  that  uj)on  divers  pretences,  the  defend" 
ant  has  refused  to  come  to  a  settlement  with  complainants;  one 
of  which  is,  that  he  has  been  compelled  to  pay  over,  by  a  decree 
in  Monroe  Superior  Court,  one-half  of  said  estate  to  other  claim- 
ants, than  the  legatees  mentioned  in  the  will  of  Mrs.  Bostwick; 
and  that  the  legacy  of  complainants  must  abate  in  that  propor- 
tion, while  the   specific  legacies  mentioned  in   the  will  do  not 
abate.     The  bill   charges,   that  this  pretence  is  set   up  by  the 
executor  for  the  benefit  of  his  daughter,  Frances  Lumpkin  Beall, 
now  Powers,  who  by  said  will,  claims  several  of  the  most  valu- 
able slaves  and  other  property  ;  and  denies  that  tlie  doctrine  of 
abatement  of  legacies  so  as  to  protect  specific  legacies,  applies 
to  the  pretended  case  of  the  defendant,  but  only  to  cases  where 
the  property  lost,  as  well  as  that  saved,   belonged  to  the  testa- 
tor. 

The  bill  charges,  that  the  defendant  has  loaned  out  the  moneys 
arismg  from  said  estate,  and  from  hire  of  negroes,  and  rent  of 
land,  annually,  at  usurious  interest  as  high  as  twenty-five  per 
cent,  and  compounding  annually  the  same  by  renewal,  and  yet 
he  has  rendered  no  account  of  usurious  interest  received  by 
him. 

The  bill  prays  that  defendant  may  be  decreed  to  come  to  a 
full  and  fair  settlement  with  complainants. 

To  this  bill  the  defendant  filed  a  demurrer,  with  specifications 
in  relation  to  that  portion  of  the  bill,  that  charges  delendant  with 
setting  up  the  specific  legacies  as  a  pretence  why  he  does  not 
come  to  a  settlement  with  complainants. 

On  the22d  day  of  January,  1845,  Judge  Tracy,  at  Chambers, 
passed  the  following  orders : 

"  It  is  on  motion  of  com})lainants'  solicitors,  ordered  that  the 
said  bill  be  amended,  by  striking  out  so  much  of  said  bill  as  sets 
up  as  a  pretence  and  charge  that  said  defendant,  Beall,  retains 
more  than  the  law  allows  for  the  purpose  of  paying  specific  leg- 
acies. It  is  further  ordered,  that  the  defendant  answer  or  plead 
to  said  bill,  on  or  before  \\ie  ^x^X.  ^^^  q^  w^xt  term." 
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In  obedience  to  to  this  ^rder,  the  defendant  filed  several  pleas ; 
among  others  he  set  forth  the  amendment  of  complainants'  bill, 
by  striking  out  the  charges  in  relation  to  the  specific  legacy  to 
Mrs.  Powers.  He  also  pleaded  a  settlement  with  Samuel  R. 
Blake,  made  on  the  2d  day  of  Februar)-,  1844,  and  before  the 
filing  of  said  bill,  and  set  up  the  receipt  of  complainant,  Blake, 
as  a  bar  to  the  said  bill,  which  receipt  was  as  follows :  "  Re- 
ceived of  Nathan  H.  Beall,  executor  of  the  last  will  and  testa- 
ment of  Rebecca  Bostwick,  deceased,  eleven  hundred  and  sixty 
dollars  and  fifty-one  cents,  it  being  in  full  of  the  interest  of 
Mary  A.  Blake,  my  wife,  formerly  Mary  A.  Beall,  in  and  to  the 
estate  of  Mrs.  Rebecca  Bostwick,  deceased,  as  settled  by  a  de- 
cree in  Equity  of  the  Superior  Court  of  Monroe  County  ;  saving 
and  reserving  such  of  her  interest  in  and  to  said  estate,  as  has 
been  heretofore  by  agreement  wuth  said  Beall,  left  to  further  ad- 
judication. SEMUEL  R.  BLAKE." 

Defendant,  pleaded  that  the  "  saving  and  reserving  inter- 
est," specified  in  said  receipt,  relates  to  an  agreement  en- 
tered into  on  the  13th  day  of  January,  1844,  between  de- 
fendant, Blake,  and  the  other  parties  at  interest,  by  whicb  it 
was  agreed  that  defendant  should  pay  over  to  Mrs.  Powers,  the 
pecuniary  legacy  in  full,  and  half  in  value  and  hire  of  the  ne- 
groes bequeathed  her  in  said  will  of  Mrs.  Bostwick — the  other 
half  of  said  negroes  and  hire  to  be  retained  in  the  hands  of  said 
defendant,  subject  to  litigation. 

The  defendant,  by  an  amended  plea,  set  up,  1st.  That  com- 
plainants have  no  right  to  recover  of  him,  or  receive  more  than 
the  legal  interest.  2d.  He  is  not  compelled  to  answer  or  dis- 
close the  fact  of  his  receiving  usurious  interest,  because  the  dis- 
closure would  subject  him  to  litigation,  and  to  be  sued  by  those 
from  whom  he  received  the  usurious  interest.  3d.  Complainants 
knew  before  the  settlement  referred  to  in  their  bill,  that  usurious 
interest  had  been  taken  by  him,  from  time  to  time,  in  the  man- 
agement of  the  cash  of  said  estate,"  and  as  evidence  of  this 
fact,  he  pleaded  an  agreement  between  the  defendant  and  com- 
plainant, Blake,  and  other  legatees,  to  the  effect  that  the  defend- 
ant '^  agreed  to  guarantee  the  legatees  against  all  loss  in  conse- 
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quence  of  usury  being  successfully  pleaded  against  any  of  the 
claims  which  they  may  receive  from  him  as  executor,  &c." 

At  a  subsequent  term  of  the  Court,  on  hearing  argument  on 
the  plea  and  amended  plea  of  defendant,  the  Court  passed  the 
following  order : 

"  It  is  ordered  and  adjudged  that  the  plea  insisting  on  an  ac- 
count stated  and  setting  forth  a  settlement  and  receipt  of  Samud 
R.  Blake,  of  the  2d  February,  1844,  and  the  agreement  of  the 
13th  January,  1844,  be  sustained  by  the  Court,  so  far  as  relates 
to  said  account  stated,  and  the  agreement  of  the  13th  January, 
except  as  is   in  said  receipt  excepted,  as  a  defence  in  part,  and 
that  the  said  plea  do  stand  for  answer.    The  residue  of  the  plea  not 
relating  to  the  account  stated,  receipt  and  agreement,  is  overruled 
by  the  Court,  and  the  amended  plea  is  overruled  ;  and  it  is  order- 
ed that  the  defendant  answer  fully  as  to  the  usury,  whether  here- 
ceived  any,  and  how  much,  and  when,  on  the  money  or  effects b^ 
longing  to  said  estate,  and  that  he  answer  fully  as  to  the  one-half 
of  the  legacy  bequeathed  to  Mrs.  Powers,  retained  in  his  hands  to 
await  litigation,   to  whom  it  belongs,  and  show  why  he  should 
not  account  to  complainants  for  their  share  in  said  reservation." 

In  obedience  to  this  order,  the  defendant  answered,  "  that  in 
his  acts  as  executor  of  said  Rebecca  Bostwick,  he  made  no 
usury.  When  he,  as  executor'of  said  will,  received  money  due 
the  estate,  he  charged  himself  with  the  amount  and  made  a  re- 
turn of  the  same  to  the  Court  of  Ordinary,  regularly.  He  made 
and  held  himself  responsible  to  the  estate,  for  the  whole  amount 
of  such  principal  sum  received,  with  legal  interest,  free  from  any  loss 
of  bad  debts  to  the  estate,  or  any  loss  of  interest,  because  the  money 
could  not  be  loaned  out ;  for  which  he  has  accounted  to  the  lega- 
tees in  full,  and  to  complainants  in  this  bill.  Any  usurious  trans- 
acions  he  may  have  had  with  other  persons,  was  on  his  own  ac- 
count, and  not  with  the  funds  that  he  regarded  the  funds  of  the  es- 
tate properly  so  called,  because  he  charged  himself  with  so  much 
money  as  he  collected,  and  the  moneys  then  so  collected  were 
mixed  with  his  own  funds,  which  he  used  in  business  of  various 
kinds,  and  among  other  things  loaned  out  some  money.  Defend- 
ant did  not  keep  separate  the  funds  of  the  estate  from  hisowD,  nor 


DSCATUR,  AUGUST  TERM,  1861.      455 

Bcall  v».  Bluku  ct  al. 


did  he  keep  an  account  of  the  usurious  interest  made  by  hiiny  and 
could  not  speak  with  any  certainty  of  these  individua*!  transac- 
tions of  his  own.  Defendant  believes  that  tlie  sum  of  principal 
and  legal  mterest,  turned  over  by  iiim  to  the  legatees,  exceeds 
all  the  legal  and  usurious  interest  and  principal  which  he  may 
have  made  by  his  dealings  with  the  estate,  when  the  losses  are 
considered,  which  fell  alone  on  him." 

Defendant  answering  as  to  the  specific  legacy  of  Mrs.  Pow- 
ers, '*  shows  this  reason  why  he  should  not  account  to  complain- 
ants for  their  portion  of  this  legacy  :  that  it  is  a  specific  legacy; 
that  it  was  bequeathed  to  Mrs.  Powers  and  not  to  thent;  tiat  in 
the  settlement  of  the  estate,  it  was  not  necessary  to  pay 
debts  or  demands,  or  for  any  other  cause  whatever,  to  entrench 
on  specific  legacies ;  that  defendant  is  informed  that  a-  demur- 
rer was  filed  to  that  part  of  complainant's  bill  that  laid  a  claim  tO' 
tliis  specific  legacy,  or  a  portion  of  it ;  and  at  the  hearing,  on 
motion  of  complainant's  counsel,  the  said  bill  was  amended,  by 
inking  out  that  portion  of  the  bill  relating  to  the  specific  lega- 
cy of  Mrs,  Powers." 

To  which  answ^er  the  complainant,  filed  the  following  except 
lions. 

1st.  Because  the  defendant  does  not  answer  whether  or  not 
he  received  any  usury  on  the  money  or  dues  belonging  to  the 
estate,  or  that  were  derived  from  the  estate  of  Rebecca  Bost- 
urick,  but  answers  evasively,  by  saying,  "  In  his  acts  as  execu- 
tor of  Rebecca  Bostwick,  he  made  no  usury." 

2d.  He  answers,  that  when  he  received  moneys  due  the  estate 
lie  charged  himself  with  the  amount,  and  made  a  return  of  the 
«arae,  but  does  not  set  forth  nor  show  such  return,  nor  the  amount 
thereof. 

3d.  He  answers  that  he  mixed  up  the  funds  of  the  estate  with 
his  own  money,  and  used  and  loaned  it  out  as  his  own,  but  does 
not  answer  to  the  best  of  his  remembrance,  information  and  be- 
lief, the  amount  of  the  moneys  of  said  estate  so  mixed  with  his 
estate,  and  what  interest  he  received  or  made  from  loans  and 
dues  thus  made  ailer  such  mixture  ;  he  does  not  answer  the  per 
cent,  he  was  in  the  habit  of  exacting  on  loans. 
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4th.     He  answers  tlral  lie  beiitves  the  amount  he  turned  orer 
to  the  legatees,  in  principal  and   interest,  exceeds  the  amouflf 
that  came  to  his  hands,  when  the  losses  are  considered,  but  does 
not  state  nor  set  forth  such  amounts  received  or  turned  over,Dor 
the  amount  of  the  losses. 

5th.  He  states  that  complainant,  Blake,  had  returns  before 
him,  made  by  defendant,  and  that  from  such  returns,  he  knew 
and  was  apprised  of  all  the  acting^j  and  liabilities  as  executor, 
but  does  not  set  forth,  nor  show,  nor  exhibit  such  returns  tothb 
honorable  Court. 

6th.  That  such  answer  is  evasive  and  indirect,  and  in  manj 
parts  argumentative. 

7th.  The  defendant  does  not  attach  to  his  answer  any  account 
or  exhibit  of  his  dealings  of  many  years'  standing,  with  the  es* 
tateof  his  testatrix. 

8th.  That  he  does  not  answer  facts  to  the  best  of  his  knowl- 
edge, remembrance,  information  and  behef. 

The  Court  sustained  the  exceptions  to  the  answer,  and  order- 
ed the  defendant  to  answer  over,  and  counsel  for  defendant  ex- 
cepted. 

Powers  &  Whittle,  for  plaintiffs  in  error. 

S.  T.  Bailev,  for  delendant. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

To  determine  whether  the  exceptions  to  this  answer  were  well 
sustained,  it  is  necessary  to  inquire  into  the  character  of  the  bill, 
to  ascertain  to  what  the  plaintiff  in  error  was  required  to  respond. 
The  bill  was  filed  originally  to  recover  the  entire  interest  of  the 
complainants,  under  the  will  of  Mrs.  Bostwick.  It  sets  forth 
the  will — the  entering  upon  its  execrution  by  Beall,  the  executor 
— the  value  of  the  estate  which  came  to  his  hands — charges 
that  he  had  refused  to  settle  witli  them,  but  under  \-arious  pre- 
tences had  for  many  years  retained  the  estate  in  his  hands,  using 
its  funds  for  his  own  beivefei: — -Xo^x^^xXvewi  <iut  at  usurious  in- 
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tetest ;  that  is,  at  25  per  centam,  or  other  large  rate  of  interest. 
It  puts  into  the  mouth  of  the  executor  divers  pretexts  for  not 
accounting,  all  of  which  it  negatives,  charging  to  the  contrary. 
Among  them  is  this,  to  wit :  that  the  complainants  are  residuary 
legatees  ;  that  tliere  are  large  specific  legacies  bequeathed  by  the 
testatrix,  to  Frances  Lumpkin  Beall  formerly — now  Frances 
Lumpkin  Powers — and  others  ;  that  by  a  decree  in  Monroe  Su- 
perior Court,  one-half  of  the  estate  conveyed  by  the  will  was 
idjudged  to  belong  to  certain  claimants  against  the  will ;  that  in 
consequence  of  this  decree,  the  legacies  of  complainants  are 
reduced — the  specific  legacies  not  being  subject  to  abatement, 
but  payable  in  full.  The  c()m[)lainants  go  on  to  exhibit  themselves 
EU5  residuarj'  legatees  under  the  will  of  Mrs.  Bost>^'ick,  entitled 
to  one-eighth  of  the  residuum  of  her  estate,  and  pray  that  the 
executor  may  be  decreed  to  account  fairly  and  fully  with  them. 

Thus  stood  the  bill  primarily.  It  was  a  bill  calling  for  a  gen- 
eral accounting  as  to  the  entire  administration  of  the  will,  claim- 
ing especially  that  the  executor  account  with  them,  touching  the 
usuriousi  interest  realized  upon  the  funds  of  the  estate,  during 
\  long  series  of  years,  and  also  claiming  that  the  specific  lega- 
cies to  Mrs.  Powers  and  otliers,  abate  rateably  with  the  residu- 
juy  legacies,  in  satisfaction  of  the  decree  awarding  one -half 
the  estate  to  certain  claimants  against  the  will. 

In  1845,  the  plaintiff  in  error  demurred,  especially  to  so  much 
af  the  bill  as  set  up  a  claim  to  abatement  on  the  part  of  the 
specific  legacies,  and  because  the  specific  legatees  were  not 
made  parties.  The  record  discloses  no  judgment  on  the  demur- 
rer, as  to  these  special  grounds.  It  is,  however,  necessarily  in- 
ferrable that  the  Chancellor  was  viiXh.  the  plaintiff  in  error,  and 
ie  necessity  of  a  judgment  was  obviated  by  the  complainants 
abandoning  their  claim  that  the  specific  legacies  abate.  For, 
>n  motion  of  compiainants'  solicitors,  it  was  ordered,  "  ttai  the 
WU  he  amended^  by  striking  out  so  much  of  said  bill  as  sets  up  as  a 
ntiext  and  charge^  that  said  defendant^  Beallj  retains  mare  than  the 
aw  allows  Jar  tfie  purpose  of  paying  specific  trades,  and  that  de^ 
^endani  plead  or  answer  to  said  bill,  on  or  before  the  first  day  of 
hi  next  term.^^    We  now  have  the  bill  curtailed  in  its  propor- 
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tions,  fertile  first  titue,  and  it  is  what  it  was   originally,  les^    ^ 
claim  tn  abafcmcnt  as   io  the  specific  legacies^   and   the  defend  a^/ 
Bedll,  is  ordered  to  plead  or  answer. 

[I.]  In  tracing  farther  llie  historj-  of  this  cause,  I  find  that  tire 
plaiiitiif  in  error  filed,  in  obedience   to  this  order,  a  number  of 
pleas,     lie  pleaded  the  amendment  to   the  bill,  striking  out  all 
the  charjres   relative   to  the  abatement  of  the  specific  legacies. 
He  pleaded  in  bar  a  settlement  in  full  with  complainant,  Blake, 
made  on  the  2(1    February,  1844,  before  the  bill  was  filed,  and 
set  forth  his  receipt,  in  which  he  declares  that  he  has  received  of 
plaintiff  in   error,   executor  of  Mrs.  Bostwick,  eleven  hundred 
and  sixtv  dollars  and    fiftv-one  cents,   in   full  of  the  interest  of 
his  wife,  Mary  A.  Blake,  in  and  to  the  estate  of  Mrs.  Bostvick, 
as  settled  by  a  decree  in  Equity  of  the  Sui)erior  Court  of  Mon- 
roe County,  "  savinpj  and  reserving  such  of  her  interest  in  and  to 
said  estate  as  has  bet?n  heretofore  by  agreement  with  said  Beall, 
left  to  further  adjudication."     This  last  plea  declares  that  the 
reservation  made  in  IMake's   receipt,   has   reference  to   a  res- 
ervation made   in    an  aiifreement  entered  into  on  the  1 3th  of 
January  })receding  the  date  of  that   receipt,  between  the  plain- 
tiffin  error,  Beall,  Blake  and  all  other  parties  in  interest,  touch- 
ing the  terms  anti  conditions  of  a  settlement   with  these  parties 
by  the  executor.     In  that  a<i;reement  it  is,  among  other  things, 
stipulated,  that  Beall,  the  executor,   should   pay  over  to  Mrs. 
Powers,   the   pecuniary   legacy  in   full,  and  one-iialf   in  v;due 
of  the  negroes  and  their  hire,  left  to  her  b\  Mrs.  Bostwick ;  re- 
taining in  his  hands  the  other  half  of  the  negroes  and  their  hire, 
subject,  upon  certain  terms,  to  future  litigation  ;  and  it  declares 
that  the   reservation  in  Blake's  receipt,  is  of  the  complainants^ 
interest  in  one-half  of  Mrs.  Powers'  negroes,  so  agreed  to  be  re- 
tained, and  nothing  more. 

The  defendant  below,  Beall,  further  by  an  amendment  plead- 
ed that  complainants  have  no  right  to  recover  more  than  legal 
interest — that  he  is  not  by  law  compelled  to  answer  as  to  the 
usurious  interest,  and  not  liable  to  pay  it  to  the  complainants— 
that  they  (complainants)  knew  at  the  time  of  their  settlement 
with  him,  that  usunovis  m\w^s\.  V^^\i^^Ti\s^«^  W\he  manage- 
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ment  of  the  funds  of  the  estate,  and  that  when  said  settlement 
was  made,  defendant  agreed  to  make  good  to  them  all  losses 
which  they  might  sustain  in  consequence  of  usury  in  the  securi- 
ties turned  over  to  them. 

After  argument  had  on  these  numerous  pleas,  the  Cliancellor 
presiding  gave  judgment,  "  that  the  plea  insisting  on  an  account 
stated,  and  setting  forth  a  settlement  and  receipt  of  Samuel  R. 
Blake,  of  the  2d  February,  1844,  and  the  agreement  of  13th  Jan- 
uary, 1844,  be  sustained  by  the  Court,  so  far  as  relates  to  said 
account  stated,  and  agreement  of  13th  January,  1844,  except 
as  is  in  said  receipt  excepted,  as  a  defence  in  party  and  that  said 
plea  do  stand  for  answer.  The  residue  of  the  plea  not  relating 
to  said  account  stated,  receipt  and  agreement,  is  overruled  by  the 
Court,  and  the  amended  plea  is  overruled ;  and  that  the  de- 
fendant answer  fully  as  to  the  usurj',  whether  he  received  any, 
how  much  and  when,  on  the  money  or  effects  belongii^  to  said 
estate ;  and  that  he  answer  fully  as  to  the  one-half  of  the 
legacy  bequeathed  to  Mrs.  Powers,  retained  in  his  hands  to 
await  litigation — to  whom  it  belongs,  and  show  why  he  should 
not  account  to  complainants  for  their  share  in  said  reserva- 
tion." 

By  this  judgment  then,  1st.  The  plea  in  bar,  founded  on  the 
account  stated,  agreement  and  receipt  of  Samuel  R.  Blake,  is 
sustained,  except  so  far  as  concerns  the  complainants'  interest 
in  one-half  of  Mrs.  Powers'  legacy  retained  by  the  executor. 
The  effect  of  this  judgment,  is  to  deny  the  complainants'  right 
to  an  account  and  answer,  as  to  all  matters  embraced  in  the  set- 
tlement of  2d  Februar)',  1844,  and  all  claim  to  such  account- 
ing is  extracted  from  the  bill.  This  plea  is  expressly  adjudged 
a  defence  in  part ;  that  is,  a  defence  to  the  demand  in  the  bill, 
that  the  executor  account  and  settle  with  complainants  general- 
ly, and  it  is  ordered  to  stand  for  answer.  The  rule  is,  that  when 
a  plea  is  ordered  to  stand  for  an  answer,  it  is  allowed  to  be  a 
student  answer  to  so  much  of  the  bill  as  it  covers,  unless  by 
the  order,  liberty  is  given  to  the  plaintiff  to  except.  Kirly  vs. 
TayloTj  6  Johns.  Ch.  R.  242.  OrcuU  vs.  Orms,  3  PaigCy  459, 
Ooodrichvs.  Pendleton,  3  Johns.  Ch.  R.  394,    Meeker  vs.  Marskj 
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1  Santon  jV.  /.  R.  198.  2  DaniePs  CL  Pr.  801,  noU  2.  Lord 
Redesdale,  304.  Sellon  vs,  Uacon,  3  P.  Williams^  339.  MaH" 
land  vs.  Wilson  j  3  .ilk.  314.  Leer  opt  vs,  Dempset/y  4  Paige,  124. 
iS/ory'*  £i/.  P/,  §699. 

Here  no  liberty  to  except  is  reserved ;  the  plea  is  not  only 
ordered  to  stand  for  an  answer,  but  it  is  adjudged  a  good  de- 
fence in  part ;  I  conclude  therefore,  that  the  plaintiiT  in  error  is 
bound  to  render  no  farther  answer  to  the  bill,  so  far  as  it  relates 
to  any  and  all  subject  matter  covered  by  the  plea.     As  to  them 
the  plea  is  a  sirfficient  answer.     This  view  of  the  matter  is  con- 
clusively demonstrated  to  be  the  view  of  the  Chancellor  presid- 
ing ;  for  the  judgment  proceeds,  second,  to  declare  as  to  what 
matters  and  things  the  defendant   shall   answer.     ^^  Expressh 
unius  est  exclusio  altemis.^^    It  orders  him  to  answer  as  to  the 
usur)-  and  as  to  die  one-half  of  Mrs.  Powers^  legacy  retained  in 
his  hands.     Why  the  defendant,  Beall,  should  be  ordered  to 
answer  as  to  the  one-half  of  Mrs.  Powers'  legacy  retained,  is  to 
me  wholly  incomprehensible,  since  the  complainants  claimed  as 
to  that  legacy  nothing  whatever,  but  that  it  should  be  subject  to 
abatement,  and  all  that  i)art  of  the  bill  which  sets  up  this  claim 
to  abatement,  was,  as  we  have  seen,  upon  complainant's  own 
motion,  stricken  out.     3d.  All  other  grounds  of  defence  to  the 
bill,  except  those  sustained  as  before  stated,  were  overruled. 
Now  let  it  be  remarked  just  here,  that  we  are  not  called  upon 
to  consider  any  judgment  rendered  by  the  Court  on  the  pleas  of 
the  executor.     Whether  the  Court  ruled  right  or  wrong  in  sus- 
taining the  plea  which  was  sustained — or  in  ordering  the  plain- 
tiff in  error  to  answer  as  to  Mrs.  Powers'  legacy,  or  in  deciding 
that  he  was  bound  to  answer  as  to  the  usur)^,  and  was  legally 
bound  to  account  with  plaintiffs  relative  thereto,  is  not  for  us  to 
consider.     These  rulings  were  not  excepted  to  at  the  time; 
they  are  not  now  before  us  by  writ  of  error.    Many  if  not  all  the 
grounds  taken  in  the  overruled  pleas,  are  taken  in  the  answer. 
How  far  they  or  any  of  them  will  be  available  still  as  defences 
in  the  answer,  we  are  not  now  invoked  to  say.     Our  duty  now 
is  to  determine  whether  the  exceptions  to  the  answer  were 
rightly  sustained. 
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After  then,  the  amendment  to  the  bill,  and  after  the  judgment 
3f  the  Court  on  the  pleas,  what  was  the  bill,  so  far  as  it  relates  to 
the  obligation  of  the  plaintiff  in  error  to  answer?  It  was  a  bill 
calling  upon  him  to  account,  as  touching  usury  charged  to  have 
been  made  by  him  out  of  the  funds  of  the  estate,  and  as  touching 
the  interest  which  the  complainants  have  in  the  one-half  of  Mrs. 
Powers'  legacy.  It  was  this  and  no  more.  To  this  bill,  by  the 
usual  Equity  practice,  he  was  bound  to  answer,  and  to  this  bill 
he  was  required  to  answer,  by  an  express  judgment  of  the  Court. 
To  this  bill  he  did  answer,  and  the  question  is,  did  he  answer 
fully?  Arrived  at  the  question,  after  so  great  preliminary  toil, 
[  shall  dispose  of  it  briefly. 

[2.]  If  a  defendant  fails  to  plead,  consenting  to  answer,  or  if 
his  pleas  are  overruled  and  he  is  ordered  to  answer,  he  must 
answer  fully.    Vague  generalities  are  not  sufficient,  for  dolta 
told  in  generalUres.    Nor  will  excusatory  statements  or  argu- 
mentative responses  suffice.     The  defendant  must  meet  the  mai- 
ier  and  substance  of  the  plaintiff's  allegations   fairly   and  fully. 
The  plaintiff  is  entitled  to  such  disclosures  touching  the  charges 
in  his  bill,  if  in   the  power  of  the  defendant  to  make  them,  as 
will  enable  the  Court  to  decree  upon  them.     The  defendant  is 
called  into  Chancery  to  reveal  facts.     If  matters  are  charged  as 
being  within  his  own  knowledge,  and  as  having  transpired  with- 
in seven  years,  he  must  answer  positively  upon  his  knowledge ; 
and  if  not  so  charged,  upon  his  information  and  belief.     This  is 
the  general  rule,  yet  subject  to  modification  to  some  extent. 
(8  Geo.  B.  516.)     This  nde  goes  upon  the  idea  that  the  answer 
is  a  thing  of  conscience  and  must  be  made  ex  animo^  without 
evasion  or  reser\'ation.     Such  matter  as  may  be  set  up  in  de- 
fence in  the  answer,  the  defendant  may  state,   aldiough   not 
responsive  to  the  biU.     Upon  the  answer  thus  fairly  made,  and 
the  proofs,  the  Court  is  enabled  to  do  justice  between  the  par- 
tics-     A  purpose  to  reach  the  truths  in  order  to  execute  justice, 
by  an  appeal  to  the  conscience,  lies  at  the  foundation  of  the 
theory  of  Equity  jurisdiction,  and  the  Courts  labor  to  make  the 
practice  conform  to  the  theory.     General  affirmations  or  denials 
may  be  literally  true,  yet  evade  the  very  point  of  the  charge.    The 
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facts  upon  wbich  they  are  based  ought  to  be  stated,  that  the 
Court  may  judge  of  the  equity  which  they  involve,  and   ibos 
judging,  decree. 

[3.]  If  the  plaintiff  resorts  to  sifting  interrogatories,  they  must 
be  answered.  Interrogatories,  however,  can  neither  enlarge  nor 
contract  the  allegations  in  a  bill ;  they  cannot  make  a  case  dif- 
ferent from  that  which  is  charged ;  nor  will  a  plaintiff  in  Equity 
be  tolerated  in  an  unrestricted  inquisition  into  things  foreign  to 
liis  case.  The  rule  upon  this  subject  is,  that  the  defendant  is 
bound  to  answer  all  interrogatories  which  are  material;  that  is, 
all  w^hich  grow  fairly  out  of  the  matters  charged.  What  are  and 
what  are  not  material  interrogatories,  is  not  verj-  easily  determin- 
able ;  perhaps  the  best  criterion  is  this,  to  wit :  if  the  defendant 
should  answer  in  the  affirmative,  and  the  admission  would  be  of 
any  use  to  the  plaintiff  in  the  cause,  either  to  assist  his  equity 
or  to  advance  his  claim  to  relief,  the  interrogatory  is  material 
Story^s  Eq.  PUa.  §853.  Kurpers  vs,  Dutch  Reformed  Ckterchy  6 
Paigej  570.  Miif.  Eq.  Pie,  by  Jeremy^  306.  Gresley  on  DfH 
17,  18,20.  2  Danls.  CL  P.  246,  248.  Hirst  vs.  Pierce,  i 
Price  Rep.  394.  Hare  on  Discovery,  160,  162,  298.  Coopefi 
B.212. 

[4.]  When  a  bill  is  filed  for  an  account,  as  this,  the  plaintiff 
is  entitled  to  the  fullest  information  the  detendant  can  give  lum 
by  answer,  not  "  by  long  schedules  in  an  oppressive  way,  but 
by  giving  the  best  account  possible,  stating  how  it  is,  and  refer- 
ring to  books  of  account  and  other  vouchers,  so  as  to  make 
them  part  of  the  answer,  and  giving  the  fullest  opportunit)'  of 
inspection."  Story^s  Equity  PL  §856.  2  DamePs  Chancery 
Pr,  257,  258.  2  Mylne  fy  Keene,  35.  WhiU  vs.  niUiams,  8 
Vesey  193,  note  a.  11  Sim.  401.  Davis  vs.  MapeSy  2  Paige, 
105. 

And  w-here  defendant  has  in  his  power  the  means  of  acqui- 
ring the  information  necessary  to  enable  him  to  make  the  disco- 
ver)' called  for,  he  is  bound  to  make  use  of  such  means,  what- 
ever pains  or  trouble  it  may  cost  him.  2  DaniePs  Ch.  Pr.  832. 
Taybr  vs.  Rundell,  C.  ^  PL  104.  Earl  of  Glengall  vs.  Frasir, 
2  H.  99.     Swart  vs.  Ld.  Bxitc,  Yl  Sivm,  \^^.    ^f^V^^  these 
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rules  to  this  bill  and  answer,  I  think  \re  shall  find  no  difficulty 
in  arriving  at  the  conclusion  that  the  exceptions  were  well  taken 
and  properly  sustained. 

The  bill  as  to  the  usury,  charges  "  that  the  defendant  held 
and  used  said  estate  ever  since  1S34,  for  his  own  benefit  and 
emolument ;  that  from  being  a  man  of  very  small  property,  he 
has  become  wealthy  from  the  use  of  said  estate ;  that  he  has 
loaned  out  the  moneys  arising  from  said  estate,  and  from  hire  of 
negroes  and  rent  of  land  annually,  at  usurious  interest,  as  high 
as  twenty-five  per  cent,  and  compounding  the  same  by  renewal, 
and  yet  he  has  rendered  no  account  of  usurious  interest  received 
by  him."  In  reference  to  these  charges,  it  prays  that  the  de- 
fendant may  be  compelled  to  make  a  complete  and  perfect  and 
full  account  and  return  of  all  the  interest,  legal  and  usurious, 
which  he  may  have  executed  or  received  for  or  upon  moneys 
belonging  to  said  estate.  The  answer  in  response  states  "  that 
in  his  acts,  as  executor  of  Rebecca  Bosimck,  he  made  no  usury. 
When  he  as  executor  of  said  will,  received  money  due  the 
estate  he  charged  himself  with  tlie  amount  and  made  a  return 
of  the  same  to  the  Court  of  Ordinary,  regularly.  He  made  and 
held  himself  responsible  to  the  estate  for  the  whole  amount  of 
such  principal  sum  received,  with  legal  interest,  free  from  any 
loss  of  bad  debts  to  the  estate,  or  any  loss  of  interest,  because 
the  money  could  not  be  loaned  out ;  for  which  he  has  accounted- 
to  the  legatees  in  full,  and  to  complainants  in  this  bill.  Any 
usurious  transactions  he  may  have  had  with  other  persons,  was 
on  his  own  account,  and  not  with  the  funds  that  he  regarded  the 
Junds  of  the  estate  properly  so  called^  because  he  charged  himself 
with  so  much  money  as  he  collected,  and  the  moneys  then  so 
collected  were  mixed  with  his  own  funds,  which  he  used  in  bu- 
siness of  various  kinds,  and  among  other  things  loaned  out  some 
money.  The  defendant  did  not  keep  separate  the  funds  of  the 
estate  from  his  own,  nor  did  he  ever  keep  an  account  of  extra 
or  usurious  interest  made  by  him,  ?ind  could  not  now,  even  if 
required,  speak  with  any  certainty  of  these  individual  transac- 
tions of  his  own,  in  which  he  exacted  usur}'.  But  defendant 
would  say  that  he  has  no  doubt,  and  does  believe,  that  the  sum 
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•of  principal  and  legal  interest  which  he  turned  over  to  the  lega- 
tees, exceeds  all  the  legal  and  usurious  interest  and  principal 
Tvhich  came  to  his  hands,  or  which  he  may  have  made  by  any 
■of  the  dealings  of  his  with  the  estate,  when  the  losses  are  con- 
sidered, which  fell  «ilone  on  him." 

This  extract  embraces  all  the  discover}*  made  about  the  usury; 
other  statements  are  made,  which  are  defensive  only.  The  ex- 
ceptions are  eight  in  number.  Those  alone  are  to  be  consider- 
ed which  relate  to  the  answer  in  response  to  the  usury  allega- 
tions, and  the  allegations  relative  to  Mrs.  Powers'  legacy.  The 
order  to  answer  confines  the  answer  to  these  two  subject  mat- 
ters. The  exceptions  are  to  be  confined  to  the  answer  which, 
by  the  ruling  of  the  Court,  the  defendant  was  compelled  to 
make.  He  has  the  right  to  stand  upon  the  judgment  of  the 
Court,  so  far  as  it  exempted  him  from  liability  to  answer.  As 
before  stated,  the  sustained  plea  being  ordered  to  stand  for  an 
answer,  is  a  full  answer  to  all  facts  of  the  bill  covered  by  that 
plea.  The  exceptions  to  the  answer  responsive  to  the  usury  al- 
legations, without  considering  them  separately,  assert  that  the 
answer  is  evasive  and  indirect,  and  in  many  parts  argumentative; 
that  defendant  docs  not  answer  facts  to  the  best  of  his  know- 
ledge, remembrance  and  belief;  that  defendant  does  not  attach 
to  his  answer  an  account  of  his  dealings,  (usurious  dealings  as  I 
understand  the  exception,)  for  and  on  account  of  the  estate  for 
many  years ;  that  defendant  docs  not  set  forth  the  amount  re- 
ceived and  turned  over  to  the  legatees,  nor  the  amount  of  losses 
sustained  on  usurious  transactions,  or  in  bad  debts  ;  that  he  does 
not  state  the  amount  of  money  belonging  to  the  estate,  which  was 
mixed  up  with  his  own  funds  ;  what  amount  of  interest  he  made 
upon  the  fund  thus  mixed,  and  what/>er  centum  he  w^is  in  the 
habit  of  exacting  on  loans,  and  that  he  does  not  answer  wheth- 
er or  not  he  received  any  usury  on  the  money  belonging  to  or 
derived  from  the  estate,  but  as  to  diis  point  answers  evasively, 
by  saying,  "  in  his  acts  as  executor  of  Rebecca  Bostwick,  he 
made  no  usur}\"  These  complaints  are  legitimate,  and  by  re- 
ference to  the  answer  we  find  to  be  true.  The  answer  deals  in 
generalities  and  aTg;vimeTvV<i^iNe  ^\aXeuieiv\& — ^c^^^^TfiA^ta  which 
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maj  be  literally  true,  and  which,  at  the  same  time,  evade  the 
very  point  and  substance  of  the  charges — statements  which  af- 
ford no  facts  which   will  aid  the  Court  in  rendering  a   decree. 
The  body  and  strength  of  the  complainants'  allegations  is,  that 
the  defendant  has  received  into  his  hands,  as  executor,  a  large 
«8tate  in  cash,  which  he  has,  for  many  years,  used  in  usurious 
loans,  at  twenty-five  per  centum,  and  that  he  is  liable  to  them 
for  their  proportion  of  the  amount  realized  by  him  from  such  use. 
It  is  no  sufficient  response  to  say  roundly,  that  as  executor ,  he 
made  no  usury ;  that  he  mixed  the  funds  of  the  estate  with  his 
own,  and  used  the  united  fund  in  business  of  various  kinds,  and 
loaned  out  some  money ;  that  these  lending  transactions  were  per- 
sonal, aad  that  he  did  not  use,  in  this  way,  any  funds  which  he 
regarded  as  tl)e  funds  of  the  estate,  properly  so  called.     The  plain- 
tiff has  a  right  to  a  specific  answer  to   his  charges,  by  a  state- 
ment of  facts,  amounts,  dates,  &c.  either  positively   upon   his 
knowledge,  or  to  the  best  of  his   knowledge,  remembrance,  in- 
formation and  belief.     The  defendant  ought  to  say  what  amount 
of  the  funds  of  the  estate  was  employed  in  usurious  loans — 
what  contracts  were  made,  wlien  and  with  whom — at  what  rate 
of  interest,  how  oAen  renewed,  and  the  actual  profit  realized, 
and  exhibit  an  account  of  the  whole.     If  this  is  impossible,  be- 
cause the  funds  of  the  estate  were  mingled  with  his  own,   he 
ought  to  exhibit  the  amount  of  the  joint  fund,  from  time  to  time 
employed  in  usurious   transactions — ^A^hat  proportion  belonged 
to  himself^  and  what  to  the  estate — what  rate   of  interest  was 
exacted,  and   what  profits  were   realized.     There   is  no  such 
thing  as  separating  his  individual  and  representative  character. 
The  question  to  be  answered  is,  what  funds  of  this   estate  did 
lie  thus  use,  and  what  profit  did  he  make  on  that  fund  ?     Let  it 
he   true,   that  he   charged  himself  with   principal  and   legal 
interest,  and  held  himself  liable  for  bad  debts,  that  does  not 
aequit  him  of  his   obligation  thus  to  answer  fully.     The  law 
does  not   however,   require  impossibilities   of  a  defendant  in 
Equi^- 

[5.]  When  he  has  used  all  the  means  in  his  power  to  acquire 
tiie  deaiied  information,  regardless  of  pains  and  trouble,  and  has 
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answered  fully  according  to  his  knowlerlge,  information,  rem« 
brance  and  belief,  whetlier  it  be  satisfactory  to  the  plaintiflT   o 
not,  he  has  discharged  the  full  measure  of  his  legal  obligatioji^. 
The  ruling  of  the  Court  in  sustaining  the  exceptions    as  abo^^^ 
stated,  to  the  answer  of  the  defendant  responsive  to  the  bill  up- 
on the  subject  of  usury,  is  sustained.     The  exceptions  all  seem 
to  have  reference  to  the  charges  as  to  usury ;  yet,  in  the  argu- 
ment, it  was  insisted  that  the  answer  was  not  full  as  to  those 
parts  of  the  bill   which  relate  to  the  legacy  of  Mrs.  Powers. 
Those  parts  we  have  seen  were  stricken  out ;  but  we  take  the 
case  as  we  find  it.     The   defendant  was  ordered  to  answer  to 
them,  and  it  is  insisted  that  the  answer  filed,  responsive  to  them, 
is   not   full.     The  last   exception  may,  doubtless  was,  intend- 
ed to  apply  to  this  part  of  the  answer,  as  well    as  to  the  part 
relative  to  the  usury.     It  is  that  the  defendant  does  not  answer 
facts   to  the  best   of  his  knowledge,  &c.     He   does   not  state 
facts.     He   sets  up   in  defence   the   demurrer  to  the  bill,  the 
amendment,  by  striking  out  all  the  allegations  relative  to  Mrs. 
Powers'  legacy,  and  that  complainants   are  not  entitled  to  anj 
part  of  this  legacy,  it  being  a  specific  legacy.     It   is  not  a  full 
answer.     Defendant  must  state  the  amount   of  the    legacy  re- 
tained— in  what  it  consists — its  issues  and  profits — why  retain- 
ed— what  portion  of  it  has  been  paid  over,  and  every  other  fact 
in  relation  to  it,  material  to  aid  the  Court  in  rendering  a  decree, 
if,  indeed,  the  Court  can    ever  decree  any  tiling  relative  to  this 
legacy,  on  this  bill. 

Let  the  judgment  be  affirmed. 


DJ!CATUR,  AUGUST  TBftJtf/  1851.  Ob 

Sykes  rt.  McRory. 

t 

Nfo.  66. — Matthew  Sykes,  plaintiff  in  error,  vs*  Doe  ex  dmn. 

John  McRory,  administrator,  &c. 

[L]  An  order  of  the  Governor  correcting  a  supposed  mistake  in  a  grant,  hy 
changing  the  sir-name  of  the  grantee,  after  the  rights  of  third  persons, 
other  than  the  original  grantee,  had  attached,  is  inoperative  and  void. 

[t.]  A  grant  issued  bj  mistake  can  onlj  be  avoided  bj  •n./o.  or  other  pro- 
ceeding for  that  purpose  in  Chancery.  It  cannot  be  impeached  collate- 
rally, in  an  action  at  Law,  by  showing  that  the  grantee  intended,  was  a 
different  person  and  of  a  different  name  from  the  one  mentioned  in  the 
grant 

Ejectment,  in  Henry  Superior  Court.  Tried  before  Judge 
Stabx,  April  Term,  1851. 

This  was  an  action  of  ejectment,  instituted  by  the  defendant 
in  error,  against  the  plaintiff  in  error,  as  tenant  in  possession,  for 

the  recovery  of  lot  of  land,  number ,  in  the  12th  district 

of  Henry  County. 

On  the  trial  the  plaintiff  offered  in  evidence  a  grant  from  the 
State  of  Georgia  to  Rachel  McRory,  for  the  lot  of  land,  dated 
on  the  21st  November,  1823.  It  appeared  upon  the  face  of  the 
grant  that  the  name  of  the  grantee  had  been  changed  from 
McCrary  to  McRory.  The  defendant  objected  to  the  evi- 
dence. 

Counsel  for  plaintiff  then  offered  in  evidence,  an  executive 
order  passed  by  the  Govertior,  on  the  18th  day  of  December, 
1839,  authorizing  the  alteration  in  the  grant  to  be  made  by  vir- 
tue of  the  Act  of  1827,  proof  having  been  submitted  to  his  sat- 
isfaction, that  there  was  a  mistake  in  the  grantee. 

Counsel  for  defendant  objected  to  the  evidence,  on  the  ground 
that  the  Act  of  1827  was  unconstitutional  and  void.  The 
Court  overruled  the  objection,  and  counsel  for  defendant  except- 
ed. 

Plaintiff's  counsel  then  offered  in  evidence  the  testimony  of 
four  witnesses,  taken  by  interrogatories,  to  prove  that  at  the 
time  of  giving  in  for  draws  in  the  land  lottery  of  18i21,  a  widow 
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by  the  name  of  Rachel  McRorj-,  lived  in  the  13th  district  of 
Effingham  County,  tliat  she  had  resided  there  for  many 
years,  and  gave  in  for  a  draw  in.  said  land  1  otter}*,  and  that  there 
was  no  person  by  the  name  of  Rachel  MeCraiy  living  in  said 
district  and  County. 

To  which  counsel  for  defendant  objected.  The  Court  over- 
ruled the  objection,  and  counsel  for  defendant  excepted. 

The  plaintiff  then  proved  the  death  of  Rachel  McRor)-,  in 
1823,  and  gave  in  evidence  his  letters  of  administration,  and 
proved  possession  by  the  defendant,  and  closed  his  case. 

Counsel  for  the  defeiidant  moved  for  a  non-suit.  The  Court 
overruled  the  motion,  and  defendant  excepted. 

Counsel  for  defendant  then  read  in  evidence,  a  copy  grant 
from  the  State  to  Rachel  McCrary,  for  said  lot  of  land,  dated 
on  the  21st  day  of  November,  1823,  also  a  power  of  attorney 
from  Rachel  McCrary  to  John  Freeland,  authorizing  him  to 
convey  said  lot  of  land,  which  was  dated  the  21st  January, 
1824 ;  also  a  deed  executed  under  said  power  of  attorney,  and 
a  regular  chain  of  title,  down  to  Sykes,  the  tenant  in  posses- 
sion. 

Counsel  for  defendant  requested  the  Court  to  charge  the  Jury, 
1st.  That  the  Act  of  the  Legislature,  under  which  the  Governor 
corrected  the  alleged  mistake  in  the  grant,  was  unconstitutional 
and  void,  and  that  the  Jury  should  consider  said  grant  as  it  was 
before  said  correction  was  made. 

2d.  That  notwithstanding  the  Jurj*  might  believe  that  there 
was  no  such  person  as  Rachel  McCrary,  and  that  Rachel 
McRory  drew  the  lot  of  land,  yet  as  no  grant  has  ever  issued 
from  the  State  to  Rachel  McRory  to  said  lot  of  land,  they  ought 
to  find  for  the  defendant,  and  that  the  lessor  of  the  plaintiff  can- 
not recover  without  showing  title  in  himself;  and  if  there  be 
such  persons  as  Rachel  McRorj'  and  Rachel  McCrary  both, 
then  the  Jury  should  find  for  the  defendant,  because  the  grant 
issued  to  the  latter. 

3d.  If  the  Jury  believed  there  was  no  such  person  as  Rachel 
McCrary,  they  should  find  for  the  defendant,  because  a  grant 
from  the  State  of  Georgia  cannot  be  impeached  and  sek  aside 
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collaterally  in  an  action  of  ejectment,  but  should  be  done  by 
scire  JaciaSy  or  by  bill  in  Equity ;  and  if  there  was  such  person  as 
Rachel  McCrary,  although  they  might  believe  she  was  not  the 
fortunate  drawer  of  the  land,  still  they  should  find  for  the  defend- 
ant, for  the  same  reasons,  unless  the  grant  was  void  for  some 
matter  appearing  on  its  face. 

4th.  That  the  Jury  should  disregard  the  Executive  order,  under 
(he  circumstances  of  this  case,  and  also  the  parol  evidence  in- 
tended to  show  the  identity  of  the  true  grantee. 

5th.  That  the  plaintiff,  as  administrator,  had  no  right  to  recov- 
er, unless  he  had  procured  an  oider  of  the  Court  of  Ordinary  to 
sell  the  land. 

The  Court  refused  so  to  charge,  but  did  charge  the  Jury,  as 
follows : 

Our  Government  is  divided  into  three  distinct  departments — 
the  Executive,  Legislative  and  Judicial ;  nor  can  an  officer,  being 
of  one  of  these  departments  of  tlie  State  Government,  exercise 
any  power  properly  attached  to  either  of  the  others.  Then,  so 
far  as  the  Legislature  has  attempted  to  confide  Judicial  power  to 
the  Governor,  under  the  Act  of  1837,  the  same  is  unconstitu- 
tional and  void,  and  all  the  action  of  the  Governor  attempting 
to  exercise  judicial  authority  by  virtue  of  that  Act,  or  other  Act 
of  like  character,  is  inoperative  and  void;  all  questions  of  dis- 
puted titles  to  property  are  judicial  questions,  and  to  be  deter- 
mined by  the  Judiciary ;  and  all  questions  as  to  the  ownership 
of  land,  between  conflicting  claimants,  must  be  decided  by  the 
Judiciary,  in  the  County  where  the  land  lies ;  and  every  attempt 
on  the  part  of  the  Legislature  to  remove  the  forum  of  litigation 
from  the  County  where  the  land  lies  to  the  Executive  office,  for 
the  purpose  of  having  questions  touching  the  validity  of  grants 
or  titles  between  conflicting  grantees  or  claimants  to  land  adju- 
dicated by  the  Governor,  must  be  inoperative  and  void.  The 
Act  of  the  Legislature  of  1837  (read  to  you)  and  the  other  Acts 
of  the  Legislature  on  the  same  subject  matter,  are  void  as  to  third 
persons ;  but  so  far  as  these  Acts  clothe  the  Governor  with 
powers — merely  executive  powers — which  do  not  affect  third  per- 
sons, and  which  powers  are  not  properly  exerciseable  by  the  jidi- 
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ciary,  they  are  not  uDConstitutional,  but  are  operative  and  bind- 
ing.    I  must  therefore  decline  charging  you  in  round  terms 
ai  requested  by  defendant's  counsel,  that  the  Act  of  the  Legis- 
lature, under  which  the  Governor  corrected  the  alleged  mistake     ^ 
in  the  grant,  is  unconstitutional  and  void,  and  that  you  shouUL^ 
consider  the  grant  as  it  was  before  the  correction  was  made,  bul^^ 
I  consider  it  my  duty  to  charge  you  as  to  the  constitutionality  o 
the  law,  as  I  have  already  done,  and  as  you  shall  hear, 
ter.    As  requested  by  defendants,  it  is  my  dut}'  to  instruct  jtw^ 
that  the  plaintiff's  lessor  must  recover  on  the  strength  of  kxs 
own  title,  and  not  on  the  weakness  of  liis  adversary's — he  m\kst 
show  tide  in  himself,  or  he  cannot  recover.    A  principal  ques- 
tion in  this  case  is :  Is  this  a  case  of  conflicting  grantees — a  case, 
where  two  persons,  Rachel  McRory  and  Rachel  McCraiy,  are 
or  were  conflicting  claimants  ?    Both  claimed  to  be  drawers,  or 
each  claimed  to  be  the  drawer  of  this  land.     Such  a  state  of  &cts 
as  this,  makes  the  case  one  proper  for  judicial  inquiry ;  then,  if 
you  believe  from  the  evidence,  that  there  were  two  such  persons 
as   Rachel  McRory  and  Rachel  McCrarj*,  the  executive  order 
changing  the  name  of  the  grantee  in  the  grant,  from  the  one  to 
the  other,  is  a  nullity,  and  utterly  null  and  void.     For  if  there 
were  two  such  persons,  then  the  Act  of  1837,  and  all  other  Acts  of 
the  like  character,  and  touching  the  subject  matter  here  involved, 
authorizing  the  Governor  to  change  the  name  of  the  grantee, 
are  unconstitutional,  so  far  as  they  afiect  the  rights  of  third  pe^ 
sons ;  and  the  Governor  haviiig  no  right  to  exercise  a  function 
properly  appertaining  to  the  Judiciary,  had  no  legal  authority  to 
make  the  alteration.     The  mistake,  if  it  existed,  could  oidy  be 
legally  corrected  by  the  Courts,  and  the  alteration  of  the  grant 
by  the  Governor  is  a  nullity.     A  grant  conveys   nothing  un- 
less  there   be   a   grantee.     If  there  existed  no   such   persoa 
as  Rachel  McCrar}',  then  the  grant  as  to  her  is  void,  nor  is  it 
necessary  that  it  should  be  repealed  in  solemn  form  by  bill  or 
scire  Judas.     If  Rachael  McCrar)-  had  no  existence,  she  was  no 
grantee  ;  she  had  no  vested  interest  to  be  divested  by  repeal  of 
the   grant ;  she  could  not  be  summoned  on  scire  Jacias  or  bill 
to  repeal  or  set  the  grant  aside.    If  Rachel  McCrazy  had  no 


DECATUR,  AUGUST  TERM,  1851.      46» 

Sykes  vs.  McRory. 

teoce  and  was  not  the  grantee,  and  if  Rachel  McRory  vras 
led  to  the  grant,  it  was  the  duty  of  the  Governor  to  corred 
grant  and  describe  the  grantee  by  her  proper  name ;  and  in- 
ig  so,  he  performed  a  duty  properly  appertaining  to  the  Ex* 
ive  department,  and  a  strictly  Executive  and  not  a  judicial 

I  am  requested  to  charge  you  to  disregard  the  executive 
iT  under  the  circumstances  of  the  case,  also  the  parol  evi- 
;e  to  show  the  identity  of  the  true  grantee.  I  do  not  feel  it  my 
'  to  instruct  you  as  requested.  When  this  Executive  order 
admitted  in  evidence,  we  had  before  us  no  Judicial  infor- 
ion  whether  or  not  third  persons  were  to  be  affected  by  it, 
could  we  w^ith  certainty  foresee  that  any  such  informa- 
would  be  eUcited  in  tlie  course  of  the  trial.  Whether  or  not 
s  existed  two  such  persons  as   Rachel  McCrary  and  Ra- 

McRory,  are  matters  of  fact,  to  be  ascertained  by  you,  and 
are  to  regard  or  disregard  the  Executive  order,  according  as 
may  ascertain  the  facts  under  the  instructions  already 
a.  Nor  can  I,  as  requested,  instruct  you  to  disregard  the 
1  evidence  intended  to  show  the  identity  of  the  true  grantee. 
ere  was  no  such  person  as  Rachel  McCrary,  the  grant  to  her 
le  first  instance,  conveyed  no  title  out  of  the  State,  but  the 
remained  in  the  State,  unless  Rachel  McRory  was  origi- 
f  entitled  to  the  grant ;  and  if  she  was  so  entitled,  then  the 
inal  grant  passed  the  title  to  Rachel  McRory,  under  the 
e  of  Rachel  McCrary.  If  tliere  was  no  such  person  as 
lel  McCrary,  the  defendant,  Sykes,  has  no  title  ;  she  could 
be  the  origin  or  source  of  title  to  any  one.  If  there  was  no 
I  person,  his  title  is  without  foundation ;  still,  as  has  been 
idy  stated,  the  plaintiff  must  recover  on  the  strength  of  his 
tide  and  not  on  the  weakness  of  his  adversary's.  The 
m  in  possession  has  the  right  to  hold  against  the  whole 
d,  except  against  the  true  owner,  and  you  will  not  turn  out 
la  to  let  in  any  one  else  except  the  true  owner.  It  is  not 
fsary  that  the  administrator  should  have  obtained  an  order 
lU  the  land  before  he  can  recover,  and  the  mere  absence  of 
.  an  order  will  not  hinder  a  recovery  in  a  case  like  the  pre- 
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To  ^vhich  charge  and  refusal  to  charge,  counsel  for  defend- 
ant excepted,  and  upon  these  several  exceptions,  have  assigned 
error. 

DoYAL  &  Nolan,  and  Calhoun,  for  plaintiff  in  error. 

EzzARD,  for  defendant. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  In  Hilliardvs.  Connelly,  this  Court  held  that  the  Act  of  1837, 
authorizing  and  requiring  the  Governor  and  the  Secretary  rf 
State,  and  the  Comptroller  General,  to  correct  errors  in  grants, 
and  to  issue  alias  grants,  was  unconstitutional,  so  far  as  the 
rights  of  third  persons,  other  than  the  State  and  the  original 
grantee,  were  concerned.     7  Geo.  R.  172. 

The  Executive  order  tendered  in  evidence  on  the  trial,  cor^ 
recting  the  supposed  mistake  in  the  name  of  the  grantee,  bears 
date  in  1839,  while  the  record  shows  that  two  years  premusto 
that  time,  to  wit :  in  1837,  Wilkinson  and  Fowler,  two  of  the 
immediate  grantors  of  Sykes,  the  tenant  in  possession,  had  ac- 
quired a  title  to  the  land  in  dispute   from  Freeland,  the  attor- 
ney in  fact  of  Rachael  McCrarj-,  in  whose  name  the  grant  origi- 
nally issued.     The  order  therefoie,  of  the  Executive,  altering  the 
grant,  was  cleariy  inoperative  and  void,  and  inadmissible  in  evi- 
dence, the  rights  of  third  persons  other  than  the  original  grantee 
having  attached.     The  Judiciarj'  department  alone  of  the  State 
Government  was  clothed  with  authority  to  investigate  and  deter- 
mine the  antagonistic  claims  of  the  contending  parties. 

[2.]  But  it  is  argued  in  behalf  of  the  defendant  in  error,  that 
this  is  a  case  of  latent  ambiguity,  and  that  conceding  the  inva* 
lidity  of  the  Executive  order,  that  still  it  was  competent,  by  parol 
proof  on  the  trial  of  the  ejectment,  to  ascertain  the  true  grantee 
and  to  show  that  Rachel  McRory,  under  whom  the  plaintiff 
claims,  and  not  Rachel  McCrary,  from  whom  the  defendant  de- 
rives title,  was  the  right  person  to  whom  the  grant  should  have 
issued,  and  there  is  authority  to  sustain  this  position.     Qntrnfi 
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cofe,  5  Co.  68.  Q).  Liii.  3  a.  Ulrich  vs.  Litchfield,  2  Ark.  373. 
Parsons  vs.  Parsons,  1  Ves.  Jr.  266.  Thomas  vs.  Thomas,  6 
Term  Rep.  671.  Jackson  vs.  Stanley,  10  JoAn^.  jR.  132.  Jack* 
son  gs.  Cody,  9  Cowen,  140. 

But  we  think  the  better  practice  is,  that  a  grant  issued  by  mis- 
take should  only  be  avoided  by  sci.fa.  or  other  proceedings  for 
that  purpose  in  Chancery ;  and  that  it  cannot  be  impeached  in 
this  collateral  way  at  Law,  by  showing  that  the  grantee  intended, 
was  a  different  person  from  the  one  mentioned  in  the  grant.  12 
Johns.  R.  77.  7  Geo.  R  172.  2  T.  R.  684.  1  Hen.  $•  Munf. 
303.  6  Munf.  238.  9  Cranck,  87,  94.  5  Wheat.  293.  13 
fdersy  436. 

Let  the  judgment  below,  for  these  reasons,  be  reversed. 


No-  67. — James  W.  Yarborough  and  others,  plaintiffs  in  error, 

vs.  John  West,  defendant  in  error. 

[1]  Ad  estate  in  remainder  in  slaves,  cannot  be  created  by  a  parol  or  verbal 

gift. 
[S.]  In  order  to  raise  a  trust  by  the  promise  or  agreement  of  a  party,  which  a 

Court  of  Equity  will  execute,  it  must  be  founded  on  some  meritorious  or 

tome  wUuable  consideration. 

In  Equity,  in  Cobb  Superior  Court.  Decision  upon  demur- 
rer,  made  by  Judge  Hill,  April  Term,  1851. 

This  was  a  bill  filed  by  James  W.  Yarborough  and  his  wife, 
fonnerly  Harriet  M.  West,  Richard  B.  Higgins  and  his  wife, 
formerly  Jane  West,  John  H.  Higgins  and  his  wife,  formerly 
Hester  West. 

The  bill  alleges,  that  in  the  year  1818,  John  Wingo,  of  Spar- 
tanburg District,  South  Carolina,  made  a  parol  gift  of  a  negro 
boj)  named  Peter,  about  five  years  of  age,  to  his  daughter,  Jincy 
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ifst,  during  her  life,  and  sit  her  death   said  negro  was   to  he- 
me the  proijerty  of  thu  chihlren  then  born  of  the  said  Jincy, 
id  to  be  born,  and  to  vest  in  them  and  in  no  one  else  ;  that  at 
le  time  of  the  irif**  there  were  two  children  then  living,  bom  ol 
he  saifl  Jincy,  as  the  wife  of  John  West,  the  defendant,  to  wit  :.^: 
Harriet  M.  and  Hester,  two  of  the  complainants    in  the  bUl...^ 
The  bill  allejres,  that  the  ncirro  was  delivered  to  the  said  Jincr^^ 

West  and  her  husband,  John  West,  who  thereby  became  a  tnis 

tee,  by  operation  of  law,  for  the  said  Jincy  during  her  life,  an( 
for  the  benefit  of  her  children  who  might  be  living  at  her  death 
that  the  said  ncc^ro  remained    in  the  possession  of  John  W 
from  the  time  of  the  ml\  until  the  vear  1836;  that  Jincv  We^f 
departed  this  life  about   the  year  1830,  leaving  four  children, 
complainants  in  this  bill ;  that  after  her  death,  John  Wingo  ap- 
plied to  West,  and  reqtiired  of  him  to  surrender  the  said  negro 
to  him,  the  said  John  Winijo,  to  be  held  in  trust  by  him  for  the 
benefit  of  the  said  children  of  Nancv  West,  when  the  said  John 
West  ])romised  the  said  Wingo  that  he  would  hold  the  said  ne- 
gro boy  in  trust  for  the  said  children  ;  that  the  said  West  remoT- 
ed  to  Georgia  in  1835  or  1836,  and   about  that  time   sold  and 
dispos(;d  of  the  said  negro  boy,  to  some  person  unknown  to  com- 
plainants, for  the  sum  of  nine  hundred  dollars. 

The  bill  prayed  that  defendant  should  be  decreed  to  come  to 
a  full  and  fair   settlement  in  relation  to  the  value,  and  the  hire, 
and  the  interest  thereon  of  the  said  negro  boy. 
To  this  bill  defendant  filed  a  general  demurrer. 
At  the  hearinjj,  counsel  for  complainants  moved  to  amend  tl 
bill,  by  striking  out  the  word  "  parol"  before  "  gift,"  in  the  1? 
line  from  the  top  of  the  first  page,  and,  also,  by  inserting  "  t 
they  could  not  establish  their  claim  without  resorting  to  the  t 
science  of  the  defendant,"  and  by  adding  a  "  special  prayc 
relief." 

The  Court  overruled  the   motion  to  amend,  sustained  tb 
murrer,  and  dismissed  the  bill. 

Irwin,  represented  by  CALHoi^y,  for  plaintiff  in  error. 
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Rice,  for  defendant  in  error. 

By  the  Court, — ^Warneb,  J.  delivering  the  opinion. 

This  is  a  genieral  demurrer  to  the  complainant's  bill  for  want 
of  equity,  and  we  shall  consider  the  question  as  if  the  bill  had 
been  amendedj  as  proposed  by  the  complainants,  at  the  hearing 
of  the  demurrer  in  the  Court  below. 

£1.]  The  bill  alleges,  "  that  John  Wingo  made  a  parol  gift  of 
a  negro  boy  named  Peter,  to  his  daughter,  Jincy  West,  during 
her  li/ky  and  at  her  deathj  said  negro  boy  was  to  become  the  pro- 
perty of  the  children  then  born  of  the  said  Jincy,  and  ta  be 
bom,  and  to  vest  in  them  and  no  one  else." 

By  the  terms  of  this  parol  gift,  the  boy  Peter  was  given  to  Jin- 
qr  West,  during  her  life,  remainder  over  to  such  children  as 
she  then  had  bom,  and  to  such  as  thereafter  might  be  bom. 
Viewing  this  as  a  parol  or  verbal  gift  of  the  slave  Peter  to  Jincy 
West,  during  life,  with  remainder  over  to  such  of  her  children 
as  were  then  in  life,  and  to  such  as  thereafter  might  be  born,  be- 
fore her  death,  it  comes  fully  within  the  principle  setdcd  by  this 
Court  in  Kvrkpairick  vs.  Damdson^  2  Kelly ^  297.  It  was,  how- 
ever, said  on  the  argument,  that  it  does  not  necessarily  follow 
ficom  the  allegation,  that  the  gift  was  a  parol  gift ;  it  was  not  in 
writing.  "  Parol,  or  more  properly  parole^  (says  Bouvierj)  is  a 
French  word,  which  means  literally  v>ord  or  speech.  It  is  used 
to  distinguish  contracts  which  are  made  verbally  or  in  writing, 
not  under  seal,  from  those  which  are  under  seal.^^  The  same  au- 
thor defines  a  "  parol  lease"  to  be  "  An  agreement  made  verbal- 
Iffj  not  in  writingy  between  the  parties."  2  Bouvier^s  Law  Die. 
262.  In  the  common  acceptation  of  the  term,  a  parol  gi/l  of 
Javes  would  receive  the  same  constmction  as  a  parol  lease  oj 
land.  By  tlie  17th  Rule  of  Equity  Practice,  (2  JSf%,  484,)  co- 
pies of  all  writings  and  other  exhibits,  are  required  to  be  at- 
tached to  the  complainant's  bill.  The  complainants  in  this  case 
have  made  no  exhibit  of  any  wrUingy  by  which  this  alleged  gift 
was  made  in  their  bill,  which  we  are  bound  to  presume  they 
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would  have  done,  had  any  such  existed,  or  have  given  some  le- 
gitimate excuse  why  they  did  not  do  so. 

The  complainants  proposed  to  amend  their  bill  by  strildiig  out 
the  word  parol,  in  the  eleventh  line  from  the  top  of  the  first 
page  in  their  bill.  If  that  amendment  had  been  aOowed  as  ask- 
edy  still  the  word  jpcrro/,  as  applied  to  the  gift  of  the  slave  Peter, 
is  inserted  in  other  parts  of  the  bill,  and  why  should  die  Conit 
keep  the  parties  litigating,  unless  upon  a  satisfactory  showings 
the  complainants  could  so  amend  their  bill  as  to  allege  the  gift 
of  the  slave  was  in  wriJting^  and  not  by  a  mere  parol  or  vethd 

gift? 

IT  the  gift  of  the  slave  had  been  in  writings  and  by  mistake  it 
was  omitted  to  have  been  so  alleged  in  the  bill,  we  have  no 
doubt  the  Court  would  have  allowed  the  bill  to  have  been 
amended  in  that  particular,  on  a  proper  showing  for  that  purpose ; 
but  no  such  application  was  made  to  the  Court,  for  the  reason^ 
we  conclude,  that  there  was  no  gift  of  the  slave  in  tmriting ;  an 
such,  doubtless,  was  the  conclusion  of  the  Court  below,  from 
•the  facts  and  circumstances  then  before  it. 

[2.]  But  it  is  further  insisted,  that  notwithstanding  this  limi- 
tation over  to  the  children  of  Jincy  West,  by  the  parol  gift  of 
John  Wingo,  may  be  void  as  to  them ;  yet  it  is  alleged,  that  af- 
ter the  death  of  Jincy  West,  John  West,  her  husband,  most 
faUhfvUy  promised  John  Wingo,  (who  demanded  the  possession  of 
the  slave  Peter,  for  the  benefit  of  the  children  of  his  daughter,  Jincy, 
by  virtue  of  said  gift,)  that  he  would  hold  and  manage  the  said 
boy,  Peter,  in  trust  for  the  benefit  and  use  of  the  said  children. 
By  the  parol  gift^  the  title  to  the  slave  Peter,  vested  in  Jincy 
West,  the  wife  of  John   West,  and   consequently  became  the 
property  of  her  husband,  by  virtue    of  his   marital  rights ;  the 
gift  being  by  parol^  no  interest  in  the  slave  Peter  vested  in  the 
children  who  were  the  persons  to  take  in  remainder  under  that 
parol  gift.     Supposing  John  West  to  have  been  fully  cognizant 
of  his  legal  rights  at  the  time  of.  the  alleged  promise,  made  by 
him  to  John  Wingo,  in  regard  to  the  slave  Peter,  yet  there  was 
no  consideration  to  support  that  promise — the  title  to  the  property 
was  already  vested  in  him  by  law,  and  was  not,  at  that  time, 
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dther  in  John  Wingo  or  the  childreny  according  to  the  judgment 
)f  this  Court  in  Kirkpatrick  vs.  Davidson.  In  order  to  raise  a 
rust  by  the  agreement  of  a  party,  which  a  Court  of  Equity  will 
secute,  it  must  be  founded  upon  some  meritorious  or  some  vol- 
table  consideration.  2  Story's  Equity^  235,  §973.  The  only 
consideration  which  we  can  discover  to  support  this  alleged 
[promise  or  agreement  is,*  that  West  should  have  the  privilege  of 
retaining  the  possession  of  his  own  property. 
Let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  68. — ^JoHN  McGee,  plaintiff  in  error,  vs.  Abby  McGee,  de- 
fendant 

[1.]  The  power  to^ant  temporary  alimonj,  is  incidental  to  the  jmisdictioii 
of  the  Superior  Courts  of  this  State  over  diyorces. 

[2.]  Such  a  power  does  not  belong  in  this  State  to  a  Court  of  Chancery. 

[8.]  The  Superior  Courts  may^  upon  being  judicially  informed  of  the  fact  of 
the  marriage,  in  a  suit  for  a  divorce,  on  motion,  make  provision  for  the 
wife*s  maintenance  during  the  pendency  of  the  suit,  and  for  the  ezpensea 
which  she  may  incur  in  conducting  it;  and  that,  whether  she  is  plaintiff  or 
defendant. 

[4.]  The  amount  of  the  wife's  alimony,  is  a  matter  of  judicial  discretion,  de- 
pending upon  the  wealth  of  the  husband,  his  personal  income,  the  num- 
ber of  children  or  others  dependent  upon  him,  and  the  circle  of  society  in 
which  he  is  accustomed  to  move,  Ax,  Ax.  Alimony  ptndmte  lite,  is  leaa 
than  permanent  alimony,  and  is  limited  to  a  support  It  is  con^Mffeent 
for  the  Court  to  modify  the  order  for  temporary  alinfluaiy,  and  reduMcr 
increase  it,  as  may  become  proper. 

Application  for  alimony,  in  Walker  Superior  Court.    De- 
dnon  by  Judge  John  H.  Lumpkin,  April  Term,  1851. 
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This  was  an  application  to  the  Judge  in  Chanceiy,  by  Abbj 
McGee,  wife  of  John  McGee,  stating,  that  by  the  cruel  and  im- 
proper treatment  of  her  husband,  she  had  been  compelled  to 
leave  his  house,  and  to  commence  a  suit  for  divorce,  which  was 
still  pending ;  that  she  had  no  means  of  prosecuting  her  suit^  or 
of  supporting  herself  during  its  pendency,  and  praying  that  she 
might  be  allowed  out  of  the  defendant's  estate  a  sum  sufficieftt 
for  that  purpose.  Defendant  answered,  under  oath,  denying  the 
charge  of  cruelty,  and  sayioig  that  he  was  willing,  and  had  re- 
peatedly offered  to  receive  hef.again  into  his  house.  He  further 
stated,  that  a  trial  had  beeahad  on  the  suit  for  divorce,  in  which 
tlie  Jury  failed  to  agree,  but  that  he  had  been  informed  that  ten 
of  the  Jury  were  opposed  to  granting  the  divorce. 

At  the  hearing  of  the  application,  defendant's  counsel  in- 
sisted— 

1st  That  the  Judge,  as  Chancellor,  could  not  pass  any  or- 
der touching  the  suit  for  divorce,  it  belonging  to  the  Common 
Law  side  of  the  Court. 

2d.  That  the  Judge  cannot  make  a  decree  for  the  payment  of 
money,  without  the  aid  of  a  Jury. 

3d.  That,  under  the  facts  of  this  case,  the  Court  ought  not  to 
grant  the  application. 

All  which  was  overruled  by  the  Court,  and  an  order  granted) 
allowing  the  plaintiff  twenty  dollars  per  month,  to  be  paid  by 
defendant    To  which  defendant  excepted. 

Akin,  for  plaintiff  in  error. 

W.  H.  Und£RW00Dj^  for  defendant. 

Bjf  the  Court, — ^Nisbet,  J.  delivering  the  opiiuoa. 

[1.3  The  order  allowing  temporary  alimony  to  Mrs.  McGee, 
was  granted,  upon  motion,  after  Yi  petition  filed.  The  petition 
is  addressed  "  to  the  Honorable  John  H.  Lumpkin^  Judge  of  4e 
Superior  Courts  oi  the  Cherokee  Circuit  of  the  State  of  Q<yigiflj 
holding  jurisdidum  in  Ckancery.^^    It  i&  obiao«8>  hom&KB,  iInI 
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the  presiding  Judge  did  not  regard  it  as  a  proceeding  in  Chan- 
cery, and  in  passing  the  order,  did  not  act  as  a  Chancellor,  but 
31  his  character  as  Judge  of  the  Superior  Court.     The  jurisdic- 
ion  exercised,  was  that  of  a  Court  of  Law,  to  Avit :  the  Superi- 
DT  Court  of  Walker  Ccnmiy,     This  is  obvious  upon  the  face  of 
lie  order  itself.     It  states  first,  the  case  of  Jibhy  McGee  vs,  John 
JIfcGee;  recites  that  this  case  is  a  libel  for  a  divorce  in  Walker 
Superior  Court ;  that  a  Jury  having  been  impjnnelled  to  try  it, 
ifter  hearing  evidence,  retired  to  make  up  their  verdict,  but  be- 
jdg  unable  to  agree,  a  mistrial  wis,  by  consent,  entered,  and 
hat,  therefore,  the  case  was  standing  over  for  farther  trial.     It 
krtfaer  proceeds  to  state,  "  that  on  motion  and  petition  of  .^bby 
McGee  for  temporary  alimony,  to  enable  her  to  pay  the  expen- 
ses of  prosecuting  her  suit,  and  also  for  a  sum  to  be  allowed  to 
aer,  to  be  paid  monthly  by  the  said  John  McCSree,  for  her  main- 
tenance and  support,   during  the   pendency  of  said  suit,  the 
Dourt  having  heard  the  evidence  on  the  trial  of  said  cause,  and 
dso  having  heard  and  considered  the  said  petition,  and. the  an- 
swer of  the  said   John  McGee,  and  the   argument  of  counsel, 
ierefry  orefcr^,"  &c.  &c.     It  then  directs  that  the  sum  of  twenty 
lollars  be  paid  monthly,  by  John  McGee,  into  the  hands  of  the 
DIerk  of  the  Court,  during  the  pendency  of  the  suit,  to  be,  by 
aim,  paid  monthly  to  Mrs.  McGee,  for  her  support  and  mainten- 
ince,  unless  the  Court  shall  make  farther  order  to  the  contraiy, 
md  that  the   order  be  entered  upon  the  minutes  of  the  Court. 
The  jurisdiction  exercised  is  to  be  ascertained,  not  from  the  ad- 
iress  of  the  petition,  but  from  the  action  of  the  Court.     That  ad- 
dress the  Judge  of  the  Superior  Court,  who  is,  under  our  sys- 
«m,  also  the  Chancellor,  had  a  right  to  regard  as  of  no  conse- 
juence,  and  take  action  as  the  Judge  before  whom  the  libel  for 
firorce  was  pending.   It  was  pending  before  him  at  Law.    The 
notion  was  predicated  on  the  pendency  of  the  libel.    It  was  a 
notion:  in  that  case.     The  order,  is  part   of  the  record  of  that 
!ase,  and  could  as  well  have  been  granted  without  the  petition. 
Regarding  the  order  for  alimony,  as  passed  by  the  Judge  of  the 
Superior  Court,  in  a  libel  ibr  a  divorce  pending  before  him,  in  a 
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Court  of  Law,  I  proceed  to  consider  the  objections  to  it,  urged 
by  the  plaintiff  in  error. 

It  is  insisted  by  the  learned  counsel  for  the  plaintiff  in  enotf^ 
Col.  Akin — 

1st.  That  by  the   laws  of  Georgia,  alimony  can  be  allowed 
the  wife,  only  q/ler  a  divorce  is  decreed  by  a  Jury. 

2d.  That  the  Judge  of  the  Superior  Court,  in  a  libel  for  a  d^, 
vorce,  has  no  p^wer  to  award  an  order  for  temporary  alimony 
but  by  the  intervention  of  a  Jury. 

3d.  That  if  temporary  alimony  can  be  allowed  to  the  wife  af 
all,  it  can  only  be  done  by  bill  in  Equity,  filed  for  that  purpose^ 
and  a  decree  duly  rendered  thereon  upon  a  trial  of  the  merits  bj 
a  Jury. 

4th.  That  in  his  answer  to  the  petition  of  Mrs.  McGee,  the 
plaintiff  in  error  has,  on  oath,  denied  the  facts  upon  which  she 
relies  for  temporary-  alimony,  and  the  Court  being  bound  to  con- 
sider his  answer,  there  was  no  evidence  before  the  Court  to  war- 
rant the  order. 

5th.  That  the  amount  awarded,  the  circumstances  of  the  par- 
ties, and  the  amount  of  the  plaintiff  in  error's  estate,  considered, 
is  larger  than  the  law  will  justify. 

The  first  proposition  denies  altogether  the  right  of  a  wife, 
pending  a  libel  for  a  divorce,  to  a  temporary  allowance  out  of 
the  estate  of  the  husband,  for  her  support  and  maintenance,  and 
to  defray  the  expenses  of  the  litigation ;  the  counsel  insisting 
that,  according  to  the  laws  of  force  in  tliis  State,  no  power  is 
confeTed  upon  the  Courts,  either  of  Law  or  Chancery,  to  grant 
any  alimony  until  altera  divorce  is  decreed.  The  discussion  of 
this  proposition  will  involve  the  main  points  in  the  case.  In  this 
State,  jurisdiction  over  divorces  is  conferred  upon  the  Superior 
Courts  by  Statute.  It  belongs  not  to  our  Courts  of  Equity ;  and 
by  the  Act  of  1806,  all  cases  of  divorce  are  to  be  tried  by  a 
Special  Jury.  The  2d  section  of  that  Act  declares  that  the 
Special  Jury  "  shall  inquire  into  the  situation  of  the  parties  be- 
fore marriage,  and  also  at  the  time  of  trial,  and  in  all  cases 
where  they  shall  determine  in  favor  of  a  conditional  divorce,  they 
k      shall,  by  their  verdvcl  ot  decxee^m^^^iwN&votL^swlof  the  pro- 
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perty  of  \;diich  the  husband  may  be  possessed,  for  the  separate 
maintenance  and  support  of  the  wife,  and  the  issue  of  such  mar- 
riage, which  verdict  or  decree  the  said  Court  shall  cause  to  be 
carried  into  effect  according  to  the  rules  pf  Law,  or  according 
to  the  practice  in  Chancery,  as  the  nature  of  the  case  may  re- 
quire." By  the  8th  section  of  the  Act  of  1806,  it  is  provided 
that  in  all  cases  of  application  for  a  divorce,  the  party  applying 
shall  render  a  schedule,  on  oath,  of  the  property  owned  or  pos* 
sessed  by  the  parties  at  the  time  of  the  application,  or  at  the 
time  of  separation,  if  they  have  separated,  which  shall  be  filed 
in  the  Clerk's  ofSce,  and  after  all  just  debts  shall  be  paid,  the 
property  shall  be  subject  to  an  equal  division  between  the  cfail* 
dren  of  the  parties,  except  the  Jury  before  whom  the  case  may 
be  tried,  shall  think  proper  to  allow  either  party  a  part  thereof. 
CA}bb's  Mw  Digest,  223  to  227.  We  hold  it  settled  by  Statute, 
that  the  power  to  grant  divorces  in  Georgia,  belongs  alone  to 
the  Superior  Courts,  sitting  as  Courts  of  Law,  and  that  alimony 
can  only  be  allowed  by  the  same  Courts,  through  the  verdict  or 
decree  of  a  Special  Jury,  after  they  have  determined  upon  a  di- 
vorce. But  what  kind  of  alimony }  Why,  very  plainly,  per- 
manent alimony.  That  is,  provision  out  of  the  property  of  the 
husband  for  the  permanent  support  and  maintenance  of  the  wife. 
Our  Statute  gives  to  the  Superior  Courts  the  power  which,  in 
England  belongs  to  the  Ecclesiastical  Courts,  of  annulling  the  mar- 
riage contract,  or  of  separating  the  parties,  and  expressly  grants 
what,  in  that  Court,  is  an  incidental  power — the  power  to  make 
permanent  pro\'ision  for  the  support  and  maintenance  of  the  wife. 
It  is  conceded,  too,  that  these  powers  cannot  be  exercised  in 
(Georgia,  but  by  and  through  the  Jury.  But  the  power  which 
the  Judge  exercised  in  this  case,  was  not  that  of  allowing  a 
permanent  provision  for  the  wife.  That  he  could  not  do.  The 
power  which  he  did  exercise,  and  which  is  here  challenged,  is 
that  of  allowing  to  the  wife  temporary  alimony.  It  is  conceded 
to  the  plaintiff  in  error,  that  this  power  is  not  expressly  conferred 
by  Statute,  whilst  it  is  also  to  be  claimed  against  him  that  it  is 
not  prohibited.  We  look  out  of  the  Statute  book  for  its  source — 
ttiat  is,  out  of  the  express  provisions  of  the  Statutes.  First, 
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then,  I  say  it  is  incidental  to  the  power  to  grant  divorces.     The 
Superior  Court  being  clothed  with  jurisdiction  over  divorces,  from 
that  jurisdiction  springs  the  authority,  pending  the  cause,  to  pro- 
vide by  summary  order  for  the  maintenance  of  the  wife.  *  It  is 
thus  that  the  Ecclesiastical  Courts  in  England  acquired  the  pow- 
er to  grant  alimony.    That  power  is  not  an  original  jurisdiction — 
it  is  derivative  and  incidental.     Indeed,  it  may  be   stated  as  a 
true  general  proposition,  that  no  Court  has  an  original  authority 
to  decree  a  separate  maintenance,  whilst  the  marriage  contract 
subsists.     And  when  such  power  is  exercised,  it  is  incidental  to 
some  other  conceded  power.     Thus  a  Court  of  Chancery,  as  an 
original  power,  cannot  decree  a  separate   maintenance  for  the 
wife ;  but  having  jurisdiction  over  agreements,  when  there  is  a 
separation,  and  an  agreement   for  separate  maintenance,  it  will 
specifically  enforce  that  agreement.     So,  also,  after  a  decree  for 
alimony,  it  will  lend  its  aid  to  prevent  the  husband^s  evading  its 
payment  by  Jrattd — or  it  will  restrain  him  by  its  writ  of  ne  exed 
regno  J  from  quitting  the  jurisdiction.     As  a  general  rule,  the 
wife  is  left  to  her  Common  Law  right  to  charge  the  husband  for 
her  support  and  maintenance. 

In  this  way,  I  apprehend,  originated  the  power  in  the'  Eccle- 
siastical Courts  to  provide  alimony.  Having  jurisdiction  over 
divorces,  as  incidental  to  that,  they  acquire  the  power,  where  the 
divorce  was  decreed  to  provide  permanently  for  the  wife,  and 
the  lesser  power  of  providing  temporarily  for  her,  whilst  the  lit- 
igation is  pending.  Both  powers  they  have  immemorially  ex- 
ercised. 

In  Ball  vs.  Montgomery^  the  Lord  Chancellor  said,  "  I  take  it 
to  be  now  established  law,  that  no  Court,  not  even  the  EcclesiasH- 
cal  Couriy  has  any  original  jurisdiction  to  give  a  wife  separate 
maintenance.  It  is  always  2ls  incidental  io  some  other  matter, 
that  she  becomes  entitled  to  a  separate  provision.  If  she  ap- 
plies in  this  Court,  by  a  supplicavit^  for  security  of  the  peace 
against  her  husband,  and  it  is  necessary  that  she  should  live 
apart,  as  incidental  to  that,  the  Chancellor  will  allow  her  separate 
maintenance.     So  in  the  Ecclesiastical  Court,  if  it  is  necessai)' 
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for  a  divorce,  a  mensa  et  thoro  propter  saviiium,  2  Vesey^  Jr. 
196. 

Mr.  Story ^  denying,  as  a  general  rule,  the  obligation  of  a  Court 
of  Equity  to  decree  a  separate  maintenance,  after  turning  the 
wife  over  to  her  credit  at  Law  for  maintenance,  remarks,  "  Or  if 
this  reliance  should  be  precarious,  the  wife  may  make  her  appli- 
cation to  the  proper  Ecclesiastical  Court,  for  a  decree  a  mensa 
et  tharoy  or  for  a  restitution  of  conjugal  rights ;  and  as  incidental 
tieretoj  (but  not  as  it  seems,  as  an  exercise  of  original  jurisdic- 
tion,) the  latter  Court  may  pronounce  a  decree  for  a  suitable  ali- 
mony." Story^s  Eq.  §1422.  &e,  alsoj  Clancy  on  Married  Wo- 
men  J  6.  5,  ck.  9,  p.  549,  550.  1  Fonbl.  Eq.  6.  1,  cA.  2,  §6, 
note  n. 

I  see  no  reason  why  the  Superior  Courts  of  this  State  have  not 
acquired  jurisdiction  over  temporary  alimony  incidentally,  as  the 
Ecclesiastical  Courts  acquired  jurisdiction  over  alimony,  both 
temporary  and  permanent.  It  is  founded  in  the  most  manifest 
justice  and  the  sternest  necessity.  The  property  of  the  family 
is,  generally,  legally  in  the  possession  and  under  the  control  of 
the  husband.  Always  so,  except  in  cases  where  the  wife  has  a  se- 
parate estate.  She  may  have  brought  a  part  or  the  whole  of  it 
into  the  family.  After  a  decree  for  a  divorce,  which  establishes 
his  delinquency,  a  provision  for  the  wife  is  the  equitable  conse- 
quence of  his  violation  of  his  conjugal  obligations.  He  being 
in  the  wrong,  it  would  be  a  strange  perversion  of  right  to  turn 
her  adrift  upon  the  charities  of  the  world,  he  retaining  her  patri- 
monial inheritance ;  and  if  she  had  none,  then  it  would  be  still 
flagrantly  unjust,  as  well  as  morally  impolitic,  to  deny  to  her 
that  support  which,  whilst  under  coverture,  religion  and  the  laws 
accord  to  a  wife  at  the  hands  of  her  husband.  It  is  not,  there- 
fore, unreasonable  to  say,  that  the  Legislature,  in  clothing  a  tri- 
bunal with  power  to  decree  a  divorce,  intended  thereby,  as  ne- 
cessarily incident  to  it,  to  invest  the  same  tribunal  with  power  to 
make  provision  for  the  wife.  This  justice  and  necessity  is  equal- 
ly as  stern,  and  the  inference  therefore  equally  as  clear,  in  re* 
gard  to  temporary  as  permanent  alimony.  Before  the  delin- 
quency  of  the  husband,  if  the  wife  is  the  Ubellant,  or  the  guilt 
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of  the  wife,  if  be  is  the  libellant,  is   established,  upon  naked 
principles  of  equity   she  is  entitled  to  the  means  of  living,  and 
also  of  redress  of  her  wrongs  in  the  former  case,  and  of  estab- 
lishing her  innocence  in  the  latter  case.     Whatever  may  be  said 
of  the  policy  of  divorces,  the  right  to  the  means  of  prosecuting 
them,  and  of  support  during  their  pendency,  so  long  as  they  are 
authorized  by  law,  cannot  be  questioned.    The  right  to  be  di- 
vorced would  be  a  bitter  mockery,  if  to  obtain  it  an  injured  wife 
is  obliged  to  endure,  not  only  violence  to  womanly  delicacy,  bit 
penury  and  destitution.     Equally  revolting  is  it  to  a  proud,  al- 
beit a  wounded  spirit,  to  be  constrained  to  sue,  (as  Judge  Gasttm 
suggests  she  may  sue,)  in  forma  pauperis j  and  beg  the  whilst  for 
food  and  raiment.     Rather  than  submit  to  humiliation  so  great, 
an  xTmocerd  woman  would  forego  her  rights,  and  endure  the  iron 
even  whilst  it  pierced  her  heart.     And  what  if  she  be  not  inno- 
cent— ^what  if  her  suit  be  unfounded  or  her  defence  impossible? 
Surely,  even  then,  she  is  entitled  to  the  privilege  of  the  vilest 
felon,  that   of  being  heard.     To   be  heard,  she  must  have  the 
means.     To  be  heard,  as  becomes  a  prima  fode  innocent  wife, 
she  must  appear  before  the  Court  and  the  country,  not  as  a  de- 
pendent for  maintenance,  but  as  a  law-protected  woman.    Again, 
it  is  not  enough,  (as  Judge  Gasion  again  suggests  it  is,)  that  the 
law  gives  her  a  credit  for  maintenance,  founded  on  the  Common 
Law  liability  of  her  husband,  and  that  she  may  live  and  prose- 
cute her  suit  upon  that  credit.     This,  it  is  true,  is  the  reliance 
upon  which  the  law  casts  her  generally.     But  not   qfler  suit  is 
instituted.     Then  it  becomes  a  precarious  and  inadequate  reli- 
ance— then  her  relations  to  her  husband  are  changed — then  her 
position  in  society  is  changed — then  her  credit  may  be  so  weak- 
ened as  to  be  wholly  insufficient.     To  force  her  upon  this  re- 
source, is  to  make  her  dependent  upon  the  will  of  others.    No 
lawyer,  tradesman,  butcher  or  other  person   is   obliged  to  trust 
her-     They  may  or  they  may  not.     It  is  a  condiiion  of  dependertce 
Jwm  which  the  law  intends  to  rescue  her.    Nor  do  we  agree  wiA 
the  same  very  distinguished  Jurist,  (Judge  Gasion^)  that  it  will 
be  better  for  both  parties^  that  pecuniary  means  for  canying  on 
the  domestic  war  shouVd  tio\.\>%  i\mi\^^^\^^\K93«    He  believes 
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/  that  this  would  be  impolitic,  because  it  would  promote  unfound- 
;  ed  and  vexatious  suits  against  the  husband,  exasperate  small  dif- 
ferences which  might  be  else  adjusted  by  the  forbearance  of  a 
,  meek  and  quiet  spirit,  and  would  throw  the  wife  into  the  hands 
of  mercenary  allies,  and  withdraw  her  from  the  counsels  of  real 
fiiends.  Such  views  would  b^  entitled  to  respect  before  the  Le- 
gislature, if  Tfrged  against  the  allowance  of  divorces  at  all,  but  do 
not  command  our  sympathy  when  urged  against  the  wife,  in  a 
Court  of  Justice,  where  divorces  are  allowed  by  law.  Let  the 
husband  and  the  wife  stand  equal  before  the  law.  Oive  her  the 
same  facilities  '^  in  the  domestic  war"  that  he  has.  In  most  ca- 
ses he  is  in  the  wrong.  This  polio/  of  the  North  Carolina  Court 
arms  the  husband  ^ith  a  fearful  advantage  over  the  wife.  He 
has  the  money 'and  plays  the  tyrant — she  has  none  and  becomes 
a  slave.  We  agree  with  Chancellor  Kent  in  the  following  com- 
ment upon  the  opinion  of  Judge  Gaston^  as  to  the  policy  of  giv- 
ing to  the  Courts  the  discretion  of  alio  wing  alimonj  pcTKieTife /tfe. 
**  I  am  entirely  convinced,  however,  from  my  own  judicial  expe- 
rience, that  such  a  discretion  is  properly  confided  to  the  Courts." 
Wilsm  vs.  Wilson,  2  Lev.  ^  Bat.  Law  R.  377.  2  Kent's  Com. 
99,  note  a. 

Alimony,  pendente  lite,  is  a  Common  Law  right.  It  was  an  es- 
tablished right  in  England  when  we  adopted  the  Common  Law. 
It  is  no  less  a  Common  Law  right  because  it  grew  up  uftder  the 
usages  of  the  Ecclesiastical  Court.  What  becomes  of  that  right 
in  Georgia  ?  The  Common  Law  which  guarantees  it  has  not 
been  repealed.  It  is  suited  to  our  condition,  and  in  harmony 
widi  our  institutions.  We  have  no  Ecclesiastical  Court.  The 
jurisdiation  which  in  England  belonged  to  that  Court,  has  been 
transferred  here,  by  Statute,  to  the  Superior  Courts,  and  the 
manner  of  exercising  it  pointed  out.  Upon  the  subject  of  tem- 
porary alimony,  however,  our  Statutes  are  silent.  Under  this 
state  of  the  facts,  I  repeat  the  question,  what  becomes  of  tibe 
right?  Is  it  a  right  without  a  remedy?  Or  rather,  is  not  the 
Superior  Court  bound  to  enforce  it  as  much  as  any  other  provi- 
sioB  of  the  Common  Law  ?  By  transferring  the  jurisdiction  over 
divorces  to  those  Courts,  was  it  not  the  intention  of  the  Legis- 
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lature,  that  that  jurisdiction    should  be  exercised,  except  so  fan 
as  the  manner  of  its  exercise  is  specially  prescribed,  and  except 
so  far  as  the  Common  Law  is  in  conflict  with  the  laws  of  Geor- 
gia, and  genius   of  her  institutions,  according  to  the    Commoi^ 
Law?     We  think  it  was  ;  and  that  with  the  power  to  grant  di«^^ 
vorces,  passed  the  power  to  enfbrce  the  Common  Law,  whic^ 
gives  to  the  wife  temporary  alimony.     This  conclusion  becom^^ 
irresistible,  when  we  reflect  that  if  the  Supeiior  Courts  cannot 
make  this  provision,  it  cannot  be  made  at  all. 

[2.]  Although  there  are  cases  in  England  and  in  the  United 
States  to  the  contrary,  yet  I  think  it  must  be  considered  as  set- 
tled, that  as  a  general  rule,  Equity  cannot  interfere  upon  tie 
ground  of  desertion,  cruel  treatment  and  failure  of  the  husband 
to  maintain  his  wife,  or  any  like  ground,  to  compel  him  to  fu^ 
nish  her  with  separate  maintenance.     The  pendency  of  a  suit 
for  divorce,  is  not  itself  a  ground  of  equitable  jurisdiction.  That 
does  not  vary  the  general  rule  as  to  Chancery  powers  over  tlus 
subject   matter.     Equity  has  granted   alimony   as  incident  to  a 
decree  upon    a  svpplicavit  for  security  of  the  peace  against  the 
husband.     Equity,  in  case  of  ill  treatment  or  desertion  by  the 
husband,  or  of  inability  or  refusal  to  maintain  his  wife,  will  lay 
hold  of  any  equitable  property  belonging  to  her  within  its  reach, 
and  decree  a  suitable  maintenance  out  of  that.     So,  also,  if 
there  is  a  positive  agreement  for   maintenance,  or  a  decree  for 
alimony.  Equity  will  lend  its  aid  to  enforce  them.     What  I  mean 
to  say  is,  that  it  has  no  original  jurisdiction  upon  Chancer)'  prin- 
ciples over  the  subject  of  the  wife's  maintenance.  If  not,  gene- 
rally, for  maintenance,  then  it  has  none  for  temporary  ahmony. 
The  assumption  that  it   belongs  to  a  Court  of  Law,  denies  it  to 
a  Court  of  Equity ;  for  if  in  this  matter  the  wife  has  an  ample 
remedy  at  Law,  for  that  reason  she  will  not  be  heard  in  Equity. 
The  larger  number  of  those  cases  in  England  where  Equit)'  has 
assumed  the  jurisdiction,  occurred  during   the   CommoTmeaUh, 
when  the  Ecclesiastical  Courts  were  suspended,  and  when  dieir 
powers  had  been  conferred  on  the  Commissioners   of  tlie   Great 
Seal.     This  satisfactorily  accounts  for  the  exercise  of  the  juris- 
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diction  during  that  time^    I  am   thoroughly   convinced  that  an 
immense  preponderance  of  authority  in  England  is   against  it. 

In  Head  vs.  Head^  Lord  Hardxcicke  said,  "  I  do  not  find  that 
this  Court  ever  made  a  decree  for  establishing  a  perpetual  jfepa- 
ration  between  husband  and  wife,  or  to  compel  a  husband  to 
pay  a  separate  maintenance  to  his  wife,  unless  upon  an  agree- 
ment between  them,  and  even  upon  this  unwillingly."  3  AUc, 
650.  See  2  Story's  Cam.  on.  Eq.  §§1420  to  1425.  Fonbl.  Eq.  b. 
2,  ch.  2,  §6,  pp.  98,  99,  100.     lb.  b.  1,  cA.  2,  §1,  j).  60,  note  c. 

I  find,  too,  that  in  most  of  the  cases  in  the  States,  where  these 
Courts  have  decreed  temporarj*  alimony,  the  jurisdiction  has 
been  conferred  by  Statute,  as  in  New  York,  or  has  been  derived 
incidentally  from  an  express  grant  of  jurisdiction  over  divorces. 
In  this  State,  Courts  of  Equity  have  no  such  jurisdiction  by  Stat- 
ute, nor  can  they  exercise  it,  in  my  judgment,  upon  those  princi- 
ples of  Equity  which  we  have  adopted  as  coming  from  Great 
Britain.  If  this  be  true,  then,  our  Courts  of  Law  must  exercise 
it,  or  the  wife,  in  all  cases  like  that  befgre  me,  has  a  right  without 
a  remedy.  Such  a  thing,  I  know,  will  be  found  under  the  most 
perfect  judicial  system,  yet  wherever  and  whenever  it  is  found,  it 
is  the  opprobium  of  the  science,  and  the  Courts  will  not  permit, 
if  they  can  prevent  it,  without  encroaching  upon  the  province 
of  the  Legislature. 

The  proposition  that  the  power  to  allow  temporary  alimony, 
belongs  to  the  Court  that  is  clothed  with  the  power  of  granting 
divorces,  has  been  acted  upon  by  the  Ecclesiastical  Courts  of 
England,  and  by  both  the  Courts  of  Common  Law  and  Equity 
in  this  country,  and  is  sustained  by  an  invincible  array  of  author- 
ity. I  have  met  with  but  one  case  where  it  has  been  distinctly 
denied,  and  that  is  the  case  of  Wilson  vs.  Wilson,  in  the  Supreme 
Court  of  J^orih  Carolina.  The  opinions  expressed  in  this  case 
by  Judge  Gaston,  I  have  already  adverted  to.  We  cannot  yield 
to  the  authority  of  this  case,  although  we  admit  its  eminence. 
In  a  recent  case  in  Pennsylvania,  under  Statutes  conferring  ju- 
risdiction over  divorces,  very  much  indeed  like  ours,  but  confer- 
ring no  power  to  make  an  allowance  to  the  wife  for  the  expenses 
of  her  suit,  a  motion  was  made  for  an  order  upon  the  husband 
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for  the  expenses.     The  Court  allowed  it,  upon  the  ground  that  "  it 
was  an  incidental  authority  to  the  power  given   to  the  Court  t<^ 
decree  divorces."     See  Equity  Cases  by  ParsanSjVol.  1,  p.  78^ 
The -expenses  of  the  suit  and  the  expenses  of  maintenance  stanc^ 
upon  the  same  ground.    The  expenses  allowed  were  not  the  Court 
costs  simply.     See,  also,  the  following  cases :   Yeo  vs.   K»,  2 
Dickens,  498.     Wilson  vs.   Wilson,  2  Const.  Rep.   204.     If  Ah 
quillar  vs.  IfAnqiaUar,  1  Hogg.  Eccl.  R.  707.     Soilleuxvs.  SoU- 
leux,  1  Hagg.  Eccl.  JR.  378.     Pointer  on  Marriage  and  Divorces, 
264.     Monroy  vs.  Monroy,  1  Edwards,  382.     Wright  vs.  WrigU, 
1  lb.  62.     Denton  vs.  Denton,  1  Johns.  Ch.  R.  365.    Mx  m. 
Mix,  1  lb.  110.     Wood  vs.    Wood,  8    Wend.  364.     Wood  «. 
Wood,  2  Paige,  115.     Lawrence  vs.  Lawrence,  3  Paige,  267- 
Germond  vs.  Germond,4:  Paige,  643.     Oughton,  306,  iiL  206,% 
§7.     Bums,  tU.  Marriage,  cA.  1 1 ,  §8.     4  Porter,  478,  '9. 

[3.]  Having  thus  disposed  of  the  first   and  third  propositions 
of  the  counsel  for  the  plaintiff  in  error,  I  notice  now  the  second, 
which  is,  that  if  the   Superior  Courts  have  authority  to  pass  the 
order  in  question,  it  can  be  done  only  after  a  Jury  has  consider- 
ed the  facts  and  decreed  the  amount.     The  counsel  relies  upon 
the  constitutional  guarantee  of  the  trial  by  Jury.     To  which  I  re- 
ply the  granting  of  this  order  is  not  a  trial  in  the  constitutional 
sense  of  that  word.     It  is  incidental  to  the  trial  of  the  libel,  and 
bears  the  character  of  an  interlocutory  order  or  decree  in  Chan- 
cery.    The  Court  before  whom  the  libel  is  pending,  is  cognizant 
of  that  fact  from  its  own  record,  and  it   would  seem  that  only 
one  other  fact  is  necessary   to   be  known  in  order  to  grant  the 
order,  and  that  is  the  marriage.     When  that  is    admitted,  the 
Court  will,  as  matter  of  course,  allow  the  alimony.     In  some  of 
the  cases,  the  Courts  have  heard  evidence  and  considered  the 
answer  of  the   husband,  for  its   own  satisfaction.     I  have  no 
doubt  but  that  if  the  marriage  was  denied,  the  Court  would  re- 
quire evidence  of  that  fact,  and  would  send  that  issue  to  a  Juiy 
to  be  found.     Nor  do  I  doubt  but  that  the  Court  may,  if  it  is 
desirous  of  instructing  its  own  conscience,  as  to  the  amount  of 
the  allowance,  require  evidence  of  the  circumstances  of  the  par- 
ties.    It  is  clear, V\o>^'e\eT,\)\*^V  vVi^  ^\l^iitiiee  of  alimony  does 
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not  depend  upon  the  merits  of  the  issues  on  the  bill.  If  that 
were  true,  then  none  could  be  allowed  until  after  those  issues 
were  tried ;  that  is,  until  there  is  a  decree.  That  would  uproot 
the  whole  doctrine  of  temporary  alimony.  The  rule  is,  that  in  a  • 
suit  for  a  divorce  the  Court  will,  vpon  motion j  if  the  marriage  is 
admitted,  order  the  husband  to  pay  to  the  wife  a  sum  certain  for 
hf r  support,  pendente  litCy  and  for  the  expenses  of  the  litigation, 
and  he  will  be  in  contempt  if  he  does  not  pay  it  In  Wilson  vs. 
Wilsony  Judge  Gaston  says,  '^  It  is  the  established  law  of  the 
Ecclesiastical  Courts,  in  all  suits  for  divorce,  or  suits  for  the  res- 
titution of  conjugal  rights,  as  soon  as  the  Court  is  judicially  in- 
formed that  the  fact  of  the  marriage  has  taken  place,  that  it  is 
competent  for  the  wife  to  apply  for  alimony  pending  the  suit'* 
2  Dev.  §•  Bat.  Law  R.  377.  Mix  vs.  Mixy  1  Johns.  (Jh.  R.  110. 
Ougkion,  306,  tit  206,  '9.  2  DickenSy  498.  The  wife,  when 
suit  is  instituted  for  a  divorce,  whether  she  is  plaintiff  or  defend- 
ant, is  under  the  protection  of  the  Court — ^the  Court,  as  to  her,  is 
in  loco  parentis^  and  will  compel  the  husband  to  maintain  her 
during  the  litigation,  and  pay  the  means  of  conducting  it,  bt' 
cause  she  is  a  wifcy  and  became  the  suit  presumes  separationy  aliens' 
oHon  and  dependence.  Upon  these  views  of  the  subject,  found- 
ed in  principle  and  deduced  from  the  authorities,  the  granting  of 
the  order  for  temporary  alimony  is  not  a  trial,  and  is  not  viola- 
tive of  any  constitutional  right  of  the  husband. 

[4.]  The  fourth  ground  taken  by  the  counsel  is,  that  inasmuch 
as  the  answer  of  the  husband,  or  rather  more  appropriately  de- 
signated, his  traverse  of  Mrs.  McGee's  petition,  denies  out  and 
out  the  facts  therein  stated,  the  Court  had  no  evidence  upon 
which  to  base  the  order,  and,  therefore,  the  order  was  illegal. 
The  principles  stated  in  reply  to  the  last  noticed  proposition  of 
the  plaintiff's  counsel,  it  must  be  seen  at  once,  are  &  reply  to  this 
also.  The  marriage  is  not  denied,  and  the  record  before  the 
Judge  proved  the  pendency  of  the  libel.  The  denials  of  the 
answer  are  not  to  be  taken  as  conclusive  against  the  wife.  F, 
indeed,  the  answer  of  the  husband,  denying  the  groimds  taken 
for  alimony,  as  cruel  treatment,  desertion,  &c.  were  sufficient  to 
preclude  her  alimoayi  then  would  the  wife  be  subjected,  in  this 
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matter,  to  his  expar/estateraents;  or  to  avoid  that,  the  Court,  be- 
fore awarding  it,  would  be  constrained  to  try  the  merits.    We 
have  seen  that  temporary  alimony  does  not   depend  upon  the 
merits.     WTiilst   making  this   statement,  I  do   not  deny  to  the 
Court  the  right  to   inform  its  own   conscience,  by  enquiring  so 
far  as  it  may  feel  it  necessary  into  the  facts.     This  is  the  right 
of  the  Court — a   different  thing  from  the  assumed  right  of  the 
husband  to  an  investigation   into  the   merits  of  the  libel.    And 
whilst  I  insist  that  temporaiy  alimony,  as  a  general  rule,  is  con- 
sequent upon  marriage  and  suit,  yet  I  also  concede  that  there 
are  cases  in  the  books,  where  it  has  been  refused  upon  a  denial 
in  his  answer  by  the  husband,  of  the  facts  upon  which  the  di- 
vorce is  sought,  coupled  with  an  offer  to  take  back  his  wife  and 
provide  for  her.     If  the  answer  is  evidence  for  the  husband,  the 
controverting  it  is  the  right  of  the  wnte,  and  thus  a  trial  of  merits 
would  be  inevitable.     It  is  not,  however,  true  in  fact,  that  there 
was  no  e\ideiice  but  the  petition  and  answer  before  the  Court  iu 
this  case.     The  order  recites  tliat  the  libel  had  been  once  tried 
before  the  Judge,  and  that  he  heard  the  evidence    on  that  trial, 
and  that  he  had  considered  the  answer  and  the  evidence.    He 
w^s  judicially  informed,  by  the  trial  of  the  libel,  of  the  merits,  so 
far  as  to  satisfy  him  that  it  was  right  to  -grant  a  provision  for 
Mrs.  McGee. 

The  last  position  of  the  plaintiff's  counsel  is,  that  the  amount 
allow^ed  to  Mrs.  McGee  is  too  large.  The  proportion  of  the  hus- 
band's estate  to  be  given  to  the  wife  as  permanent  or  temporary 
alimony,  is  a  matter  of  judicial  discretion.  It  is  always  less  in 
the  latter  than  in  the  former  case.  The  Court  will  not  encour- 
age vexatious  suits  by  large  grants  to  the  wife.  She  is  entitled 
to  a  support  only,  pendente  lite.  What  will  be  a  support,  depends 
upon  the  wealth  of  the  husband — her  personal  income,  if  any, 
aside  from  his  property — the  number  of  children  or  others  de- 
pendent upon  him,  and  the  circle  of  society  in  which  she  is  ac- 
customed to  move.  The  amount  is  not  limited  to  a  fair  propor- 
tion of  income^  but  may  trench  upon  the  corpus  of  his  estate.  It 
may  depend,  too,  upon  the  ownership  by  the  wife  of  a  separate 
estate,  and  its  amount.     If  she  has  a  separate  estate,  that  is  to 
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be  considered  by  the  Court.  2  Hagg,  Consist.  JR.  200.  2  Phill. 
R.  44,  45,  48.  2  lb.  152,  235.  1  Paige,  246.  3  lb.  270,  271. 
4  J.  C.  JR.  197, '8. 

Taking  these  principles  as  a  guide,  we  do  not  feel  authorized 
to  disturb  the  award.  The  discretion  was  justly  exercised.  We 
should  not  control  that  but  upon  clear  and  strong  grounds.  The 
property  of  the  husband  was  worth  $4,000 — there  are  no  chil- 
dren or  other  dependants  in  the  family,  so  far  as  the  record 
speaks — Mrs.  McGee  has  no  separate  estate.  Twenty  dollars 
per  month  was  the  allowance,  both  for  expenses  of  the  suit  and 
maintenance.  We  cannot  think  that  too  much.  We  are  the 
less  disposed  to  interfere  for  another  reason,  and  that  is  this,  to 
wit :  the  order  is  operative  only  until  farther  order  of  thfe  Court. 
If  it  Mras  not  so  in  terms,  the  Court  below  has  power  to  modify 
it — to  enlarge  or  reduce  the  amount,  in  the  exercise  of  a  sound 
judicial  discretion. 

Let  the  judgment  be  affirmed. 


No.  69. — ^AuGusTus  F.  Williams  and  others,  plaintiffs  in  error, 
vs.  Samuel  Rawlins,  administrator  of  Thos.  W.  Rawlins, 
deceased,  defendant. 

[L]  A  plaiDtiflf  in  ejectment  is  entitled  to  sue  for  and  recover  land  under 
letters  which  empower  him  to  administer  "  the  goods  and  chattels,  rights  and 
credits'*  of  the  deceased.  ^jjk 

[2.]  The  provision  in  the  Judiciary  Act  of  1799,  inhibiting  defendants  %«lli 
denying  any  deed,  bond,  bill,  single  or  penal  note,  draft,  receipt  or  order, 
unless  upon  oath,  applies  to  such  instruments  only,  as  are  the  foundation 
of  the  luit,  and  not  to  such  as  are  collaterally  introduced  in  evidence. 

[8.]  Either  party  in  an  ejectment  cause,  is  entitled  to  impeach  by  proof — 
and  without  making  an  affidavit  that  it  is  a  forgery — the  genuineness  of  a 
deed  tendered  in  evidence ;  and  if  necessary,  time  will  be  given,  upon  eoita- 
Ue  ehowing,  to  procure  testimony. 


W 
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Ejectmenti  from  Gordon  Superior  Court.  Tried  before  Judge 
John  H.  Lumpkin,  May  Term,  1851. 

This  was  an  action  of  ejectment,  brought  by  the  plaintiff  in 
error  against  the  defendants.  On  the  trial,  plaintiff  offered  in 
evidence,  his  letters  of  administration,  granting  him  the  power 
to  administer  the  ^'  goods,  rights  and  credits,"  of  his  intestate, 
which  were  objected  to  by  defendants,  as  not  conveying  any  ngbt 
to  sue  for  land.  The  Court  overruled  the  objection  and  the 
plaintiff  proceeded. 

For  the  defence,  there  was  offered  a  deed  from   Silas  A. 
Brown,  to  defendants,  and  a  deed  from  Thomas  W.  Rawlins, 
plaintiff's  intestate,  to  Silas  A.  Brown,  both  covering  the  land  in 
dispute.     To  this  last  deed,  plaintiff  objected  and  offered  an 
affidavit,  swearing  that  his  intestate   had  never  executed  the 
same.     Defendant  insisted  that  the  affidavit  could  not  be  heard, 
and  that  the  deed,  being  regularly  proven  and  recorded  under 
the  Statute,  ought  to  be  admitted  without  further  proof.    The 
Court  decided  to   hear  the  affidavit  of  plaintiff,  and  no  further 
proof  of  the  deed  being  offered,  it  was  rejected,  and  the  Jury 
found  for  the  plaintiff.     Whereupon  defendants  excepted  to  the 
ruling  of  the  Court,  in  admitting  the  letters  of  administration  ot 
plaintiff,  and  in  permitting  the  plaintiff  to  deny  by  his  own  oath 
the  genuineness  of  the  alleged  deed  of  his  intestate,  and  in  re- 
jecting said  deed  without  other  evidence  against  it  than  said 
affidavit. 

Akin  &  Johnson,  for  plaintiffs  in  error. 

Alexander,  for  defendant. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  ojanion. 

Samuel  RawUns,  as  administrator  of  Thomas  W.  Rawhns,  de- 
ceased, brought  an  action  of  ejectment  against  Augustus  F. 
Williams  and  William  C.  Jones,  to  recover  a  lot  of  land  in  Go^ 
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don  County^  to  which  William  H.  Bailey  was  made  a  co-de- 
fendant. 

[1.]  On  the  trial,  the  plaintiff  introduced  m  evidence,  the 
grant  from  the  State  of  Greorgia  to  his  intestate — his  letters  of 
administration  granted  by  the  Court  of  Ordinary  of  Pulaski 
Coupty — proved  the  possession  of  the  defendants,  and  closed  his 
case. 

His  letters  of  administration  were  objected  to,  on  the  ground 
that  they  entitled  him  only  to  administer  the  personal  property  of 
his  intestate,  and  not  his  real  estate ;  and  consequendy  conferred 
no  authority  to  sue  for  land.  The  power  delegated,  was  to  ad- 
minister ^^  the  goods  and  chattelsy  rights  and  crediis^^  of  the  de- 
cedent. 

We  think  this  question  virtually  decided  in  Sorrell  vs.  Ham 
4r  Harriy  9  Geo.  IL  55.  If  it  were  not,  a  practice  of  a  half  centu- 
ry, sustaining  this  form  of  letters,  as  a  grant  to  dispose  of  the 
entire  estate^  is  reason  enough  why  it  should  not  be  disturbed  at 
this  late  day.  Every  change  is  an  evil.  Omnis  innovatio  plus 
omtate  perturbat  quamfelidtateprodest  Better  to  abide  by  former 
decisions,  even  where  they  work  some  inconvenience,  unless 
evidently  contrary  to  reason  and  law.  Here  no  possible  mis- 
chief has  arisen  from  the  rule  as  established.  None  can  grow 
out  of  it.  Besides,  it  is  the  form  prescribed  by  the  Legislature  to 
the  "/jeopfe''  and  "  especially  County  ojfkers^^^  upon  the  report 
and  approval  of  the  very  able  Committee  appointed  by  the  Gov- 
ernor to  examine  the  "  Form  Book  of  Howell  Cobb,  Esquire." 
(jCohVs  Analysis^  4,  234.)  After  all,  the  word  "  rights?^  is  ex- 
ceedingly broad,  and  wis  intended  no  doubt,  to  include  every 
species  of  property,  whether  real  or  personal,  in  possession  or 
expectancy,  belonging  to  the  deceased. 

[2.]  In  support  of  the  defendant's  tide,  a  deed  was  read  from 
Silas  A.  Brown  to  Wm.  H.  Bailey,  one  of  the  co-defendants, 
dated  7th  February,  1838,  and  recorded  the  13th  day  of  March 
next  thereafter,  for  the  premises  in  dispute.  Then  a  deed  from 
Thomas  W.  Rawlins,  the  plaintiff's  intestate,  to  Silas  A.  Brown, 
dated  24th  of  January,  1838,  regularly  proven,  and  recorded 
26th  day  of  February,  1838.     The  plaintiff  objected  to  the  in- 
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troduction  of  this  evidence  as  oflFered,  and  was  allowed  by  the 
Court  to  make  oath  that  this  deed  was  not  executed  by  his  in- 
testate, nor  any  one  for  him  ;  but  that  the  same  was  a  forgery. 
To  this  decision  the  defendant  by  his  counsel  excepted. 

The  course  pursued  by  the  presiding  Judge  in  this  case,  was 
so  obviously  in  furtherance  of  justice,  that  it  is  with  difficulty 
we  have  obtained  our  consent  to  overrule  it.  That  scores  of 
land  titles  have  been  falsely  and  fraudulently  manufactured  in 
this  State,  and  smuggled  through  the  Courts,  under  the  provi- 
sions of  our  registry  Acts,  I  have  no  doubt ;  and  to  prevent  this 
mischief,  the  Judge  established  a  rule,  which  if  it  had  the  sanc- 
tion of  the  Legislature,  which  I  trust  it  soon  will,  would  re- 
ceive unqualified  approbation.  But  had  he  authority  of  law  for 
doing  this  ? 

It  is  conceded  in  the  argument,  and  is  undoubtedly  true,  that 
this  case  is  not  embraced  in  the  provision  of  the  Judiciary  Act 
of  1799,  requiring  parties  to  deny  on  oath,  instruments  of  wri- 
ting, upon  which  they  are  sued.  That  Statute  relates  only  to 
writings  which  are  the  foundation  of  the  action ;  indeed,  it  does 
not  apply  by  analogy  even  to  this  case  ;  for  that  provision  was 
made  for  the  benefit  of  plaintiffs.  It  relieves  them  from  the  ne- 
cessity of  proving  the  execution  of  the  instrument  upon  which 
the  suit  is  brought,  contrary  to  the  rule  of  the  Common  Law, 
unless  *he  defendant  will  put  in  the  plea  of  7ion  est  factum^  and 
verify  it. 

Whereas,  the  proposition  here  is,  to  allow  the  adverse  party, 
af\er  the  deed  has  been  proven  according  to  law,  and  placed  in 
a  condition  to  be  read  as  evidence,  to  nave  it  withheld  from  the 
Jury,  without  additional  proof  as  to  its  execution.  I  repeat,  the 
provision  in  the  Act  of  ]  799  is  for  the  benefit  of  plaintiffs,  but 
this  decision  is  for  the  protection  of  defendants,  or  the  contest- 
ing party  at  least,  by  allowing  them  to  make  testimony  for 
themselves,  and  to  use  it  to  defeat  the  operation  of  competent 
evidence  already  legally  admitted  on  the  other  side. 

We  apprehend  that  this  cannot  be  done.     It  is  to  legislate,  to 

all  intents  and  purposes,  and  not  to  legislate  in  a  vacant  field 

merely  J  but  to  repeal  an  ex\a\in%^Va\xxV^\  l^\\$3\!aft.law^a8  it 
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now  stands,  when  deeds  are  recorded  upon  the  official  attesta- 
tion of  a  Magistrate,  or  proof  of  their  execution  by  one  of  the 
subscribing  witnesses,  they  are  allowed  to  be  read  in  evidence 
without  further  proof  of  their  execution,  ^ut  the  decision  says 
that  this  shall  not  be  done,  if  the  opposite  party  will  deny  the 
genuineness  of  the  deed  on  oath. 

We  know  of  no  such  practice — one  which  authorizes  non  est 
fadvmy  to  be  pleaded  not  directly  to  the  instrument  which  is  the 
foundation  of  the  suit,  but  collaterally  to  a  piece  of  evidence; 
nor  is  it  absolutely  necessarj',  however  convenient  it  might  be, 
to  resort  to  such  a  proceeding,  in  order  to  get  rid  of  a  forged 
deed. 

[3.]  It  may  be  impeached  without  it,  and  if  it  be  sprung  upon 
the  party  by  surprise,  and  he  is  not  prepared  with  proof  to  assail 
it,  a  continuance  should  be  moved  for,  supported  by  affidavit,  for 
the  purpose  of  attacking  its  validity.  And  the  Courts,  upon 
application,  would  compel  the  original  to  be  filed  in  the  Clerk's 
office,  to  be  inspected  by  persons  acquainted  with  the  hand- 
writing of  the  grantor  and  witnesses,  or  to  be  attached  to  inter- 
rogatories, as  the  exigencies  of  the  case  might  require.  And  all 
other  means  failing,  resort  mi^ht  be  had  by  bill,  to  the  con- 
science of  the  grantee  and  all  others  who  were  suspected  to  be 
concerned  in  the  fraud. 


N'o.  70. — Finis  E.  Carlton  and  Rebecca  A.  Carlton,  by  their 
next  friend.  Turner  H.  Trippe,  plaintiffs  in  error,  vs,  James 
Price,  defendant. 

[1.]  Where  a  testatrix  by  her  "will,  made  the  follcwiDg  bequest,  '*  I  give  and 
bequeath  to  my  son,  Robert  W.  Carlton,  during  hia  natural  life,  and  at 
hU  death  to  the  lawful  begotten  heirs  of  his  body,  the  following  property, 
(to  wit,)  Aggy,  a  woman  about  ttarty-two  years  of  age,  and  the  rest  of  her 
children,  (to  wit,)  James,  Caroline,  Sarah,  Manuel  and  John,  and  all  their 
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increase  forever :  NeverthclcsM,  if  the  said  Robert  W.  Carlton,  shall  die 
without  an  heir,  then  it  is  my  desire  that  the  aboTC  named  and  described 
negroes  and  their  increase  be  set  free  at  his  deaths  Held,  that  the  dispo- 
sition of  the  property  waa  good  as  an  executory  bequest,  and  that  th« 
children  t»f  Robert  W.  ^arlton  took  the  same  sl&  purekaterB  under  the  will, 
and  not  as  htira  ytmral,  by  descent. 

Trover,  from  Chattooga  Superior  Court.     Tried  before  Judge 
Jno.  H.  Lumpkin,  April  Term,  1851. 

The  facts  of  this  case  are  as  follows :     Mrs.  Lucy  Carlton, 
of  the  State  of  Alabama,  died,  leaying  a  will,  in  which  was  the 
following  bequest ;     "  I  give  and  bequeath  to  my  son,  Robert 
W.  Carlton,  during  his  natural  life,  and  at  his  death  to  the  law- 
fully begotten  heirs  of  his  body,  the  following  property,  to  wit: 
Aggy,  a  woman  about  thirty-two  years  of  age,  and  the  rest  of 
her  children,  to  wit,  James,  Caroline,  Sarah,  Manuel  and  John, 
and  all  their  increase  forever.     Nevertheless,  if  the  said  Robert 
W.  Carlton,  shall  die  without'  an  heir,  then  it  is  my  desire  that 
the  above  described  and  named  negroes  and  their  increase  be 
set  free  at  his  death."     This  will  was  established,  and  Robert 
W.  Carlton  took  possession  of  the  negroes  under  it,  and  subse- 
quently sold  them  to  defendant.     Robert  W.  Carlton  died,  leav- 
ing the  plaintiffs,  his  children,  minors,  who  now  sue    Price,  tiie 
defendant,  for  the  negroes.     All  these  facts  were  admitted  on 
the  trial.     The  Court  below,  held  that  the  will  created  an  estate 
tail,  and  was  therefore  void  as  to  the  limitation  over,  and  vested  a 
fee  simple  in  Robert  W.  Carlton. 

The  Jur)'  found  for  defendant,  and  plaintiffs  excepted  to  said 
ruling  of  the  Court. 

« 
Akin  &  Trippe,  for  plaintiffs  in  error. 

Alexander  &  Underwood,  for  defendant. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

[1.]  The  only  question   made  in  this  case,  is  as  to  the  con- 
struction of  the  second  clause  of  the  will  of  the  testatrix. 
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By  the  second  clause  of  the  will,  the  testatrix  made  the  fol- 
lowing bequest :  ^^  I  give  and  bequeath  to  my  son  Robert  W. 
Caiiton,  during  his  natural  life,  and  at  his  death  to  the  lawfully 
begotten  heirs  of  his  body,  the  following  property,  (to  wit:)  Aggy, 
a  woman  about  thirty-two  years  of  age,  and  die  rest  of  her  chil- 
dren, to  wit,  James,  Caroline,  Sarah,  Manuel,  and  John,  and  all 
their  increase  forever.  Nevertheless,  if  the  said  Robert  W. 
Carlton,  shall  die  without  an  heir,  then,  it  is  my  desire  that  the 
above  described  and  named  negroes  and  their  increase,  be  set 
free  at  his  death.^^  Taking  the  whole  clause  of  the  will  into 
consideration,  are  the  words,  "  I  give  and  bequeath  to  my  son, 
Robert  W.  Carlton,  during  his  natural  life,  and  at  his  death  to 
the  lawful  begotten  heirs  of  his  body,  the  following  property, 
&c."  to  be  regarded  as  words  of  limiiddony  or  as  words  of  pwr- 
chase  9  That  it  was  the  inteniian  of  the  testatrix,  for  the  chil- 
dren of  her  son  Robert,  to  take  the  property  if  he  should  leave 
any  children  at  his  death,  is  manifestly  apparent ;  and  the  only 
question  is,  whether  such  intention  can  be  carried  into  effect, 
without  violating  the  rule  of  law.  For  the  plaintiflF  in  error,  it  is 
insisted,  that  the  superadded  words,  contained  in  this  clause  of 
the  will,  are  suflScient  to  take  it  out  of  the  general  rule  of  law, 
which  prohibits  the  limitation  of  property  over  upon  an  indefinite 
fidlure  of  issue,  and*  that  the  disposition  of  the  property  is  good 
as  an  executory  bequest  to  the  children  of  Robert  W.  Carlton, 
who  are  now  the  plaintiffs.  For  the  defendant,  it  b  contended 
that  there  are  no  superadded  words,  which  will  take  the  bequest 
out  of  the  general  rule,  and  that  it  is  a  limitation  over  after  the 
death  of  the  first  taker,  upon  an  indefiTtite  failure  of  issue,  con- 
sequently too  remote  and  void. 

We  will  first  state  the  rule  oflaw,  and  then  inquire  whether  the 
testatrix  has  violated  it,  so  as  to  prevent  her  intention  from  being 
carried  into  effect.  When  the  intention  of  testators  and  the  laws 
of  die  land  are  in  conflict,  the  latter  must  prevail.  The  rule  of 
law  is,  that  whenever  the  testator  limits  his  property  to  take 
effect  afler  the  death  of  the  first  taker  without  keirSj  or  wOfund 
iseue^  subject  to  no  other  restriction,  the  limitation  is  void,  as 
being  too  remote  ;  such  a  disposition  of  property  is  considered 
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as  a  limitation  over  upon  an  indefinite  failure  of  issue,  and  is 
therefore  an  estate  tail,  which  is  prohibited  by  our  law.    In  or- 
der to  constitute  a  good  and  valid  executory  bequest  or  devise, 
the  limitation  over  must  be  confined  to  a  stated  period,  to  wit, 
to  a  life  or  lives  in  being,  and  twenty-one  years  afterwards,  to 
which  may  be  added  a  few  months  more  to  reach  the  case  of  a 
posthumous  child.     When  the   time  is  definitely  fixed  by  the 
testator  within  which  the  limitation  over  of  the  property  is  to 
take  effect,  and  such  time  is  within  a  life  or  lives  in  being  and 
twenty-one  years  afterwards,  as  required  by  law,  the  limitation 
over  is  geoc^  and  the  intention  of  the  testator  ^^1  be   canied 
into  effect ;  for  being  a  limitation  over  upon  a  definite  failure  of 
issue  within  the  time  allowed,  the  law  is   not  violated,  nor  the 
public  policy  of  the  country  prostrated. 

But  when  the  time  for  the  limitation  over  *  after  the  death  of 
the  first  taker  is  not  definitely  fixed  by  the  testator,  as  when  prop- 
erty is  bequeathed  to  A  and  his  heirs,  or  to  the  heirs  of  his  bodj, 
and  if  A  shall  die  without  any  heir,  or  heirs  of  his  body,  then 
the  property  is  given  over  to  B,  this  limitation  over  to  B  is  void, 
because  it  is  a  limitation  over  to  him  whenever  the  heirs  or  de- 
scendants of  A,  the  first  taker,  shall  become  extinct,  without 
any  reference  to  any  particular  period  of  time,  or  any  particular 
event — it  is,  in  the  language  of  the  authorities,  a  limitation  over 
upon  an  indefinite  failure  of  issue,  and  void  for  the  reason  it 
might  tie  up  property  for  generations. 

Who  is  meant  by  tlie  testatrix  as  "  the  la\^^ully  begotten  heirs 
of  his  body  .^"  Is  it  a  fair  interpretation  of  the  will  to  say,  she 
meant  the  heirs  general  of  her  son  Robert,  who  might  be  in  ex- 
istence, without  regard  to  any  definite  or  fixed  period  of  time  ? 
The  latter  part  of  the  clause  forbids  that  construction ;  for  she 
declares,  "  nevertheless,  if  the  said  Robert  W.  Carlton  shall  die 
without  an  heir,  then  it  is  my  desire  that  the  above  described 
and  named  negroes  be  set  free  at  his  death.^^  It  was  only  such 
heirs  of  her  son  Robert  as  might  be  in  life,  and  capable  of  tak- 
ing at  his  death,  who  were  to  have  the  property. 

The  bequest  is  restricted  to  such  heirs  of  her  son  Robert  as 
might  be  in  life,  and  capable  of  taking  the  property  at  his  death ; 
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because,  she  makes  2l  final  disposition  of  the  property  at  his  deaths 
if  no  heirs  of  his  body  to  take  it  at  that  timej  not  at  any  ind^ 
nik  period  of  tiiDe  after  the  death  of  her  son  Robert  who  was 
the  first  taker.  The  words  ^Mawfully  begotten  heirs  of  his 
body,"  were  used  by  the  testatrix  as  synonymous  with  children^ 
and  not  as  heirs  generalj  who  were  to  take  by  descent. 

The  words  "lawfully  begotten  heirs  of  his  body,"  were  used 
to  designate  a  particular  class  of  persons,  by  the  testatrix,  who 
might  be  in  life  and  capable  of  taking  the  property  at  the  death 
of  her  son,  and  if  there  was  no  one  in  life  answering  the  descrip- 
tion of  "  heirs  of  his  body"  to  take  the  property,  then,  at  his 
deat/ij  she  made  a  final  disposition  of  it,  which  conclusively  re- 
buts die  idea  that  the  property  was  to  be  tied  up,  and  descend 
to  the  heirs  general  of  her  son  Robert  in  succession,  without 
any  restriction  as  to  time.  The  final  disposition  of  the  property 
by  the  testatrix,  at  the  death  of  her  son,  takes  the  case  out  of  the 
general  rule,  in  our  judgment,  inasmuch  as  a  definite  period  of 
time  is  fixed  for  the  persons  answering  the  description  of  heirs 
of  the  body  of  Robert  to  take  the  property,  which  period  of 
time  is  within  a  life,  or  lives  in  being,  and  twenty-one  years 
afterwards.  It  is  also  our  judgment,  that  the  bequest  in  the  will 
of  Lucy  Carlton,  is  good  as  an  executory  bequest,  and  that  the 
children  of  Robert  Carlton,  who  are  the  plaintiffs,  take  the  piop- 
erty  as  purchasers  under  the  will,  and  not  as  heirs  general  by  de- 
scent. Kemp  vs.  Daniel j  8  Geo.  if  "*"'  ..Burton  vs.  Patterson, 
Bid,  146. 

Let  the  judgment  of  the  Coi 
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No.  71. — Samuel  P.  Thurmond,  plaintiff  in   error,  vs.  Johit 

HoRTON,  defendant. 

[1.]  Under  the  Act  of  1767,  which  declares  that  when  in  actions  of  almnder 
the  damages  assessed  shall  be  less  than  40  shillings,  the  plaintiff  shall  re- 
cover no  more  costs  than  damages:  Ilddt  that  the  value  of  forty  shillings^ 
in  dollars  and  cents,  is  to  be  determined  according  to  the  rate  at  which, 
dollars  were  estimated  in  shillings  and  pence, .at  the  time  when  the  Act; 
was  passed,  that  is,  at  the  rate  of  4  shillings  and  8  pence ;  and  that  th^ 
inm  prescribed  by  that  Act  is  eight  dollars  and  67  cents  and  a  firactiocx 
of  a  cent. 

[3.]  Ileid,  that  in  actions  of  slander,  when  the  verdict  is  for  a  sum  lest  than 
forty  shillings,  it  is  not  competent  for  the  defendant  to  have  judgment 
against  the  plaintiff  for  his  costs,  incurred  in  defence  of  the  action. 

Blegality,  in  Jackson  Superior  Court.  Decided  by  Judge 
Jabces  Jackson,  August  Term,  1851. 

Samuel  P.  Thurmond  sued  John  Horton  in  an  action  on  the 
case,  for  slanderous  words,  which  was  tried  on  the  appeal,  and  a 
verdict  for  five  dollars  damages  returned  by  the  Juiy.  Where- 
upon, plaintiff  entered  judgment  for  the  costs  of  suit  against  the  de- 
fendant, on  which  execution  was  issued,  and  defendant  filed  his 
affidavit  of  illegality  thereto,  on  the  ground  that  the  verdict  was 
for  a  sum  less  than  forty  shillings,  and  that  therefore,  the  plain- 
tiff, under  the  Statutes  of  Georgia,  could  have  no  more  costs 
than  damages. 

The  Court  sustained  the  affidavit  of  illegality  and  set  aside 
the  execution.  On  which,  defendant,  having  paid  five  dollars 
for  the  damages  and  the  same  for  costs,  moved  an  order  allowing 
him  to  enter  judgment  against  the  plaintiff  for  the  costs  incurred 
by  the  defence  of  the  suit,  which  order  the  Court  granted. 

Plaintiff  excepts  to  the  decision  of  the  Court  on  both  ques- 
tions, and  by  consent  of  parties  both  were  brought  up  at  once 
by  bill  of  exceptions. 

HiTLL,  for  plaintiff  in  error. 

Peeples  and  Underwood,  for  defendant. 
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By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  verdict  is  for  ^ve  dollars j  and  the  plaintiff  in  error 
contends  that  he  is  entitled  to  his  full  costs,  notwithstanding  the 
Act  of  1767,  which  declares  that  when  the  damages  assessed 
in  actions  of  slander  are  less  than  jfbrty  shillings^  the  plaintiflF 
shall  recover  no  more  costs  than  damages.     Prince^  576. 

He  insists  that  Jive  dollars  is  not  less  than  forty  shillings. 
If  this  be  true,  he  is  entitled  to  full  costs,  for  then  he  is  not  with- 
in  the  prohibition  of  the  Act  of  1767.  His  argument  is  this,  to 
wit:  By  the  Act  of  1794,  the  Legislature  has  fixed  the  value  of 
the  dollar  at  8  shillings  and  4  pence,  and  that  being  true,  Jive 
dollars  is  not  less  than  40  shillingSy  and  he  is  not  precluded  from 
full  costs  by  the  Act  of  1767.  But  we  think  that  the  Act  of 
1767  is  not  at  all  affected  by  the  Act  of  1794.  The  objects  of 
these  Acts  are  essentially  different.  The  Act  of  1794  does  not 
declare  that  when  verdicts  in  actions  of  slander  are  rendered  in 
dollars  and  cents,  that  then  they  are  to  be  valued  in  shillings,  at 
the  rate  of  8  shillings  and  4  pence  to  the  dollar — it  has  no  express 
reference  to  the  Act  of  '67.  Nor  is  the  Act  of  '67  repealed  or 
modified  by  the  Act  of  '94,  by  implication.  Prince,  156.  Both 
of  these  Acts  are  to  stand  for  the  definite  purposes  for  which 
they  were  passed.  The  latter  Act,  to  wit :  the  Act  of  '94,  pro- 
vides "  that  from  and  afler  the  first  day  of  July  thereafter,  a 
Spanish  milled  dollar  shall  pass  and  be  received  in  payment  of 
debts  which  may  be  contracted  by  or  vdth  any  person  or  persons 
within  this  State,  and  in  payment  of  all  taxes  that  may  be  laid 
or  assessed  after  the  present  session,  at  the  rate  of  8  shillings 
andA  pence,  and  all  other  coins  in  the  same  rate  and  proportion." 
The  Legislature  intended  to  do  no  more  by  this  Act  than  to  say 
that  in  the  payment  of  taxes  and  of  debts,  a  Spanish  milled  dollar 
should  be  taken  at  so  many  shillings  and  pence  to  the  dollar. 
It  declares  the  rate  of  the  dollar  in  payment  of  taxes  and  debts, 
in  shillings  and  pence.  Before  that  Act,  the  Spanish  milled 
ddlar  passed  at  the  rate  of  4  shillings  and  8  pence ;  it  therefore 
akered  very  materially  the  current  rate  of  the  dollar  in  shillings 
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and  pence.     But  what  has  this  to  do  v:i\h  the  amount  of  ver£^ 
in  actions  of  slander?     The  object  of  the  Act  of  '67,   wa^  ^ 
determine   the   amount  of  the  verdict  in   such  actions,  vih^cb 
should  carry  \dth  it  full  costs  against  the  defendant,  or  to  £r 
an  amounty  below  which  the  verdict  falling,  the  plaintiff  should 
have  no  more  costs  than  damages.     This  amount  is  declared  ia 
shillings,  and  forty  shillings  is  the  sum. 

During  our    colonial  state,  the  currency  was  counted  in 
pounds,  shillings   and  pence,  as   in  the  parent  State,  whilst  no 
doubt,  a  large  amount,  if  not  the  largest  amount  of  money  in 
circulation  was  the   coinage  of  Spain — the  Spanish  dollar, 
more  particularly.     Its  value   in  British  currency   is  now,  "aad 
was  no  doubt,  in  1767,  in  £ngl:md,  equal  to  four  shiUings  and 
six  pence.     At  this  time  in  Georgia,  one  dollar  in  Federal 
money,  that  is,  100  cents,  is  equal  to  four  shillings  and  8  pence 
— that  is,  it  is  estimated   at  two  pence  higher  in   shillings  and 
pence,  than  it  is  in  Great  Britain.     So  it  was  estimated  in  SooA 
Carolina  and  Georgia,  so  far  as  I  can  learn,  in  1767.     The  dif- 
ference between  the  value  of  the  dollar,  in  shillings  and  pence, 
in  1767,  in  this  country  and   Great  Britain,   is  to  be  attributed, 
no  doubt,  to  the  scarcity  of  that  coin  here,  relatively  to  England. 
Commercial  necessity,  no  doubt,  gave  rise  to  the  difference,  and 
usage  made  it  a  monetary  law.     Whatever  may  be  the  origin  of 
it,  and  in  this  case  that  is  not  material,  the  fact  is  unquestiona- 
ble that  then  and  now  we  count  the  Spanish  dollar  in   shillings 
and  pence,  at  four  and  eight  pence.     It  was  in  this  light  that  the 
Legislature  must  have  understood  the  matter  when  they  passed 
the  Act  of  1767.     And  when  we  would   reduce  forty  shillings 
into  dollars  and  cents,  we  must  do  it  as  they  would  then  have 
done  it,  at  the  rate  of  four  shillings  and  eight  pence  to  the  dol- 
lar.    Forty  shillings  at  that  rate,  amounts  to  the  sum    of  eight 
dollars  and  fifty-seven  cents,  and  a  fraction  of  a  cent.     That  is 
the  sum  to  which,   in  1767,  the  verdict   must  have  reached  to 
entitle  the  plaintiff  to  full  costs.     That  is  still  the  sum.    No 
legislation  has  since  changed  it.     The  Act  of  '94  alters  the  val- 
ue in  shillings  and  pence  of  the   Spanish  dollar,  but  because  it 
does  so  alter  it,  can  it  be  inferred  that  they  intended  to  ledace 
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the  amount  of  verdicts  in  actions  for  slander,  which  should  carrv 
full  costs  ?  By  no  means.  It  does  not  follow  because  that 
amount  is  declared  in  shillings,  that  legislation  about  the  rate  at 
which  the  dollar  should  pass  in  shillings  and  pence,  affects  it. 
If  it  had  been  declared  in  dollars,  the  amount  would  no  more 
remain  the  same  than  it  does  under  the  designation  of  shillings, 
until  changed  by  law.  In  1767,  and  now,  upon  these  principles, 
five  dollars  is  less  than  forty  shillings,  and  the  plaintiff  is  entitled 
to  no  more  costs  than  damages.  Upon  this  assignment  the 
judgment  of  the  Court  below  must  stand. 

[2.]  The  defendant  below  Jiaving  paid  the  damages  and  the 
same  amount  as  costs,  moved  the  Court  for  an  order  allowing 
him  to  enter  up  judgment  against  the  plaintiff  for  his  costs  in- 
curred in  defence  of  the  action,  which  was  granted,  and  by  con- 
sent, this  ruling  comes  up  also  for  review.  We  know  of  no  law 
to  authorize  this  judgment.  It  is  not  allowed  by  the  Act  of 
1767,  or  any  general  law,  so  far  as  we  are  advised.  The  pow- 
er to  award  it  does  not  follow  a  denial  of  the  costs  to  the  plain- 
tiff. In  the  absence  of  any  legislation  upon  the  subject,  w^e  are 
compelled  to  reverse  this  order.  Whether  the  defendant  after 
paying  his  cost,  may  not  recover  it  in  an  action  out  of  the  plain- 
tiff, is  a  question  not  made,  and  not  now  determined. 

Let  the  judgment  be  reversed  on  the  last  ground  only. 


No.  72. — Vivian  Holmes,  plaintiff  in  error,  vs.  John  F.  Martin, 

defendant. 

[1.]  A  contract  in  general  restraint  of  trade  is  void ;  but  if  in  partial  re- 
itraint  of  trade  only,  it  may  be  supported,  provided  the  restraint  be  rea- 
sonable and  the  contract  founded  on  a  consideration. 

[  2.]  When  H  sold  to  A,  a  to^-n  lot,  with  a  restriction  that  it  should  not  be 
used  at  a  taTem  :  Held,  that  the  restriction  was  valid. 

[a.]  A  general  conveyance  may  be  limited  by  restrictive  words  in  the  same 
iastniment. 
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[4.]  It  is  competent  for  the  vendor  to  convey  the  fee  to  the  vendee,  aod 
reserve  certain  rights  to  himself,  his  heirs  and  assigns. 

Case,   in    Gwinnett   Superior   Court.      Tried  before   Judge 
James  Jackson,  September  Term,  185L 

The  facts  in  this  case  are  as  follows :     Vivian  Holmes  con- 
veyed by  deed,  to  Henry  J.  Arnold,  a  house  and  lot  in  the  toura 
of  La wrenceville,  which  deed  contained,  the  following  reserva- 
tion or  restriction,  "  That  the  said  house  and  lot  shall  not  be 
kept  by  the  said  Arnold  or  his  assigns,  as  a  public  tavern  or 
hotel,  which  right  is  reserved  in  said  property  by  said  Holmes/' 
The  deed  was  otherwise  in  the  usual  form  of  a  conveyance  io 
fee  simple,  with  warranty.     Arnold  made  a  quit  claim  deed  ol 
the  property  to  John  Hendricks,  who  made  a  similar  quit  claim 
to  John  F.  Martin,  who  opened  the  house  as  a  tavern,  with  no- 
tice of  the  restriction. 

Holmes  brought  his  action  on  the  case,  against  Martin,  for 
damages  sustained  by  his  keeping  said  tavern  in  contravention 
of  the  restriction  imposed  by  the  deed  under  which  he  held. 

On  the  trial,  the  Court  charged  the  Jury  that  the  restriction 
and  reservation  in  the  deed  was  void  and  of  no  eflFect.  Where- 
upon, the  Jury  returned  a  verdict  for  defendant,  and  plaintiff 
excepted  to  said  charge  of  the  Court. 

Peeples,  for  plaintiff  in  error. 

Dougherty,  for  defendant. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

We  wish  it  understood  in  limine^  that  the  isolated  question 
submitted  for  our  review^,  is,  whether  the  restriction  in  the  deed 
from  Holmes  to  Arnold,  that  the  lot  which  the  former  sold  to 
the  latter,  in  the  town  of  Lawrence^ille,  should  never  be  used  for 
a  tavern,  except  by  the  grantor,  his  heirs  and  assigns,  in  the  event 
that  they  should  again  become  the  proprietors  of  the  property, 
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is  void  ?  The  Circuit  Judge  held  that  it  was.  The  ground 
upon  which  this  judgment  was  rendered,  is  not  stated  in  the 
record ;  we  suppose  that  this  clause  in  the  deed  was  deemed  a 
nullity,  because  made  in  restraint  of  trade,  and  therefore  incon- 
sistent with  the  policy  of  the  law. 

[1.]  But  the  distinction  was  early  taken,  and  is  established  by 
an  unbroken  current  of  authority,  English  and  American,  be- 
tween such  stipulations  as  are  in  general  restraint  of  trade,  and 
such  as  are  in  restraint  of  it  only  as  to  particular  places  and 
persons,  or  for  a  limited  time.  The  latter,  if  founded  upon  a 
good  and  valuable  consideration,  are  valid,  while  the  former  are 
universally  prohibited ;  as  for  instance,  where  one  sold  another  a 
grocery  store  for  a  sum  of  money  stated  in  the  deed,  and  agreed  not 
to  carry  on  the  same  business  within  a  certain  limited  distance, 
the  agreement  was  enforced,  as  not  against  the  policy  of  the  law ; 
so  an  agreement  not  to  run  a  stage  on  a  specified  road  was  held 
valid. 

[2.]  The  reason  assigned  for  this  diSerence  is,  that  all  gene- 
ral restraints  tend  to  promote  monopolies  and  to  discourage 
industry  and  enterprise  and  just  competition  ;  whereas  the  same 
reason  does  not  apply  to  special  restraints.  On  the  contrary,  it 
may  even  be  beneficial  to  the  public,  tliat  a  particular  place 
should  not  be  overstocked  with  persons  engaged  in  the  same 
business.  Mitchell  vs.  Reynolds^  1  P,  Wms.  181 ;  whert  this 
subject  is  elaborately  considered,  7  Mod.  230,  248,  and  the  cases 
there  died.  10  Mod.  27,  85,  130.  2  Saund.  156,  a  note  (1.) 
2  Str.  739.  2  Ld.  Raym.  1456.  3  Bro.  P.  C.  349.  1  Bro. 
C.  C.  418.  5  T.  R.  118.  Cro.  Jac.  596.  18  Ves.  436.  The 
Jurist,  (1844,)  Vol.  8,  1051.  14  Ves.  468.  17  Ves.  336.  2 
Mad.  R.  198.  Smith  on  Contracts,  99.  8  Mass.  R.  223.  9 
Bid,  522.  1  Pick.  R.  443.  3  Ibid,  188.  6  Ibid,  206.  4 
Bibb,  486.     7  Cowen,  307. 

[3.]  It  has  been  suggested  in  the  argument,  though  not  very 
seriously  urged,  that  the  reservation  in  the  deed  is  inconsistent 
with  the  rights  of  property  previously  conveyed  to  the  vendee. 
But  a  general  covenant  may  be  cut  down  by  restrictive  words 
in  the  same  instrument.    Mna  vs.  Marshall,  3  /.  B.  Mone,  703, 
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717.  Hesse  vs.  Thomson^  3  Russ.and  P.  565.  Samud  vs.Aut' 
ley  J 10  J.  B,  Money  55.    Martyn  vs.  McJVamaray  4  Due  4r  W.  411. 

[4.]  It  is  competent  for  one  to  convey  the  fee  to  another  and 
resen^e  the  right  of  mining,  of  common,  of  waterway,  with  the 
power  of  entiy,  for  the  purpose  of  making,  opening  or  cleansing 
water-courses,  or  the  right  of  entry  for  making  feservcrirs, 
or  of  planting  ladders  for  the  repair  of  adjoining  houses,  or  the 
right  of  sporting.  Sugden  on  Vendors,  353,  366.  2  Sumston^ 
222.     16  Ves.  390.     1  De  G.  fy  S.  609.     1  Jac.  ^  W.  172. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 


No.  73. — GusTAVUs  T.  Symmes,  plaintiff  in  error,  vs.  EluahB. 

Abhold  and  wife,  defendants. 

[1.]  Where  an  instrument,  in  the  form  of  a  deed,  purported  to  convey  cer- 
tain property  therein  named,  in  which  it  was  declared  by  the  party  €X^ 
cuting  it,  that  she  "  reserved  to  herself  the  iise  of  all  the  property  doring 
her  natural  life,  then  to  go  to  the  above  named  persons,  and  from  ihenct 
forth  to  be  tlieir  property  absolutely,  without  any  manner  of  condition  ' 
Held,  that  the  instrument  was  a  testamentary  paper,  and  not  a  deed. 

In  Equity,  in  Walton  Superior  Court.  Decision  by  Judge 
James  Jackson,  August  Term,  1851. 

In  1815,  Mrs.  Susannah  Stamper  executed  the  following  in- 
strument : 
Georgia^  Morgan  County. 

To  all  people  to  whom  these  presents  shall  come,  that  I, 
Susannah  Stamper,  of  the  State  and  County  aforesaid,  for  and 
in  consideration  of  the  love  and  good  will  and  affection  which 
I  have  and  bear  towards  my  loving  niece  Susannah  Ware, 
daughter  of  James  Ware,  Junior,  have  given  and  granted,  and 
by  these  presents  do  iteeV^  ^\e  ^ti^  ^^wt  unto  the  said  Susan- 
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nah  Ware,  her  heirs  and  assigns,  one  negro  girl  by  the  name  of 
Judy,  and  one  bed  and  furniture,  and  also  give  unto  my  loving 
brother  in-law,  James  Ware,  Junior,  one  negro  man  by  the 
name  of  Bow,  and  one  negro  woman  by  the  name  of  Sarah,  and 
a  parcel  of  land,  being  a  part  of  the  lot  that  the  said  James 
Ware  now  lives  on,  joining  James  Ware  ;  and  I  also  give  unto 
fhe  said  James  Ware,  all  my  stock,  one  mare,  two  cows  and 
two  yearlings,  and  all  my  hogs,  and  also  all  my  household  and 
kitchen  furniture.  I,  the  said  Susannah  Stamper,  reserve  to 
myself  the  use  of  all  the  property  during  my  natural  life,  then 
to  go  to  the  above  named  persons,  and  from  thenceforth  to  be 
their  property  absolutely,  without  any  manner  of  condition. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  19th  day  of  May,  one  thousand  eight  hundred  and  fifteen. 

SUSANNAH  STAMPER,  [l.  s.] 
Singned  and  sealed  in  the  presence 
of  Lucy  Ware, 
BoNviLL  M.  Ware, 
James  Ware,  Senr. 

This  instrument  was  regularly  proven  and  recorded.  In 
1849,  Elijah  B.  Arnold,  who  had  intermarried  with  the  Susan- 
nah Ware  named  in  the  conveyance,  filed  with  his  wife  a  bill  in 
Walton  Superior  Court,  setting  forth  that  Susannah  Stamper,  to 
defeat  their  title  in  remainder  to  a  portion  of  the  above  named 
negroes,  had  executed  a  conveyance  of  them  to  Gustavus  T. 
Symmes,  and  had  sold  one  of  them  to  some  person  unknown. 
Whereupon  they  prayed  a  process  under  the  Statute,  to  require 
security  of  Mrs.  Stamper  and  Symmes  for  the  forthcoming  of 
fhe  negroes  at  the  death  of  the  former.  Pending  this  suit,  Mrs. 
Stamper  died,  leaving  a  will  bequeathing  the  property  in  ques- 
tion, to  her  co-defendant,  Symmes.  The  bill  of  Arnold  and 
wife  was  demurred  to,  on  the  ground  that  the  paper  under  which 
they  claimed  title  was  a  will  and  not  a  deed,  which  demurrer 
was  overruled,  the  Court  holding  the  paper  to  be  a  deed. 

To  which  decision  defendant  excepted. 

Dougherty,  for  plaintiff  ii^  error. 
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HiLLYER,  for  defendant. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  only  question  made  in  this  case  is,  whether  the 
instrument  of  writing  executed  by  Susannah  Stamper,  is  to  be 
considered  a  deed  or  a  will. 

For  the  plaintiff  in  error,  it  is  insisted  that  according  to  the 
ruling  of  this  Court,  in  Hester  vs.  Ymngy  (2  KeUyj  31,)  and  in 
Cravy  vs.  RawlingSj  (8  Geo.  R.  450,)  this  instrument  must  be 
considered  as  a  testamentary  paper,  and  not  a  deed.  For  the 
defendants  in  error,  it  is  contended,  that  the  instrument  passed 
a  present  interest^  which  vested  at  the  time  of  its  execution,  and 
therefore  is  good  and  valid  as  a  deed  between  the  parties  there- 
to. 

The  first  part    of  the  instrument  executed   by   Susannah 
Stamper,  is  in  tlie  ^orm  of  a  deed,  but  in  the  latter  part  of  it  she 
reserves  to  herself  the  use  of  all  the  property  during  her  naitard 
life,  "  then  to  go  to  the  above  named  persons,  and  from  thence- 
forth  to  be  iheir  property  absolutely y  without  any  manner  of  con- 
dition."    If  the  property  had  been  conveyed  to  the  persons 
named  in  the  instrument,  and  a  present  interest  thereto,  vested 
in  them  at  the  time  of  its  execution,  why  declare  that  after  the 
termination   of  her  natural  life,  it  was  "  thenceforth  to  6e  ttar 
property  T^     This  declaration  clearly  shows,  in  our  judgment, 
that  it  was  not  the  intention  of  the  parties  to  convey  any  present 
interest  in  the  property,  until  after  the  death  of  Susannah  Stamp 
er.     After  the  termination  of  her  natural  life,  the  property  mer 
tioned  in  the  instrument  was  thenceforth  to  be  the  property 
the  persons  named  in  it,  absolutely,  without  any  manner  of  cc 
dition.     It  is  urged,  however,  that  the  words,  "  without  any  m 
ner  of  condition,"  contained  in  the  last  part  of  the  instrum 
go  to  show  that  a  present  interest  in  remainder  was  conveyc 
the  donees,  subject  to  the  condition  of  the  life  estate  of  th 
nor.     If  an  estate  in  remainder  was  created  by  the  instru 
'.v/p  (q  ifi^  property  vested  in  the  donees,  at  the  time  of  its 
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instrument,  to  be  enjoyed  by  them,  at  the  death  of  Susannah 
Stamper ;  for  it  is  a  cardinal  rule  of  the  Common  Law,  in  respect 
to  remainders,  that  the  interest  or  estate  in  remainder,  passes 
out  of  the  grantor  and  vests  in  the  grantee  during  the  continu- 
ance of  the  particular  estate,  or  eo  tnsianti  that  it  determines. 
2  £1.  Com.  168.  If  it  was  an  estate  in  remainder,  as  is  contend- 
ed, it  was  not  dependent  upon  any  condiiionj  but  the  interest^n 
the  property  would  have  been  absolutely  vested  in  the  donees, 
from  the  time  of  the  execution  of  the  instrument,  so  that  the 
words  "  without  any  manner  of  condition,"  could  not  have  de- 
stroyed its  legal  operation  or  effect. 

When  was  it  the  intention  of  the  parties,  by  a  fair  construc- 
tion of  the  instrument,  that  the  title  to  the  property  should  vest 
in  the  donees,  and  become  their  property  9  The  instrument 
itself,  we  think,  answers  the  question,  when  it  declares,  that  after 
tlie  termination  of  the  natural  life  of  the  party  executing  it,  the 
property  mentioned  therein,  is  ^^from  thenceforth  to  be  their  prop- 
erty absolutely,  witliout  any  manner  of  condition."  If  an  estate 
in  remainder  was  created  and  a  present  interest  in  the  property 
was  intended  to  have  been  conveyed  to  the  donees  in  the  instru- 
ment, ai  the  time  of  its  execution j  why  declare  that  after  the  ter- 
mination of  the  natural  life  of  the  donor  it  should  "  thenceforth 
be  their  property^^  absolutely,  without  any  manner  of  condition  ? 
The  words,  "  absolutely,  without  any  manner  of  condition," 
were  merely  strong  expressions  employed  by  the  donor,  as  indi- 
cative of  her  intention  that  the  donees  should  have  the  unre- 
stricted right  and  title  to  the  property,  q/ler  her  death. 

According  to  the  principles  settled  by  this  Court,  in  Hester  v$* 
Youngy  and  in  Cravy  vs.  Rowlings^  this  instrument  must  be  de- 
clared to  be  a  testamentaiy  paper,  and  not  a  deed. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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No.  74. — Saulter  &  I\^',  plaintiffs  in  error,  vs.  Esquire  N. 

Butler,  defendant. 

[1.]  The  plaiatiff  in  attachment  swears  that  there  is  due  to  him  from  the 
defuudaut  on  note,  forty -five  dollars  and  ninty-two  cents,  besides  iniertsL 
Held,  that  a  bond  given  only  for  double  the  sum  of  fortj-fire  dollars  and 
nintcy -two  cents,  is  a  compliance  iritb  the  Statute,  which  requires  the 
jdaintiff  in  attachment  to  give  bi>nd  in  a  sum  equal  to  douUe  the  MDOont 
stporn  to  be  due. 

Attachment,  in  Clarke  Superior  Court  Decided  by  Judge 
James  Jackson,  August  Term,  1851. 

This  was  an  attachment  sued  out  by  Saulter  &  Ivy  against 
Esquire  N.  Butler.  Their  affidavit  states  that  there  vras  due  "  the 
sum  of  forty-five  dollars  and  ninetj-two  cents  on  note,  besides 
interest." 

The  bond  was  given  for  ninety-one  dollars  and  eighty-four 
cents. 

The  attjichment  was  excepted  to,  on  the  ground  that  tjie 
bond  was  not  for  double  the  amount  sworn  to  be  due,  as  requir- 
ed by  the  Statute,  which  exception  was  sustained  by  the  Court 
and  tlie  attachment  dismissed. 

To  this  decision  the  plaintiffs  except. 

Peeples,  for  plaintiff  in  error. 

T.  R.  R.  Cobb,  for  defendant,  represented  by  W.  H.  Hull. 

By  the  Court. — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  plaintiff  in  attachment  swears  that  tliere  is  due  to 
him  from  the  defendant,  the  sum  of  "  forty-five  dollars  and  nine- 
tj'-two  cents  on  note,  besides  ivieresL  The  bond  is  given  for 
double  the  sum  of  $45  92  cts.  The  motion  was  to  dismiss  the 
attachment,  on  the  ground  that  it  is  not  in  compliance  with  the 
Statute,  because  not  given  for  double  the  amount  of  interest  due 
on  th^  note  at  the  time  of  issuing  the  attachment,  as  well  as  the 
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principal  sum.  The  Statute  requires  that  the  plaintiff  shall  give 
to  the  defendant,  bond  in  a  sum  at  least  equal  to  double  the 
amount  sworn  to  be  due,  or  to  become  due.  Cobb^s  JVew  Dig. 
83.  The  words  "or  to  become  due"  has  reference  to  cases 
of  attachment  upon  claims  not  yet  due,  and  therefore,  has  no 
bearing  upon  this  question.  The  question  is,  what  amount 
does  the  plaintiff  in  this  case  swear  to  be  due  ?  For  it  is  in 
double  that  sum  that  the  bond  is  to  be  given.  In  our  opinion, 
only  the  sum  of  $45  92  cts.  He  swears  that  tliis  sum  is  due  on 
the  note,  in  plain  specific  terms,  and  he  does  not  swear  that  any 
other  sum  is  now  due.  Tlie  words  besides  interestj  mean  that 
the  defendant  is  indebted  to  him  in  addition  thereto,  such  sum 
(undefined)  as  interest,  as  the  Court,  when  the  case  is  heard, 
may  award  to  him.  That  sum  is  not  made  certain  by  the  oath 
— it  is  a  sum  to  be  ascertjiined  in  fuiuro.  We  hold  the  bond 
sufRcient. 

Let  the  judgment  be  reversed. 


No.  75. — James  Berry,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant. 

[1.]  In  an  indictment  for  larceny  from  the  house,  it  is  not  necessary  to 
allege  that  the  accused  entered  with  an  ininit  to  ntcal ;  the  crime  may  be 
consummated  where  the  original  entry  was  not  felonious. 

[2.]  If  larceny  from  the  hoijHe  ur  any  other  offence  not  capital,  committed 
by  a  tilave,  has  been  done  by  the  procurement  of  a  free  white  p«non,  the 
law  Hubstituten  him  or  her  in  the  place  of  the  slave  and  treats  them  as 
principal  in  the  crime. 

[3.]  In  an  indictment  for  larceny  from  the  house,  the  accusation  was  in  these 
words  :  "the  said  J.  B.  feloniously  entered  the  dwelling  house  of  the  said 
W.  M.  in  the  night  time,  nnd  having  so  entered,  seven  thousand  dollmrs,  to 
wit,  two  thousand  dollars  in  gold  and  silver  coin  of  the  value  of  two  thou- 
sand dollars,  and  five  thousand  dollars  in  bank  bills  of  the  value  of  five 
thousand   dollars,  the  property  of  the  said  W.   M.   in  the  said  dwelling 
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ill"  fiiMU'V  w.i-  .-;;.ri-.i'  1'. !'.  ]t.i;!loii!:ir  ;  a»«l  thu'  it  wa:*  iu*t  nfi-o-.?:irY  to 
;ill,...r..  ,.r  ji|.»\.'  \vli:i^  j:«i:'i'!i  nl"  th-'  '•  ••••:i  Wiii't*  V/a-ljir»-::t«'ii-«  "f  Kairi*'?.  ff 
Spurii«.h  :;i'.".ic  I  •.'•i'.!;«v. :  or  sV.ai  I';.-  '.i.iriic  Mil  •  'V'/r-.*  ru'-li  of  .-iich  a  •.lute, 
i«.-,«;i-.|  hv  :i  ]»:i!:' '-..ar  hajii;  v.v.A  pr  .sh'i:  1«»  .<-o::ii  ci-rtaisi  iior>'>u. 
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gi\«*  in  t  vi'!«  lit*  •  !•;  ofi-'.  ^li.ti  •  •la  Ti<'.;r«M'Y«  n  ^h*';  t  ivtor'tc-iMiy  tht'  pain 
«»f  puui-lna-  'I'.  i-.-N  ■it.il  th  y  :•!••  pr.  v.-n  ]»y  :i  \vhlt'*  pi-r.-oji,  not  a.-  in<ic- 
ptMi'h'fit  t.  «tia,oii-. ,  li-M  a-  nii  i:  'Iru  •ni-Tit  aiiu  in  i:hi.-!r;iti«>n  <»f  what  wa* 
sui'l  and  cli.ni-  \.y  \]n.  iwci-.-X.  !.••  l»«in^  pr«>out.,  i-on-«!itinLC  that  the  iiOijTo 
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[5. 1  l'.»nr.*'«:io:i-^  .•ri'ort!'!  hy  h«>p,'  or  ft-ar  CHnQv)t  !>:  jjivcu  iu  cviiUnc* 
a^ain-t  th«'  pri-.mor  «•!•  anv  h-'-lv  »l-i-. 

I  •  ft 

fi.]  l-'iU"  fo.iii. .;!•.•>  atli'rnpl  "-.rr*  ptiti'.-u-ly  !•:>  iri-t.  l»»'t'<>ro  lli*^  Jury,  fr;cts  br 
u-'ii/ !»/'  A/zy^i.^s'."  ,;*.  w'lioh  b.avo  ri-.t  l.^n  prov*  n.  i^  I«i.i;hly  rt-nreh^jii-iiblo  ; 
Hndth-.'  prai-!i.'<'  sIhmM  j),.  ja.'.a'illy  r.pro>.-««l  hy  tho.  (.'ourt,  \viih<iut'wait- 
ifii;  toln"  I'alj.-d  iij-  .11  li\   th-.-  i.jip--  i*f  p.ij-'v. 

[7.]   In  ^.•har  .-va-^.^ar*-  llu-  ./» <••/  in  ;.  criTr.i:.:!  im  «•./»/.://'. «  cf  the /'"."/    Qto^rt. 

[H. I  it  i"  nm.  tlu.  pri.\in.-,'  o;'  •'•■.•  O.-ni  ;o  «'xpr»  •'  an  cpiniiHi  n<  to  X\w  suf- 
lii'ii-n.-y  o:';ln'  .-vii.  n.-.-  i:;  a  «  rij..inal  »:i  •  •.  'Ih«-.ii.iy  alon*- havo  tli"ri:;kt 
to  (irlrnnint- r.p.in  tl-.v  ♦'••;.•.•  um!  .Ul'.  .'i  of  th«"  la«;-:  and  cin.'ui.i-tMicei 
provfd.  Mid  whcihi  r  •!  ii"l   th-v  an- -ali-ta'MiTv  ::»  ^\arranlil:•'  rh.-i.:  in 

ft  I-  ~ 

funlini^  ilio  di-iV'rnl.jnt  vji-ilty. 

fO.|  It  1^4  th.»  dii-y  r.r  ,he  C  ■nit  |.»  kc  i>tli«'  Jm-y  to;:o'Ji.r,  in  a  <:riniinal  ca*e. 
from  t  hi- I'm.'  i-  i.  v  ■'..,/.•.'•  J  l-.  ih«-ni.  until  Jh.v  ap"  tinallv  di-rhar^cl 
rn'nii:-*r.!n>i.h  raiioa.  \.i  aj»pli«at:.!»  .-^htaihl  1*6  ad-Ii-i— i-d  hy  tho  O-urt 
1o   <M:ni<.I  I..  j;;!'«-v  th*-  .l.ny  \u  >'\\>\ .  j-.-. 

[l«».l  .Shiinhl  lin-  .•-.■n.'-.l  on  h.»lh  >ldi-  .mi:.-  in  jK;i:;-'ain»:  tho  Omirt  ti» 
pennil.  thi- .j/.rv  '..  ili-Mi-i;.  thno  \v«».;!.l  i).-.l  .in-  hi-  n.»  i:vs. :.■».•  i.  •;- ii 
gr.m  \\\<z  t''.-  n:.|.ii..'a!:  -a.  a!  any  rale  \\\  the  trial  of  p..t}\  ••if.i.-..-^.  .Sri'.l 
it.  is  a  di>^.*i'. ••;:..:.  wai.'l,  .,]M..ii,l  h«*  very  cai:ti(»:>Iy  exeivi<ed  -..mlcr  auy 
('irc!:i::r:ani'.'.-. 

[1 1. 1  'Ihe  aduiin!  trail  .n  oi'  i>iico  .-In.ijl  I  nr.t  (n.ly  1  e  p':n-.  hut  abi.\«  .«;>• 
pit'.ion. 

[12.  J  I'r.M.f  thi?  i. :,-:.. 'c  wa^tuk.n  an  1  oani-d  .^  a  :i\  H-nn;  M.ehonsc.in  whi  :t. 
thore^x:.^  i::..i..;.  j.  -:<'-..i.  „i  t.,  .  ;:  ,.,;,,  .,  .-I.:.:-.:.' ..f  ;al:in-  and  ear-yn- 
av.ay  n...ti. ;.  ,•  jw.i.!:.  v  1.. ;.  a'.l 'Is,-  u.r\^A\.^\\\\x.}.jnon),inio^\\\\i\\'hK^ 
ill-  iruni;  V  ::^  la!i»n. 

[in.]    .\;pi.aiirj!  .  tor  n-v.  ii  i..W  ar.- n-i  fr.Nor.Ml  hy  ihr  <'o::rt>. 

1.11.)    Iti-jM-,:iv     -.n.r.iliy    :  .^r.-.-l.  tin'     it    i^    in.-::?  .l-nt  on  a  pnr- v  vl.- 

^'^k.fr:.  n-:    :,ial.on  :)•.  ..n  .  ..  i  of  n.  u  iv  di-r.-N  .iv-l .  ^  id.noo.  to  la;Mv 
,  •'•  .........     .......    ..    ..).;..    :„..,v,-l.-.j-o    M-..,th.- 

f..i.     -•..    Il.M  :•  ;va^:..:    ..:.M.:luv..:.    •  T  .lin- dillt:.  no- thai  h.  dil 
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not  acquire  it  xn-n.-r.  ''A.  'Htat  it  ij*  ''•»  inai-.-rial,  that  it  \v«iuUl  probal»ly: 
jiroiluco  a  diftorcnt  v«  rili<M.  -Itli.  That  it  i.«  not  ciunulativo  only,  viz 
■poakinir  t(i  t'ncts  in  relation  ti>  which  thiTc  was  fviilcnco  on  the  trial. 
6th.  The  affidavit  of  thr  witnoss  hiniSi'lf.Hlnmhl  he  prucurod  or  it«  ab.«C'nce 
accounted  fiir;  and  'ith.  'Iho  iwvr  trial  will  not  Ik*  j^rantod  if  the  only  effect 
of  tlie  evi«lcncc  will  belu  imj^oach  Un-  iri-dit  'if  a  witnt.-s. 

[15.]  It  i:*  an  cU'iiK-ntary  iiri:i(M]i!«r  of  thr  law  of  cvidi'nco  that  the  under- 
standing and  opnuon  of  wiiiii-Hf-aro  not  to  ho  received,  oxir opt  in  niatters 
of  science  and  a  few  «*p«  rial  rasis.  restinir  upon  peculiar  i'ircuni>tanceB. 

[16.]  It  itf  tlio  busine**:*  of  tin-  witn^-.-j^s^'s  to  state  fact?*,  and  it  is  the  province 
of  the  Jury.  und«?r  the  diri'Cti««ii  of  tho  C«»urt.  to  draw  such  iufertncea  and 
conclu-ionn  from  theae  facts  as  in  their  judjifnu-nt  they  will  warrant. 

[17.]  In  a  variety  of  rux*.',  witne.-.sc*  an*  j)C'rinitl«'d  t«»  give  tlnir  opinion  in 
evidence  in  connecti«»n  with  the  facts  u])«»n  which  il  is  fonned. 

[18.]  In  cases  of  in«anity.  the  ride  of  alh)wiii«^  a  witnesn  to  express  his  Ixy 
lief,  when  couph'd  with  the  facts  upon  which  it  is  founded,  i>j  now  gene- 
rally if  not  uuiversally  admitted. 

[19.]  Is  it  po<>.?ibl<:to  draw  a  liui:  of  demarcation  and  to  tj^tatc  dethiitely  in 
irhat  class  or  cla>.-i.x  of  ca-<-*  ilie  opinion  of  the  witne:«j  may  Ih)  oxpree.sed, 
and  when  it  must  l.>e  excluded  i     (Jtun. 

[20.]  Where  the  (piestion  at  i-iuo  ii  one  of  oju'ninn  i;/' rr///,  aa  that  of  lauity 
or  insaiuity.  swdvoncy  or   in«iolvency,  pergonal  idvntity.  hand- writ  in;;,  age, 
«tc. — in  all  ijuch  ease>.  it  should  be  ullowable  fi^r  the  witJicsjj  to  give  hia 
opiuiMU.  coupled  with  the  facts  from  which  il  i.s  formed. 

[21.]  Where  wci/^/«  oZ/f^c^  arc  to  be  tried — as  rout ract»,  crimes  trefipaPs^os 
on  the  case,  torts  and  such  like — the  test imouv  ^hould  be  restrictc<l  to 
■words  and  facts  onlv. 

[22.]  Lonkin}T  to  the  vnfm-r  of  thr  un', xHijatloti.^  U.  not  this  rule  founded  in 
gi)od  si-n.-e  and  the  nature  <*i  things  {     (jvtrr, 

Irulictracnt,  in  Klovcl  Superior  Court,  'i'ried  before  Judge 
John  H.  Lumpkin,  July  Term,  18M. 

This  was  an  indictment  for  larceny  from  tin.;  Ijonse,  which 
was  char<^ed  in  the  hill  of  indictment,  as  follows:  "Tor  that 
tin*  said  James  Berry  on  the  tontli  day  of  April,  eiji^htccn  hund- 
red and  fifty,  in  the  (.-oimty  aforesaid,  with  force  and  arms,  the 
dwelling  house  of  one  William  MontCTomery,  there  situate,  un- 
lawfully, wilfully,  feloniously  and  maliciously  did  enter  in  the 
night-time  and  havini^  so  untered,  seven  thou.sand  dollars,  to  wit, 
two  tliQusand  dollars  in  i^uld  and  silvtir  coin  of  the?  value  of  two 
thousand  doihus,  and  five  thotisand   dollars  in  hank  hills  of  the 
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value  of  five  thousand  dollars,  and  three  thousand  dollars  in 
promissory  notes  of  the  value  of  three  thousand  dollars,  of  the 
property,  goods  and  chattels  of  the  said  William  Montgomery, 
in  the  said  dweUing  house,  did  then  and  there,  being  found  tlien 
and  there,  feloniously,  unlawfully,  wilfully,  maliciously,  and  pri- 
vately did  take  and  carry  away,  with  intent  to  steal  tlie  same,  con- 
,trary  to  the  laws  of  the  said  State,  the  good  order,  peace  and  dig- 
nity tliereof." 

On  the  trial  of  this  indictment,  tlie  proof  went  to  show  that 
the  felony  had  been  committed  by  two  negroes  named  Phil  and 
Tom,  and  the  State  sought  to  convict  the  defendant,  by  showing 
that  he  procured  the  negroes  to  commit  it,  and  got  the  money, 
or  part  of  it. 

The  following  is  such  of  the  testimony  as  was  admitted  by 
tlie  Court,  after  objection  by  the  defendant. 

It  was  proved  that  the  negro  Phil  was  whipped  for  the  pur- 
pose of  forcing  him  to  disclose  who  were  concerned  with  Iiim  in 
the  larceny ;  that  defendant  and  several  others  were  present  and 
all  agreed  that  the  negro  sliould  tell  all  he  knew;  that  the  negro 
then  accused  defendant  of  being  concerned  in  it,  upon  wliich 
defendant  aj)peared  enraged  and  approached  the  negro  with  a 
knife  in  his  hand,  threatening  to  kill  him,  but  was  prevented 
from  gelling  to  him  ;  that  ai\erwarils  defendant  said  to  one  of 
tlie  witnesses,  that  he  knew  from  the  negro's  countenance,  tliat 
he  was  going  to  accuse  liim. 

John  Tate  testified  that  he  had  several  conversations  with  de- 
fendant about  the  stolen  money ;  wliich  conversations  witness 
related,  and  added  that  "  he  thought  irom  Berry's  remarks,  that 
he  knew  where  the  money  was." 

Pending  the  trial,  the  Court  adjourned  for  the  night,  and 
when  about  to  adjourn,  the  presiding  Judge  inquired  what  should 
be  done  with  the  Jury  ?  To  which  defendant's  counsel  replied 
that  they  w^ere  willing  that  the  Jury  should  disperse,  and  the 
State  also  consenting,  tlie  Jury  were  allowed  to  disperse  and  go 
where  they  pleased  until  the  Court  convened. 

The  Jury  returned  a  verdict  of  guilty. 
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Wliereupon  the  defendant  moved  an  arrest  of  judgment,  on 
the  following  grounds,  to  wit : 

Ist.  Because  the  prisoner  is  indicted  as  principal,  without 
stating  in  what  degree ;  whether  in  the  first  or  second  degree, 
and  is  therefore  too  general  and  not  in  the  words  of  the  Penal 
Code. 

2d.  Because  the  indictment  charges  that  the  prisoner  en- 
tered the  dwelling  house  in  the  night-time,  without  stating  with 
what  intent  he  entered  said  house. 

3d.  Because  the  indictment  does  not  state  that  the  prisoner, 
after  having  entered  said  dwelling  house  did  steal  anything 
dierefrom. 

4th.  Because  the  indictment  charges  no  facts  that  would 
make  prisoner  principal  in  the  second  degree. 

5th.  Because  the  bill  of  indictment  contains  no  sufficient  de- 
scription  of  the  property  stolen. 

•  All  of  which  grounds  were  overruled  by  the  Court,  and  the 
motion  in  arrest  of  judgment  refused. 

Whereupon  defendant  moved  for  a  new  trial,  on  the  following 
grounds,  to  wit : 

1st.  Because  the  Court  erred  in  permitting  evidence  to  go  to 
the  Jury  to  prove  that  the  negro  Phil,  in  a  confession  or  state- 
ment drawn  from  him  by  whipping,  accused  or  charged  the  pris- 
oner with  receiving  the  stolen  money  in  order  to  apply  or 
explain  the  reply  and  conduct  of  the  prisoner. 

2d.  Because  the  Court  erred  in  permitting  the  counsel  for  the 
State  to  suppose  in  his  argument  to  the  Jury  in  conclusion,  that 
the  negro  Tom,  had  also,  when  removed  out  of  the  prisoner's 
sight,  made  the  same  statement  that  Phil  had  made,  and  state 
that  supposition  to  the  Jury,  without  stopping  the  counsel  or  cor- 
recting any  improper  impression  made  on  the  minds  of  the  Jury 
by  such  supposition,  by  calling  the  especial  attention  of  the  Jury 
to  such  supposition  in  the  charge  of  the  Court  to  the  Jury. 

3d.  Because  the  Jury  found  contrary  to  law  and  the  charge 
of  the  Court 

4th.  Because  the  Jury  found  a  verdict  contrary  to  evidence 
fmd  without  evidence. 
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5th.  Because  the  Jury  were  allowed  to  disperse  after  they  had 
heard  the  endence,  and  remain  so  dispersed,  without  a  bailifl^  for 
several  hours  and  to  mix  and  mingle  with  the  crowd,  althoup^ 
it  was  done  at  the  suggestion  of  defendant's  counsel  upon  the 
asking  of  the  question  by  the  Court  what  should  be  done  with 
the  Jury. 

6th.  Because  there  was  no  sufficient  proof  as  to  the  identity 
of  the  property  stolen. 

7th.  Because  there  was  no  proof  that  the  property  was  stolen 
from  a  dwelling  house. 

8th.  Because  proof  that  a  trunk  was  taken  and  carried  away, 
in  which  there  was  money  and  divers  other  things,  does  not  sus- 
tain an  allegation  of  taking  and  carrying  away  money. 

9th.  On  the  ground  of  newly  discovered  evidence  contained 
in  affidavits  herewith  presented. 

With  this  last  ground,  was  filed  an  affidavit  of  defendant, 
stating  that  he  had  discovered  new  testimony  in  his  behalf,  m 
this,  that  Samuel  Stewart  had  been  employed  by  the  proseentor 
to  visit  defendant,  and  by  pretending  friendship  and  offering  Urn 
assistance,  to  endeavor  to  extract  from  him  something  that 
would  lead  to  a  discovery  of  his  guilt,  and  that  Stewart  had 
also  sent  the  negro  Phil  to  talk  with  him,  and  had  overheard  die 
conversation,  and  that  Stewart  would  testify  that  he  had  not 
heard  nor  obtained  anj'thing  going  to  criminate  defendant 

There  was  also  filed  an  affidavit  of  John  D.  Dickinson,  stat- 
ing that  be  had  heard  the  above  facts  from  Stewart,  and  that 
Stewart  was  now  sick  with  fever. 

All  these  grounds  were  overruled  by  the  Court,  and  a  new  trial 
refused. 

To  all  which  rulings  of  the  Court  defendant  excepts. 

Alexander  &  John  W;  H.  Underwood,  for  plaintiff  in  error. 

Aiken  &  Peeples,  representing  Word,  Solicitor  General,  for 
defendant. 
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By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

This  is  an  indictment  which  comes  before  us  upon  a  writ  of 
error  from  a  judgment  rendered  in  the  Superior  Court  of  Floyd 
County.  On  the  plea  of  not  guilty,  the  defendant,  James  Berry, 
was  convicted  by  a  verdict  of  the  Jury.  The  charge  was  for 
stealing  from  the  dwelling  house  of  William  Montgomery,  two 
thousand  dollars  in  gold  and  silver  coin,  five  thousand  dollars  in 
bank  bills,  and  three  thousand  dollars  in  promissory  notes,  all  of 
the  value  often  thousand  dollars,  the  same  being  the  property  of 
one  William  Montgomery. 

Counsd  for  the  defendant  moved,  in  arrest  of  judgment,  and 
assigned  as  reasons. 

First,  Because  the  prisoner  is  indicted  as  principal^  without 
stating  in  what  degree. 

The  offence  charged  in  the  indictment  constitutes  the  defend- 
ant a  principal  in  the  Jirst  degree.  He  is  accused  of  being  the 
actor  or  absolute  perpetrator  of  the  crime ;  if  it  had  been  intend- 
ed to  criminate  him  as  principal  in  the  second  degree,  the  indict- 
ment would  have  charged,  not  that  he  stole  the  money  and  chat- 
tels, but  that  he  was  present,  aiding  and  abetting  the  fact  to  be 
done ;  the  indictment  therefore  is  not  only  sufficiently  tecbnichal 
«id  correct,  but  it  is  in  the  very  language  and  terms  of  the  Code. 

[1.]  Secondly.  Because  the  indictment  charges  that  tiie  pris- 
oner entered  the  dwelling  in  the  night  time,  without  stating  unM 
wiU  intent  he  entered  the  same. 

Nor  is  it  necessary  that  it  should,  where,  as  m  tbb  ease,  the 
steaKng  was  consummated.  Larceny  from  the  hoaie  is  defined 
to  be,  either  the  breaking  or  entering  any  house  with  an  intent  to 
steal,  or  afler  breaking  or  entering  said  house,  stealing  there- 
from any  money  or  thing  of  value.  '{J^ew  Digest,  794.)  One 
may  be  guilty  of  this  crime  then,  where  the  original  entry  was 
not  felonious  or  iviih  an  intent  to  steal.  Could  the  Jury  who  tried 
the  case  fail  to  comprehend  readily  the  nature  of  the  offence  in- 
tended to  be  charged?  If  so,  the  indictment  is  sufficient. 
i^udsHU  vs.  The  {Unie,  7  Geo.  R.  2. 
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Thirdly.  Because  the  indictment  does  not  state  that  the 
prisoner,  after  having  entered  said  dwelling  house,  did  steal  any- 
thing therefrom. 

It  charges  the  prisoner  after  having  feloniously  entered  the 
dwelling  house  of  the  prosecutor  by  night,  with  having  "  felo- 
niously and  privately  taken  and  carried  away"  the  money  and 
notes  specified  in  the  indictment,  "with  intent  to  steal  the 
same.  The  allegation  could  not  have  been  more  full  and  ex- 
plicit. 

Fourthly.  Because  the  indictment  charges  no  facts  which 
make  the  prisoner  principal  in  the  second  degree. 

[2.]  Nor  is  it  attempted  to  convict  him  in  that  capacity.  Kit 
appears  that  an  offence  not  capital,  committed  by  a  slave,  has 
been  done  by  the  counsel,  persuasion,  or  procurement  or  other 
means  of  a  free  white  person,  he  or  she  shall  be  prosecuted  for 
the  offence,  and  if  found  guilty  shall  incur  the  same  punishment 
as  if  he  or  she  had  actually  committed  the  crime  or  misdemean- 
or with  which  the  slave  is  charged.     JVew  Digest^  780. 

If  the  facts  which  transpired  in  this  case  had  occurred  be- 
tween the  defendant  and  a  free  white  citizen,  Berry  would  have 
been  guilty  as  principal  in  the  second  degree  only,  and  the  in- 
dictment should  have  been  found  accordingly ;  but  the  design  here 
is  to  charge  Berry  himself  as  guilty  of  the  offence,  because  perpe- 
trated by  a  negro  through  his  procurement.  The  law  institutes 
him  in  the  place  of  the  slave,  and  treats  him  as  the  actor  or 
principal  in  the  first  degree.  The  same  division  of  the  Peiial 
Code  contains  an  analogous  provision  as  to  offences  committed 
by  infants  under  the  age  of  ten  years,  by  the  influence  of  adults. 
Mw  Digest  779,  §7. 

[3.]  Fifthly.  Because  the  indictment  contains  no  sufficient 
description  of  the  property  stolen. 

It  is  not  necessary  that  it  should  be  more  particular  in  the 
description.  In  ninety-nine  cases  out  of  a  hundred  which  oc- 
cur, it  is  impossible  to  ascertain  the  precise  coins  or  bills  stolen. 
If  a  particular  description  was  required  to  be  given  in  the  indict- 
ment, the  proof  must  correspond  and  be  equally  definite.  To 
hold  this,  we  might  as  well  say  at  once  that  all  thieves  shall  go 
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clear,  who  steal  coin  or  bank  notes.  See  Bulloch  vs.  The  Stale, 
10  Geo.  R.  46. 

It  is  our  opinion  then,  that  the  Court  was  right  in  overruling 
the  motion  to  arrest  the  judgment. 

Tlie  defendant  then  by  his  counsel,  moved  for  a  new-trial,  on 
the  following  grounds,  to  wit : 

[4.]  1st.  Because  the  Court  permitted  evidence  to  go  to  the 
«](|^ry,  to  this  effect,  that  the  negro  Phill,  in  a  confession  drawn 
from  him  by  whipping,  in  the  presence  and  by  the  consent  of 
Berry,  that  he  should  tell  all  he  knew,  accused  the  prisoner  with 
having  procured  the  larceny  to  be  committed  by  him  and  a  fellow 
by  the  name  of  Tom,  the  property  of  Berry.  This  testimony 
was  admitted  for  the  purpose  of  explaining  the  reply  and  con- 
duct of  Berry,  when  thus  impeached. 

It  is  conceded,  that  by  the  Common  Law  of  this  State,  (there 
being  no  statutory  enactment  upon  this  subject  in  Georgia,)  a 
negro  has  never  been  permitted  to  give  evidence  in  any  case, 
where  the  rights  of  a  white  person  were  concerned.  And  when 
we  consider  the  degraded  state  in  which  they  are  placed  by  the 
laws,  and  the  mental,  as  well  as  moral  ignorance  in  which  most 
of  them  are  reared,  not  to  advert  to  other  reasons  for  excluding 
their  testimony,  it  would  be  most  unreasonable,  as  well  as  impo- 
litic, to  admit  them  as  witnesses. 

[5.]  Nor  shall  we  pretend  to  controvert  the  familiar  rule,  that 
confessions  of  guilt,  extorted  by  either  hope  or  fear,  cannot  be 
received  either  against  the  accused  himself,  or  any  one  else. 
A  confession  thus  obtained,  however,  if  made  bj  a  free  white 
citizen,  and  pointing  to  a  distinct,  substantive  fact,  from  which 
guilt  can  be  inferred  or  established,  is  competent  proof.  2 
Stark.  Ev.    4  paH,  49,  50,  51 . 

But  the  question  here  is,  did  the  Court  below  err  in  refusing,  un- 
der the  factsof  the  case,  to  exclude  the  statements  of  Phill  ?  We 
are  clear  that  it  did  not.  It  is  immaterial  from  what  source,  or 
under  what  circumstances  the  accusation  was  made,  wheth- 
er by  a  negro  or  a  white  man ;  whether  it  was  voluntary 
or  induced  by  the  flattery  of  hope,  or  the  pain  of  punishment ; 
whether  it  came  from  a  talking  ass,  or  a  talking  snake,  a  stock, 
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a  stone  or  a  stump,  man,  beast  or  reptile,  animate  or  inanimate 
object,  it  is  admissible  as  a  key  to,  or  explanatory  of,  what  was 
said  and  done  by  the  prisoner. 

Suppose  the  defendant,  instead  of  manifesting  the  emotion 
he  exhibited  when  accused  by  Phill,  and  stating  that  he  saw 
from  the  negro's  countenance  that  he  intended  to  criminate 
him,  a  self-accusation,  indicative  of  conscious  guilt,  I  repeat, 
instead  of  this  agitation  and  self-condemnation,  he  had  replied 
*'  well,  I  confess  the  fact,  but  I  will  visit  upon  you  the  vengeance 
which  I  threatened  in  case  you  betrayed  me,"  and  with  the 
knife  which  he  held  in  his  hands  as  he  stood  confronting  the 
negro,  while  he  was  making  this  disclosure,  he  had  made  an 
effort  to  take  his  life,  would  any  one  doubt  the  admissibility  of 
the  charge  accompanied  with  the  confession  which  it  elicited.^ 
Surely  not.  The  objection  then,  is  obviously  to  the  toeigkL  of 
the  evidence  which  is  referable  alone  to  the  Jury,  and  not  to  its 
legality  which  is  determinable  by  the  Court. 

Reject  this  testimony  and  several  of  our  most  important  Pe- 
nal Enactments  become  a  dead  letter.  Conversations  are  over- 
heard between  a  slave  and  a  white  man,  in  which  a  plot  is  laid 
for  stealing,  harboring  or  carrying  off  a  slave,  to  a  free  State; 
is  it  not  competent  to  give  evidence  of  what  was  said  by  both 
of  the  speakers }  We  have  a  stringent  Statute  against  trading 
with  slaves.  The  owmer  of  a  slave  loses  a  bale  of  cotton  or 
some  other  article  of  value,  suspecting  that  it  has  been  sold  to 
some  one  in  the  neighborhood,  he  causes  his  negro  to  be  closely 
watched ;  and  he  is  overheard  a  few  nights  thereafter,  demand- 
ing payment  of  the  purchaser,  who  acknowledges  the  liabihtj 
and  discharges  it.  Is  it  possible  that  the  guilt  of  the  offender 
could  not  be  established  upon  evidence  like  this } 

So  wuth  regard  to  gambling  with  slaves,  selling  or  furnishing  them 
wnth  spirituous  liquors,  and  all  other  offences  in  which  our  slave 
population  are  joint  participaters.  If  I  could  find  no  precedent 
recognizing  the  propriety  of  such  a  rule,  I  should  not  hesitate 
to  make  one,  from  the  absolute  and  indispensible  necessity  rf 
the  case.  I  have  been  so  fortunate,  however,  as  to  lay  my  hand 
Upon  a  direct  autVionly  w^otvMSov^^civwV 
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Rebecca  Hawkins,  a  free  white  woman,  was  tried  in  the  State 
of  Missouri,  for  poisoning  her  husband.  Upon  being  confronted 
with  a  female  slave,  who  assisted  in  administering  the  dose,  the 
accused  thus  accosted  her,  "  Mary,  do  you  say  I  know  anything 
about  this  matter  ?  "  The  girl  answered,  "  yes,  we  all  know 
about  it ;  I  shall  have  to  die,  and  I  am  not  going  to  tell  any 
more  lies  about  it."  The  accused  persisted  in  denying  all 
knowledge  of  the  matter.  At  a  subsequent  interview  at  the 
Sheriff's  house,  Mrs.  Hawkins  again  accosting  the  woman  said, 
"  Mary,  you  have  ruined  us  all."  She  replied,  "  don't  say  I 
have,  mistress ;  you  know  you  sent  Garster  for  the  poison,  and 
you  sent  Ned  to  Grarster's  for  it ;  and  when  it  came,  you  told  me 
to  put  some  into  a  cup  and  bring  it  to  you.  I  did  so,  and  you 
poured  some  coffee  in  the  cup ;  Hawkins  took  the  cup  and 
drank  its  contents  ;  the  poison  was  ratsbane." 

The  evidence  was  received  on  the  trial,  and  from  this  judg- 
ment of  the  Circuit  Court  the  defendant  appealed,  and  assigned 
for  error  the  admission  of  this  testimony. 

The  Supreme  Court  say,  "  That  negroes  cannot  testify  against 
white  persons,  is  clear."  (The  Circuit  Judge  was  very  explicit 
in  so  instructing  the  Jury,  in  the  present  case.)  "  But  this  rule 
cannot  be  carried  so  far  as  to  exclude  the  conversation  of  a  negro 
with  a  white  person,  when  the  conversation  on  the  part  of  the  ne- 
gro is  merely  given  in  evidence,  as  an  inducement  and  illustration 
of  what  was  said  by  the  white  person.  If  the  conversation  of  the 
negro  had  been  proved  by  herself,  then  it  would  clearly  have 
been  illegal.  Here  the  State  proved  by  competent  witnesses, 
that  certain  remarks  were  made  to  the  plaintiff  in  error,  in  order 
to  show  what  her  reply  was.  It  is  a  matter  of  indifference  by 
whom  they  were  made.  It  is  a  fact  which  may  be  proved,  like 
any  other  fact  in  the  case." 

[6.]  2d.  The  next  ground  taken  in  the  application  for  a  new 
trial  is,  that  the  Court  erred  in  permitting  the  State's  counsel,  in 
his  concluding  argument  to  the  Jury,  to  suppose  that  the  negro 
Tom,  the  property  of  Berry,  and  who  was  implicated  with  his 
master,  as  an  accomplice  in  the  larceny,  had,  when  rema?6d  Mt 
of  the  prisoner's  presence,   corroborated  the  statements  of  Wl^. 
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as  to  Berr)''s  guilt.  It  is  contended  that  it  was  the  duty  of  the 
Court  to  have  stopped  the  counsel  or  to  have  disabused  the  minds 
of  the  Jur)',  by  way  of  charge,  from  the  improper  impressions 
thus  produced. 

It  is  due  to  the  presiding  Judge,  to  mention  that  he  states  in 
the  bill  of  exceptions,  tliat  the  irregularity  complained  of,  esca- 
ped his  notice,  and  that  in  his  general  charge  to  the  Jury,  he 
instructed  them  expressly  to  disregard  any  and  all  statements 
made  by  counsel,  which  were  not  supported  by  the  evidence. 

That  the  practice  complained  of  is  highly  reprehensible,  no 
one  can  doubt.  It  ought  in  every  instance  to  be  promptly  re- 
pressed. For  counsel  to  undertake  by  a  side  wind,  to  get  that 
in  as  proof  which  is  merely  conjecture,  and  thus  to  work  a  pre- 
judice in  the  mind  of  the  Jury,  cannot  be  tolerated.  Nor  ou^t 
the  presiding  Judge  to  wait  until  he  is  called  on  to  interpose. 
For  it  is  usually  better  to  trust  to  the  discrimination  of  the  Juiy 
as  to  what  is,  and  what  is  not,  in  evidence,  than  for  the  oppo- 
site counsel  to  move  in  the  matter.  For  what  practitioner  has 
not  regretted  his  untoward  interference,  when  the  counsel  thus 
interrupted,  resumes,  "  yes,  gentlemen,  I  have  touched  a  tender 
spot,  the  galled  jade  will  wince  ;  you  see  where  the  shoe  pinch- 
es." 

Is  it,  I  ask,  worthy  of  the  noblest  of  professions  thus  to  sport 
with  the  life,  liberty,  and  fortune  of  the  citizen?  A  profession 
which  is  the  great  repository  of  the  first  talents  in  the  country, 
and  to  whose  standard  the  most  gifted  habitually  flock,  as  offer- 
ing the  highest  inducements  of  reputation,  wealth,  influence, 
authority  and  power,  which  the  community  can  bestow. 

I  would  be  the  last  man  Uving,  to  seek  to  abridge  freedom  of 
speech,  and  no  one  witnesses  with  more  unfeigned  pride  and 
pleasure  than  myself,  the  effusions  of  forensic  eloquence,  daily 
exhibited  in  our  Courts  of  Justice.  For  the  display  of  intellec- 
tual power,  our  bar  speeches  are  equalled  by  few,  surpassed  by 
none.  Why,  then,  resort  to  such  a  subterfuge  ?  Does  not  his- 
tory, ancient  and  modern — nature,  art,  science  and  philosophy — 
the  moral,  political,  financial,  commercial  and  legal — all  open  to 
counsel,  their  rich  and  *m^iskaAvs^2^\^  \i^^^\^      for  illustration? 
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Here,  under  the  fullest  inspiration  of  excited  genius,  they 
may  give  vent  to  their  glowing  conceptions,  in  thoughts  that 
breathe  and  words  that  burn.  Nay  more,  giving  reins  to  their 
imagination,  they  may  permit  the  spirit  of  their  heated  enthusi- 
asm to  swing  and  sweep  beyond  the  flaming  bounds  of  space 
and  time — extra  flammantia  mcenia  mundi.  But  let  nothing 
tempt  them  to  per\  ert  the  testimony,  or  surreptitiously  array  be- 
fore the  Jury,  facts  which,  whether  true  or  not,  have  not  been 
proven. 

Thirdly.  Another  ground  occupied  in  the  motion  for  a  new 
"trial  livas,  because  the  verdict  of  the  Jury  was  contrary  to  law 
and  the  charge  of  the  Court. 

[7.]  Whether  the  verdict  was  contrary  to  law,  will  depend 
upon  the  conclusion  to  which  we  shall  come  at  the  close  of  this 
case.  In  what  sense  the  iwry  prejudges  of  the  law  in  criminal 
cases,  is  an  interesting  inquiry,  which,  owing  to  the  unavoidable 
length  of  this  opinion,  we  shall  reserve  for  future  investigation. 
The  entire  charge  of  the  Court,  not  having  been  incorporated 
in  the  record,  w^e  have  no  means  of  ascertaining  certainly  wheth- 
er the  verdict  was  contrary  to  the  charge  or  not.  So  much  of  it 
as  is  given,  is  not  in  conflict  with  the  verdict  of  the  Jury. 

[8.]  Fourthly,  Because  the  verdict  was  contrary  to  evidence, 
and  without  evidence. 

In  addition  to  the  conduct  and   response  of  Berry,  when  ac- 
cused by  Phil,  he  refused  to  have  his  foot  measured  to  see  whether 
it  corresponded  with  the  tracks  which  were  made,  saying  "  it  was 
enough  to  make  a  white  man's  blood  boil,  to  measure  his  foot ;" 
notwithstanding  all  the  rest  of  the  company  present  had  prompt- 
ly submitted  to  the  proceeding.     He  maintained  the  innocence 
of  his  man  Tom,  exhorting  him  to  tell  all  he  knew,  but  declare 
ing  at  the  same  time,  in  the  hearing  of  the  boy,  that  he  knew 
nothing  about  the  matter  ;  for  that   he  saw  him  working  in  his 
patch,  a  distance  of  from  one  hundred  and  fifty  to  two  hundred 
yards  from  Beny's  house,  at  1 1  o'clock  on  the  night   when  the 
things  were  stolen ;  wliereas  everj  circumstance  pointed  to  Tom 
as  the   coadjutor  of  Phil,  in  conveying  the   trunk  to  the  lane^ 
where  it  was  plundered  of  its  contents.     Again,  he  assigned  k 
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false  reason  for  the  speedy  departure  from  home  of  his  son  Richard, 
soon  after  the  offence  was  committed — stating  that  the  ground  was 
too  wet  for  him  to  plough,  which  was  not  true.  He  feigned  ig- 
norance of  the  whole  affair,  when  it  was  first  communicated  to 
him  that  Montgomery's  money  was  stolen.  He  said  he  had  not 
heard  a  word  of  it,  although  he  lived  on  the  same  public  high- 
way and  within  a  few  miles  of  Montgomery.  But  forgetting 
himself,  he  subsequently  remarked,  in  the  same  interview  with 
the  witness,  who  deposed  to  the  previous  conversation,  that  he 
and  his  wife  '^  were  talking  about  it  last  night,  and  we  thought 
Hke  money  was  stolen  Sunday  night,  when  Mr.  Montgomery  and 
his  wife  were  at  Rome  attending  meeting." 

Besides  all  this,  the  witnesses  traced  the  tracks  of  a  horse  and 
mule,  to  where  they  had  been  tied  in  the  woods  about  two  hun- 
dred yards  from  the  road  where  the  trunk  had  been  found.  The 
horse  was  shod,  and  upon  being  measured,  the  tracks  fitted  the 
feet  of  Berry's  horse  and  mule.  So  also,  did  the  black  hair 
which  had  been  rubbed  off  on  a  shrub  where  the  horse  was 
fastened,  correspond  in  color  with  that  of  the  horse. 

It  cannot,  therefore,  with  any   propriety  be  affirmed,  that  the 

verdict  of  the  Jury  was  without  evidence.     As  to  its  suflSciency, 

*it  does  not  become  us  to  express  our  opinion.     The  rule  is  well 

%  settled,  that  the  Jurj'  alone  have  the  power  to  determine  upon 

;  the  force  and  effect  of  the  circumstances  proved,  and  whether 

•  they  are  sufficient  and   satisfactory  to  warrant  them  in   finding 

the  defendant  guilty  or  not.     1  PkH.  Ev.  156.     2  H.  Black.  R. 

297.     6  Peters'  R.  698.     2  StarL  on  Ev.  681,  to  683. 

[9.]  Fi/Vily.  The  next  ground  taken  for  a  new  trial  is,  that 
the  Jury  were  allowed  to  disperse  for  the  night,  without  a  bailiff? 
after  they  had  heard  a  portion  of  the  evidence,  and  to  mix  and 
mingle  with  the  community,  although  it  was  done  at  the  sug- 
gestion of  defendant's  counsel,  upon  an  inquiry  being  made  by 
the  Court,  "what  should  be  done  with  the  Jury  ?  " 

Ordinarily,  it  is  the  duty  of  the  Court  to  keep  the  Jury  togeth- 
er in  a  criminal  case,  from  the  time  it  is  submitted  to  them,  until 
they  are  finally  discharged  from  its  consideration.     And  no  ap- 
plication should  be  addressed  \)^  \!ck!&  C^Mxt  to  counsel,  to  allow 
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the  Jury  to  disperse.  It  is  odious  to  refuse  and  calculated  to 
prejudice  the  party  with  the  Jury  who  withholds  his  consent. 
Counsel  are  placed  under  a  species  of  moral  duress. 

[10.]  Should  the  attorneys  on  both  sides  unite  in  asking  this 
indulgence  or  relaxation  of  the  law,  there  would,  in  that  event, 
be  no  impropriety,  perhaps,  in  granting  it,  at  least  in  the  trial  of 
petty  offences.  But  knowing  the  temptation  to  tamper  with 
Juries,  and  the  difficulty,  yea,  I  might  say  the  utter  impossibili- 
ty of  preventing  them  from  being  intermeddled  with,  it  is  a  dis- 
cretion which  should  be  very  cautiously  exercised,  under  8By 
circumstances. 

[11.]  The  administration  of  justice  should  not  only  be  pure, 
but  above  suspicion. 

And  it  is  the  less  necessary  since  the  passage  of  the  Statute 
allowing  the  Jury  to  be  furnished  at  their  room  with  all  proper  re- 
freshments and  comforts,  during  their  deliberations. 

And  although  the  separation  in  this  case  was  by  the  authority 
of  the  Court,  and  upon  the.  consent  of  counsel,  yet,  if  the  de- 
fendant could  have  shown  that  any  improper  communication 
had  taken  place  between  any  of  the  Jury  and  other  persons 
during  their  dispersion,  we  should  have  held  it  good  cause  for 
awarding  a  new  trial.  He  made  no  such  attempt,  neither  was 
there  any  misconduct  imputed  to  the  Jury  while  they  were  sepa- 
rated. 

[12.]  Sixthly.  Because  there  was  no  sufficient  proof  as  to 
the  identity  of  the  property  stolen. 

This  is  virtually  the  same  point  as  that  taken  in  the  iiflh  and 
last  ground  of  the  motion  to  arrest  the  judgment. 

If  the  charge  in  the  indictment  that  the  defendant  stole  gold 
and  silver  coin  of  the  value  of  two  thousand  dollars,  and  bank 
notes  of  the  value  of  five  thousand  dollars,  &c.  is  from  the  ne- 
cessity of  the  case  all  the  allegation  of  property  and  value  that 
the  law  requires,  as  we  hold  that  it  is,  then  the  evidence  need 
not  be  more  particular.  It  is  not  necessary  to  prove  that  so 
much  of  the  coin  were  Washingtons  or  eagles,  or  halC  eagles,  or 
Spanish  milled  dollars,  or  American  half  dollars,  or  that  the  bank 


/ 


526  SUPREME  COURT  OF  GEORGIA. 


Berry  vs.  The  State  of  Georgia. 


notes  were  each  of  such  a  date,  issued  by  a  particular  bank  and 
payable  to  some  certain  person. 

A  gentleman  recently  died  in  this  State  with  upwards  of  sev- 
enty thousand  dollars  of  cash  in  his  house,  all  of  which,  except 
about  eight  thousand  dollars,  was  in  specie ;  and  among  the 
rest,  several  half  bushels  of  dimes.  How  impossible  for  the 
owner  who  was  years  in  hoarding  up  this  treasure,  much  more  so 
for  his  representative,  to  have  alleged  and  proved  each  particular 
piece  of  money  or  paper,  had  the  box  or  boxes  which  contained 
it  been  stolen. 

[13.]  Seventhly.  Because  there  was  no  proof  that  the  money 
was  stolen  from  a  dwelling  house. 

William  Montgomery  testified  that  on  the  night  of  the  17th 
April,  1850,  his  house  was  opened  and  a  large  trunk  taken  out 
from  the  room  where  he  vsually  slept,  and  where  his  wife  was 
sleeping  at  the  time — he  having  occupied  another  apartment  in 
the  same  dwelling  that  night  on  account  of  the  sickness  of  his 
wife ;  that  the  trunk  contained  between  seven  and  ten  thousand 
dollars  in  money — two  thousand  in  gold  and  silver  and  upwards 
of  five  thousand  in  bank  notes,  besides  promissory  notes 
amounting  to  between  three  and  four  thousand  dollars ;  that  the 
trunk  was  taken  two  or  three  hundred  yards  from  the  house, 
broken  open  and  rifled  of  its  contents. 

This  extract  from  the  testimony  of  the  prosecutor,  is  the  only 
reply  which  we  deem  it  necessary  to  make  to  this  objection. 

Eighthly,  Because  proof  that  a  trunk  was  taken  and  carried 
away,  in  which  there  was  money  and  divers  other  things,  does 
not  sustain  an  allegation  of  taking  and  carrying  away  money. 

The  testimony  shows  that  the  trunk  and  the  tide  deeds  to 
property  were  left,  while  the  money  was  abstracted  and  carried 
off:  and  this  establishes  the  qiio  aiiimo  with  which  the  trunk 
was  taken — that  it  was  ah  imtioj  the  kernel  the  rogue  was 
after,  and  not  the  shell. 

[14.]  JSinthly.  A  new  trial  was  insisted  upon,  on  the  ground 
of  newly  discovered  evidence. 

The  witness,  Samuel  Stewart,  had  been  employed  by  the  pros- 
ecutor, to  pretend  friendship  and  proffer  assistance  to  Berry,  and 
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thus  endeavor  to  draw  from  him  something  that  would  tend  to 
a  discovery  of  his  guilt.  Stewart,  in  furtherance  of  this  plan, 
had  sent  the  negro  Phil  to  counsel  with  Berry,  while  he  listened 
in  secret  to  what  passed  between  them  ;  and  Berry  swears  that 
Stewart  will  testify,  that  he  neither  saw  nor  heard  any  tiling 
which  would  lead  to  his  conviction.  Berry,  in  addition  to  his 
own,  filed  the  deposition  of  Dr.  J.  D.  Dickerson,  who  states 
that  "  long  before  the  trial^^^  Stewart  communicated  to  him  the 
foregoing  facts.  He  further  swears,  that  Stewart  "  was  sick  of 
fever  "  when  his  (Dickerson's)  deposition  was  taken. 

Applications  for  new  trials  on  account  of  newly  discovered 
evidence,  are  not  favored  by  the  Courts.  In  South  Carolina  it 
has  been  repeatedly  held,  that  new  trials  will  not  be  granted  on 
this  ground  alone.  Buchanan  vs,  Carolin^  1  Brevard^  185. 
Fover  vs,  Baldwick^  3  Brevard^  350.  Evans  vs,  Rogers^  2  JV. 
fy  M,  563.     State  vs.  Harding,  2  Bay,  267. 

Upon  the  following  points  there  seems  to  be  a  pretty  general 
concurrence  of  authority,  viz  :  that  it  is  incumbent  on  a  party 
who  asks  for  a  new  tri*il,  on  the  ground  of  newly  discovered  ev- 
idence, to  satisfy  the  Court,  IsJ.  That  the  evidence  has  come  to 
his  knowledge  since  the  trial.  2d.  That  it  was  not  owing  to 
the  want  of  due  diligence  that  it  did  not  come  sooner.  3d. 
That  it  is  so  material  that  it  would  probably  produce  a  different 
verdict,  if  the  new  trial  were  granted.  4th.  That  it  is  not  cu- 
mulative only — viz ;  speaking  to  facts,  in  relation  to  which  there 
was  evidence  on  the  trial.  5th.  That  the  affidavit  of  the  wit- 
ness himself  should  be  produced,  or  its  absence  accounted  for. 
And  6th,  a  new  trial  will  not  be  granted ,  if  the  only  object  of 
the  testimony  is  to  impeach  the  character  or  credit  of  a  witness. 
The  Commonivealth  vs,  Murray ,  2  .^shmead,  41.  The  Common" 
wealth  vs,  WilliamSy  Ibid,  69.  Smith  vs,  Matthews,  6  Miss.  R. 
600.  Robins  vs.  Fowler,  2  Pike,  133.  Glover  vs.  Woolsey, 
Dud.  Geo,  R  85.  Middleton  vs.  Adams,  13  Vermont,  5^5.  Mc- 
htire  vs.  Young,  6  Black.  496.  Harbour  vs.  Raybum,  7  Yerg. 
432.  Cosari  vs.  Lisl^,  1  Meigs,  65.  Mechanic's  Fire  Ins.  Co.  vs. 
Mcholsj  1  How.  410.  Hinds  vs.  Terry,  Walker,  80.  Kirby  vs. 
Walford,    14    Vermont,  414.     Camming  vs.   Walden,  4  Black. 
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307.  CommoTtwealtk  vs.  Flanagan,  7  Watis  ^  Serg.  415.  Ter- 
recevs.  The  Protection  Ins,  Co.  11  Ohio,  147.  Den  vs.  Winter- 
matey  1  Green.  177.  McGavock  vs.  Brewer ,  4  Humph.  251. 
Gardner  vs.  Mitchell,  6  Pick.  R.  114.  Chambers  vs.  Chambers,2 
A.  K.  Marshall,  348.  Msop  vs.  Ins.  Co.  1  Simmons,  451.  Pike 
vs.  Evans,  15  Johns.  R.  210.  Webber  vs.  Ives,  1  Tykr,  441. 
Chambers  vs.  Brewer,  Cooke,  292.  Lester  vs.  The  Statej  1 1  Can* 
R.  15.     Knox  vs.  Work,  2  ^nm.  Rep.  582. 

Tried  by  these  tests,  this  showing  is  strikingly  deficient  in 
several  important  particulars.  It  does  not  appear  from  the  affi- 
davits accompanying  this  motion,  that  the  materiality  of  Stew- 
art's testimony  came  to  the  knowledge  of  the  defendant  since 
the  trial.  He  does  not  so  swear,  and  from  the  statement  of 
Dr.  Dickerson,  that  the  facts  which  it  is  proposed  to  prove  by 
the  witness,  were  imparted  to  him  "  Imig  before  the  trial,^^  we 
may  infer  that  Mr.  Berry  w^as  in  possession  of  them  previous 
thereto.  It  is  enough  at  least,  that  he  does  not  negative  this 
hypothesis.     It  should  appear  affirmatively  that  he  has  not. 

But  is  the  testimony  material  ?  Would  it  be  likely  to  change 
the  verdict  which  has  been  rendered  ?  In  the  first  place,  we 
are  inclined  to  think  it  would  be  inadmissible  if  offered.  It  es- 
tablishes nothing.  The  witness  would  swear,  that  notwithstand- 
ing he  sought  and  obtained  opportunities  favorable  for  that  pur- 
pose, yet,  he  neither  saw  nor  heard  any  thing  calculated  to 
criminate  Berry.  Testimony  like  this,  would  not  weigh  a  feath- 
er, even  if  it  were  competent. 

In  the  next  place,  why  was  not  the  affidavit  of  Stewart  him- 
self produced  ?  Dr.  Dickerson  states,  it  is  true,  that  at  the 
time  his  deposition  was  taken,  Stewart  was  sick  of  fever.  Does 
this  fact  sufficiently  account  for  its  absence,  or  excuse  its  non- 
production  ?  One  may  be  sick  of  a  fever,  and  yet  abundandy 
able  to  qualify  to  a  deposition.  He  resided  in  the  place  where 
the  trial  took  place,  and  the  record  does  not  show  that  he  was 
too  unwell  at  all  times  thereafter,  to  give  his  affidavit. 

During  the  progress  of  the  trial,  John  Sale  was  sworn  as  a 
witness  in  behalf  of  the  State.  He  testified,  that  he  had  had 
several  conversations  with  Berry,  respecting  this  theft.     In  one 
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of  them,  Berry  said  that  he  would  hke  to  compromise  with 
Montgomery  ;  that  the  money  would  never  be  got  out  of  him, 
unless  it  was  whipped  out.  Witness  added,  that  from  what 
Berry  said,  "  he  thought  he  knew  where  the  money  was." 

Counsel  lor  the  defendant  objected  to  the  opinion  or  belief  of  the 
witness.  The  objection  was  overruled,  and  the  testimony  allowed. 
Which  decision  was  excepted  to,  and  the  same  is  now  assigned 
as  enor. 

[15.]  It  is  an  elementary  principle  of  the  law  of  evidence, 
that  the  understanding  and  opinion  of  witnesses  are  not  be  re- 
ceived, except  in  matters  of  science,  and  a  few  other  special 
cases  resting  upon  particular  circumstances.  McKee  vs.  J^elsonj 
4  C€fwen^  355.     Murray  vs.  Beihunejl  Wend.  R.  196. 

[16.]  It  is  the  business  of  witnesses  to  state  facts,  and  it  is 
the  province  of  the  Jury,  under  the  direction  of  the  Court,  to 
draw  such  inferences  and  conclusions  from  these  facts,  as  in 
their  judgment  they  will  warrant.  Twelve  men  and  not  one.  are 
to  determine  the  matter  in  issue.     6  Cowen,  162. 

[17.]  And  yet,  there  are  a  variety  of  cases  in  which  a  vrit- 
ness  is  permitted  to  give  his  opinion  in  evidence,  in  connection 
with  the  facts  upon  which  it  is  founded. 

[18.]  In  cases  of  insanity,  this  practice  is  now  generally,  if 
not  universally  admitted.  3  Stark.  Ev.  1707,  mie  2,  and  cases  cited. 
Lester  vs.  Pitsjord^  7  Vermont^  158.  Clarke  vs.  Staie^  12  Ohio  R. 
483,  died  in  7  Law  Reporter^  JVb.  7,  title  Insanity. 

f  19.]  In  The  Commonwealt/i  vs.  Thompson  et  al.  (3  Dana^ 
301,)  a  witness  called  to  prove  the  sufficiency  of  sureties,  hav- 
ing stated  that  at  the  date  of  the  bond,  they  owned  estate  ex- 
ceeding its  amount,  added,  "  then  he  considered  them  good." 
Objection  w^as  made  to  the  latter  portion  of  this  testimony,  as  no 
more  than  the  opinion  of  the  witness.  The  Court  of  Appeals 
say,  "after  the  witness  had  stated  the  fact  that  the  sureties  owned 
property  exceeding  in  value  the  amount  of  their  liability,  his 
"  considering "  them  good,  should  have  been  deemed  to  have 
been  a  deduction  from  the  fact  which  he  had  thus  affirmed. 

In  Gentry  vs.  Polly  McMinniSy   {Ibidj  383,)  the  question  was 
one  of  freedom  or  slavery.     In  the  course  of  the  trial,  the  iden- 
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iity  of  the  party  was  a  material  fact  The  Circuit  Judge  refused 
to  withdraw  from  the  Jury  the  opinion  of  one  of  the  witnesses 
upon  this  subject,  accompanied  as  it  w^as  with  the  facts  upon 
which  it  was  founded.  And  upon  writ  of  error,  the  judgment 
was  affirmed.  Chief  Justice  Robertson  remarked,  that  "the 
opinion  as  to  the  identity  of  the  defendant,  was  a  deduction  from 
the  facts  given  in  evidence." 

In  Griffin  vs.  Broum^  (2  Pick.  R.  303,)  the  question  of  insol- 
vency arose  collaterally,  and  a  deponent  stated,  that  from  his 
knowledge  of  the  debtor's  circumstances,  he  was  able  to  pay  a 
debt  of  a  certain  amount ;  that  during  a  certain  period  after  his 
escape  from  Massachusetts  to  New  York,  he  must  have  spent  a 
very  large  amount  of  money — ^from  800  to  1000  dollars — as 
the  deponent  verily  believed.  It  was  held  that  this  testimony  was 
admissible,  not  being  opinion  merely,  but  reasons  given  for 
a  fact  stated  by  the  deponent. 

In  Mahony  vs.  Ashion^  (4  Harris  §■  McH.  63,)  the  deposition 
of  John  Wheat  was  rejected,  because  the  same  contained  the 
opinion  merely  of  the  w^itness,  uncoupled  with  the  facts  from 
whence  his  conclusions  were  drawn,  or  opinion  formed. 

In  Morse  vs.  2  he  State ^  (6  Con.  R.  9,)  the  point  in  controversy 
was  as  to  the  age  of  one  VanGrandt.  William  Oaks  stated, 
that  he  should  think  from  his  appearnce  that  he  was  a 
minor  between  the  age  of  fourteen  and  seventeen  years. 
Upon  writ  of  error,  the  Supreme  Court  of  Connecticut  held, 
that  the  testimony  of  Oaks  was  inadmissible.  "  It  was," 
says  Homier^  Chief  Justice,  "  opinions  entirely  abstracted  from 
fact.  Had  the'  witness  testified  to  the  facts  indicative  of  Van 
Grandt's  age,  and  accompanied  them  with  his  belief  or  opinion, 
I  should  have  considered  the  testimony  competent." 

In  Burt  vs.  Gamny  (4  Harr.  Sf  Johns.  507,)  a  part  of  the  tes- 
timony of  Dorsey,  the  witness,  was,  that  tlie  sum  of  $150  retain- 
ed by  Wallis,  as  he  (witness)  ^^  understood  and  presuTned/*  was 
about  the  sum  intended  to  be  charged  for  discount  upon  the  said 
note  :  Heldj  that  the  expression,  as  he  (witness)  ^^  ftndersiood  and 
presumedy^  taken  alone  and  unconnected  with  other  words  used 
by  him,  imparted  his  opinion  merely,  and  were  in  themselves  in- 
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admissible ;  but  that  they  could  not  be  separated  from  the  oth- 
er portion  of  the  testimony,  without  doing  more  mischief  than 
the  retaining  of  them  would  do. 

It  would  seem,  then,  that  while  with  a  few  excepted  cases,  \ 
the  mere  opinion  of  the  witness,  unaccompanied  with  the  facts  upon 
which  it  is  founded,  is  inadmissible  evidence,  that  in  a  great 
variety  of  other  cases  it  is  not  illegal  to  admit  it,  provided  it  be 
coupled  with  the  facts  upon  which  it  is  founded ;  and  in  no 
case  do  I  find  the  testimony  rejected,  provided  the  deposition 
sets  forth  the  facts  from  which  the  opinion  is  deduced. 

Under  these  circumstances,  is  it  possible  to  draw  a  line  of 
demarcation  ?  To  state  definitely  in  what  cases  the  belief  of 
the  witness  may  be  expressed,  and  when  it  must  be  excluded  ? 

[20.]  Perhaps  the  distinction  should  be  this — although  I  am 
firee  to  confess  that  I  find  none  such  drawn  in  the  books — that 
where  the  question  at  issue  is  one  of  opinion  merely ^  as  that  of 
sanity  or  insanity,  solvency  or  insolvency,  personal  identity, 
handwriting,  age,  &c.  that  in  all  such  cases  it  should  be  allow- 
able for  the  witness  to  give  his  opinion  in  connection  with  the 
facts  upon  which  it  is  founded.  For  in  all  these  cases,  the 
conclusion  of  the  witness  is  the  result  of  a  thousand  nameless 
things,  alike   frequently  inexplicable  and  incommunicable. 

[21.]  But  where  ma//er5  o/'^d  are  to  be  tried — as  contracts, 
crimes,  torts,  trespass  on  the  case,  and  such  like — ^that  then 
the  testimony  should  be  restricted  to  words  and  facts  only — re- 
pudiating entirely  the  opinion  or  belief  of  the  witnesses. 

[22.]  Looking  to  the  nature  of  the  investigtttian^  is  not  this 
distinction  founded  in  good  sense  and  the  nature  of  things  ? 

Applied  to  the  ca»e  at  baf,  this  rule  would  of  course  exclude 
that  portion  of  the  testimony  of  Mr.  Tate,  which  was  objected 
to.  But  it  is  n€t  a  matter  of  sufficient  importance  to  justify  us 
in  setting  aside  the  verdict.  It  could  not  change  the  complex- 
ion of  the  case.  Nor  do  I  feel  authorized  to  apply  this  test, 
until  it  has  received  the  sanction  of  a  majority,  at  least,  of  the 
Court,  if  it  ever  shall. 

A  new  tKal  must  be  denied. 


7- 


/ 


532  SUPREME  COURT  OF  GEORGIA. 


y  Morris  r».  City  Council  of  Rome. 

y 

w.         No.  76. — Erastus  Morris,  plaintiff  in  error,  w.  The  City  Coun- 
cil OF  Rome,  defendant. 

[1.]  Where,  by  the  charter  incorporating  the  City  of  Home,  which  gave 
power  and  authority  to  the  Mayor  and  Council  to  pass  all  by-laws  and  or- 
dinances, that  should  appear  to  them  necessary  and  proper  for  the  secu. 
rity,  welfare  and  interest  of  said  City,  or  for  preserving  the  peace,  health, 
order  and  good  government  thereof,  and  also  to  authorize  said  Mayor  and 
Council  to  license  persons  to  retail  spirituous  liquors  within  the  said  City: 
Held,  that  it  was  competent  for  said  Mayor  and  Council  to  pass  an  ordi- 
nance to  prohibit  the  retail  of  spirituous  liquors  by  those  to  whom  license 
had  been  granted,  within  the  City,  after  the  hour  of  ten  o'clock  at  night^ 
such  ordinance  not  essentially  impairinff  the  right  to  retail  imder  the  li- 
cense granted,  but  only  regulating  the  exercise  of  it,  for  the  benefit  of  the 
peace,  order  and  good  government  of  the  City. 

Certiorari^  from  Floyd  Superior  Court.  Decided  by  Judge 
John  H.  Lumpkin,  July  Term,  1851. 

Erastus  Morris  and  another,  as  partners,  obtained  a  license 
from  the  City  Council  of  Rome,  to  retail  liquors  in  the  City  lim- 
its.    The  license  was  issued  March  1st,  1850. 

In  April,  1850,  the  City  Council  published  an  ordinance,  by 
which,  among  other  things,  tlie  keepers  of  retail  shops  were  for- 
bidden, under  a  penalty,  to  keep  their  shops  open  after  the  hour 
of  10  o'clock,  P.  M. 

In  June,  1850,  Erastus  Morris  was  brought  before  tlie  Coun- 
cil, and  fined  for  a  violation  of  the  above  named  ordinance ;  up- 
on which  he  applied  to  the  Judge  of  the  Superior  Court  for  a 
writ  of  certiorari,  on  the  ground — 

1st.  That  the  City  Council  of  Rome  had  no  power,  under  their 
charter,  to  estabUsh  the  said  ordinance. 

2d.  Because  the  said  ordinance  could  not  be  applied  to  per- 
sons who  had  paid  for  and  obtained  licenses  prior  to  its  publi- 
cation. 

3d.  Because  the  offence  being  committed  by  a  firm,  one  of 
the  parties  could  not  be  punished  separately. 


•  ■  V 
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On  hearing  the  application  for  a  certiorari^  the  same  was  re- 
fused, to  which  decision  the  plaintiff  in  error  excepted. 

Akin,  for  plaintiff  in  error. 

No  one  appearing  for  defendant,  the  plaintiff  was  allowed  to 
proceed,  ex  parte. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  main  question  made  by  the  record  in  this  case  is, 
whether  the  City  Council  of  Rome  had  the  power  and  authority, 
under  the  charter,  to  enact  the  ordinance  of  which  the  plaintiff 
in  error  complains. 

By  the  5th  section  of  the  Act  incorporating  the  City  of  At- 
lanta, it  is  declared,  tliat  the  "  Mayor  and  Council  shall  have 
full  power  and  authority  to  pass  all  by-laws  and  ordinances  that 
shall  appear  to  them  necessary  and  proper  for  the  security,  wel- 
fare and  interest  of  the  said  City,  or  for  preserving  the  peace, 
health,  order  and  good  government  thereof."  By  the  22d  sec- 
tion of  said  Act,  it  is  enacted,  that  each  and  every  provision 
contained  in  the  Act  of  1847,  relating  to  the  City  of  Atlanta, 
shall  apply  to  and  be  of  force  as  to  the  City  of  Rome.  Pamph- 
let Laws,  1847,  56. 

We  will  concede  that  the  City  Council  of  Rome  had  granted  a 
license  to  the  defendants  to  retail  spiritous  liquors  within  the 
City,  prior  to  the  date  of  the  ordinance  in  question,  which  by 
the  18th  section  of  the  Act  they  have  the  authority  to  do,  then 
the  inquiry  is,  does  the  ordinance  complained  of  violate  or  im- 
pair any  legal  right  of  the  defendant,  acquired  by  virtue  of  such 
license  ?  We  do  not  think  that  it  does.  It  is  true,  the  ordinance 
prohibits  him  from  retailing  after  the  hour  of  ten  o'clock  at 
night,  but  this  does  not  essentially  impair  his  right  to  retail  spir- 
ituous liquors  under  the  license  granted  to  him ;  it  only  regtUaies 
the  exercise  of  that  right,  which  the  Mayor  and  Council,  under 
the  authority  delegated  to  them  by  the  Legislature,  have  deemed 
to  be  "  necessary  and  proper  for  the  security,  welfare  and  inter- 
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est  of  said  City,  and  for  preserving  the  peace,  order  and  good 
government  of  the  same."  JVaigle  vs.  The  City  Council  of  jJu- 
gustOy  5  Ga.  Rep.  549.  So  far  from  considering  the  ordinance 
unnecess^jj^  or  obnoxious  to  the  peace  and  good  government  of 
the  City,  we  think  it  is  eminently  calculated  to  be  productive  of 
the  best  results ;  at  any  rate,  the  competent  authority  has  so  ad- 
judged, and  the  defendant,  as  one  of  the  citizens  of  Rome,  is 
bound  to  conform  thereto,  so  long  as  it  remains  the  law  of  the 
City. 

The  objection,  that  inasmuch  as  the  license  was  granted  to 
two  co-partners,  by  their  <rm  name,  to  retail,  and  only  one  of 
them  was  fined  for  a  breach  of  the  ordinance,  we  have  only  to  re- 
mark, Ihat  the  partner  who  molded  the  /ou^has  been  punished  by 
the  imposition  of  the  penalty  prescribed,  who  is  alone  liable  for 
the  violation  of  the  ordinance,  and  not  his  co-partner,  who  did 
not  violate  it. 

Let  the  judgment  of  the  Court. below  be  affirmed. 


No.  77. — Few  Gordon,  plaintiff  in  error,  vs.  Rice  B.  Gbeen 

and  Wife,  defendants. 

[1.]  A  remainder  in  personalty  cannot  be  created  by  parol,  but  a  remainder 
of  personalty  in  trust  may  be  proven  by  a  declaration  of  the  trust  in  writ- 
ing, made  by  the  trustee,  setting  forth  the  nature  and  objects  of  the  trast 
clearly  and  distinctly. 

[2.]  The  answer  to  a  bill  in  Chancery,  filed  by  the  party  making  a  remaind- 
er by  parol  in  trust,  against  the  trustee,  which  clearly  admits  the  nature 
and  objects  of  the  trust:  Held tohe  admissible  to  sustain  the  remainder, 
in  an  action  by  the  cestui  que  trust,  against  the  trustee,  for  the  trust  fund. 

[8.]  It  was  agreed  between  A  and  B,  that  if  B  would  undertake  the  man- 
agement of  A's  afiB&irs,  and  collect  in  certain  funds  due  to  her,  that  **  B 
should  retain,  out  of  the  first  money  received  on  her  account,  the  amount 
of  $1000,  five  hundred  of  which  was  to  be  his  then,  and  the  remaining 
five  hundred  he  was  to  retain  and  use  as  his  own,  but  at  her  death  was  to 
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pay  over  to  C  the  amount  of  the  five  hundred  dollars,  without  interest :" 
Jlel^i^  that  this  agreement  created  a  gift  to  B  in  trust  for  the  use  of  C, 
to  be  paid  to  C  at  the  death  of  A,  without  accountability  for  interest. 

[4.]  Held,  that  the  gift  was  perfected  so  soon  as  the  fund  was  collected  by 
B,  and  was  then  irrevocable. 

[6.]  A  trust  of  personalty  may  be  created  and  proven  by  parol.    • 

[6.]  No  particular  form  of  words  is  necessary  to  create  a  trust.  It  will  be 
sufficient  if  the  intention  be  manifest  that  the  donee  shall  not  have  the 
sole  beneficial  interest  in  the  property. 

[7.]  Held,  that  in  an  action  by  C  against  B,  for  this  fund,  after  the  death  of 
A,  a  count  charging  that  B  was  indebted  to  C,  in  so  much  mooey  received 
from  A,  for  the  use  of  C,  was  sufficient  to  let  in  evidence  the  answer  of  B 
to  a  bill  in  Equity,  filed  by  A  against  B,  in  which  B  sets  forth  the  agreement 
before  recited,  and  admits  the  fund  in  his  hands ;  and  farther,  that  it  wu 
not  a  good  objection  to  the  admissibility  of  B's  answer,  that  the  bill  and 
decree  in  the  case  was  not  also  put  in  evidence  by  C,  the  plaintiff  in  the 
action. 

Assumpsit,  in  Gwinnett  Superior  Court.  Tried  before  Judge 
James  Jackson,  September  Term,  1851. 

This  was  an  action  brought  by  Rice  B.  Green  and  wife,  to  re- 
cover of  Few  Gordon  the  sum  of  five  hundred  dollars,  held  by 
him,  under  a  parol  gift  of  Mrs.  Sarah  Hardin,  now  deceased,  to 
be  used  by  him  during  the  life  of  the  donor,  then  to  be  paid  to 
plaintiffs. 

To  prove  their  demand,  the  plaintiffs  offered  in  evidence  a 
sworn  answer  of  the  defendant  to  a  bill  in  Chancery,  which  had 
been  filed  against  him  by  Mrs.  Hardin,  in  her  life  timcj  for  the 
settlement  of  various  transactions  in  which  he,  Gordon,  had 
been  the  agent  of  the  complainant.  The  answer  was  olgecr^d 
to,  on  the  ground  that  it  could  not  be  evidence  without  the  bill 
to  which  it  was  responsive  and  the  decree  thereon,  which  objec- 
tion was  overruled  by  the  Court,  and  the  evidence  admitted. 

The  answer  contained  the  following  statement :  that  it  was  ^ 
agreed  between  the  defendant  and  Mrs.  Hardin,  the  complainant,  W 
in  consideration  of  certain  specified  services  rendered  by  him, 
that  he  "  should  retain  out  of  the  first  money  he  received  on  her 
account,  the  amount  of  one  thousand  dollars — five  hundred  of 
"which  was  to  be  his  then,  and  that  the  remaining  five  hundred 
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be  was  to  retain  and  use  as  his  own,  but  at  her  death  was  to  pay 
over  to  the  wife  of  the  said  Rice  B.  Green  the  amount  of  the 
five  hundred  dollars,  without  interest." 

The  Court  charged  the  Jurj*,  that  the  answer  of  the  defend- 
ant to  the  bill  showed  that  he  took  the  $500  as  a  trustee  for  the 
wife  of  plaintiff,  or  if  not  so,  that  he  took  a  life  estate  in  the 
money,  with  remainder  over  to  her,  which  remainder,  although 
created  by  parol,  was  sufficient  e>'idenee  in  writing  by  the  an- 
swer, to  make  it  good  in  Law. 

The  Jur)*  found  for  pl^tiffs,  whereupon  defendant  moved  for 
a  new  trial,  on  the  ground  of  error  in  the  admission  of  the  an- 
swer as  evidence,  without  the  bill,  and  in  the  charge  of  the  Court 
on  the  above  stated  points. 

The  motion  for  a  new  trial  was  overruled  by  the  Court,  to 
which  defendant  excepted. 

Dougherty,  for  plaintiff  in  error. 

Peeples,  for  defendants. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

This  was   an  action  of  assumpsit,  brought  by  Rice  B.  Green 
and  his  wife,  Rebecca  T.  Green,  against  the  plaintiff  in  error.  Few 
Gordon.     The  declaration  has  two  counts.     Tlje  first  avers,  that 
the  defendant  was  indebted  to  the  plaintiff  in  the    sum  of  five 
hundred  dollars,  "  for  so  much  money,  by  the  said  Few  Gordon, 
btfore  that  time  had  and  received,  to  and  for  the  use  of  your  ]pe- 
titioner,  the  said  Rebecca  T.  at  his  special  instance  and  request, 
of  and  from  one  Sarah  Hardin,  to  be  paid  to  the  said   Rebecca 
T.  Green,  by  the  said  Few  Gordon,  and  being  so  indebted,  the 
said  Few,  in  consideration,"  &c.     The  otlier  is  the  usual  count 
for  so  much  money  had  and  received  for  the  use  of  the  plaintiffs. 
To  these  counts  was  appended  a  bill  of  particulars,  consisting 
of  one  item,  to  wit :  five  hundred  dollars  received   from  Sarah 
Hardin  for  Rebecca  T.  Green.     Upon  the  trial,  the  plaintiffs,  in 
support  ot  their  acition,  tendered  in  evidence  the  answer  of  Few 
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Gordon,  to  a  bill  filed  against  him  in  Gwinnett  Superior  Court, 
by  Sarah  Hardin.  The  defendant  objected  to  the  answer  going 
in  evidence,  upon  two  grounds,  hereafter  stated,  which  were 
overruled. 

The  plaintiffs  having  introduced  evidence  to  show  that  Sarah 
Hardin  was  de^d,  closed  their  case.  The  defendant  introduc- 
ing no  evidence,  the  cause  went  to  the  Jury,  and  he  requested  the 
Court  to  instruct  them  according  to  a  number  of  propositions 
stated  by  his  counsel.  The  Court  declining  to  charge  as  re- 
quested, a  verdict  was  rendered  for  the  plaintiffs,  and  a  new  trial 
asked  by  the  defendant,  upon  the  grounds  substantially  embrac- 
ed in  the  instructions,  which  were  declined.  The  new  trial  was 
refused,  and  the  defendant  below,  Few  Gordon,  excepted,  as- 
signing for  error  the  rulings  of  the  Court,  and  his  refusal  to  rule, 
according  to  the  instructions  asked. 

To  understand  the  points  made  in  the  case,  it  is  indispensa- 
ble to  state  what  is  contained  in  the  answer,  for  it  will  be  seen 
that  its  admissibility  depends  upon  the  construction  to  be  given 
to  a  parol  agreement  between  Sarah  Hardin  and  the  plaintiff  in 
error.  Few  Gordon,  which  it  sets  forth,  and  upon  which  agree- 
ment arose  the  points  made  on  the  trial  by  the  plaintiff  in  error, 
in  his  requests  for  instructions,  as  also  the  points  made  in  his 
rule  for  a  new  trial.  From  the  answer  itself,  then,  it  seems 
that  it  was  filed  to  a  bill  brought  by  Sarah  Hardin  .  against  the 
plaintiff  in  error,  Few  Gordon,  for  discovery,  relief  and  account. 
It  states  tliat  Sarah  Hardin  being  interested  as  distributee,  in  the 
-estate  of  her  deceased  brother,  Martin  Hardin,  in  August,  1S40, 
made  with  the  plaintiff  in  error,  the  following  verbal  agreement, 
to  wit :  "  The  said  Sarah  agreed  with  this  defendant,  that  if  he 
would  undertake  the  management  of  her  business,  and  the  col- 
lection of  her  money,  both  from  Fletcher  and  the  estate  of  Mar- 
tin Hardin,  deceased,  (she  being  too  old  and  infirm  to  attend  to 
it  herself,)  that  she  would  allow  him  such  commissions  and  char- 
ges as  were  usually  allowed  to  trustees  or  persons  acting  in  like 
capacity,  and  that  a  deed  of  gift  which  she  had  made  in  August, 
1838,  giving  to  the  wife  of  this  defendant,  and  to  the  wife  of 
Rice  B.  Green,  five  hundred  dollars  each,  to  take  effect  at  her 
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death,  shoulc!  take  effect  immediately,  so  &r  as  to  authorize  this 
defendant  to  retain,  out  of  the  first  money  he  received  on  her 
account,  the  amount  of  one  thousand  dollars — five  hundred  dol- 
lars of  which  was  to  be  his  then,  by  virtue  of  the  deed   of  gift 
aforesaid,  in  right  of  his  wife,  and  that  the  remaining  five  hun- 
dred he  was  to  retain  and  use  as  his  own,  but  at*  her  death  was 
to  pay  over  to  the  wife  of  the  said  Rice  B.  Green,  the  amount  of 
the  five  hundred  dollars,  without  interest ;"  that  in  accordance  with 
this  agreement,  Sarah  Hardin  executed  and  deUvered  to  him  a 
power  of  attorney,  and  he  proceeded  to  comply  with  it,  and  col- 
lected, immediately,  from   the  administrator  of  Martin   Hardin, 
eight  hundred  and  tw*enty  dollars,  in  curreni  funds,  and  one  hun- 
dred and  eighty  dollars  in  uncurreni  money,  in  his  hands  for  dis- 
tribution ;  that  he  gave  to  Sarah   Hardin  immediate  notice  oi 
these  collections,  and  she  authorized  him  to  retain  and  use  the  cur- 
rent money  J  ($820,)  as  had  been  stipulated  between  them  in  re/er- 
Jerence  to  the  deed  of  gift.     Few  Gordon's  answer  farther  states, 
that  in  1842,  Sarah  Hardin  revoked  his  power  of  attorney,  giv- 
ing him  notice  of  tlie  revocation ;  that  afterwards,  in  February, 
1843,  she  sent  for  the   defendant,  Gordon,  and  requested  him 
again  to  undertake  the    management   of  her  affairs ;  stating  to 
him  that  he  had  already  received  the  greater  'part  of  the  money  con- 
templated by  the  deed  of  gift^  and  that  he  could  retain  the   balance^ 
and  his  commissions  and  charges  as  fast  as  the  money  came  into  his 
handsy  which  he  consented  to  do,  and  she  executed  and  deliver- 
ed to  him  accordingly  another  power  of  attorney.     It  farther  ad- 
mits the  receipt,  under  this  last  power  of  attorney,  on  her  ac- 
count, of  some  $1324.     It  exhibits  an  account  at  large  of  re- 
ceipts and  disbursements,  as  attorney  for  Sarah  Hardin,  embrac- 
ing pretty  large  amounts,  and  claims  that  he  shall  be  credited 
with  the  amount  of  $1000,  which,  by  the  agreement,  he  was  to 
retain  for  himself  and  the  wife  of  Rice  B.  Green.     Such  are  the 
admissions  of  the  answer,  which  I  consider  material  to  be  stated 
to  a  fair  understanding  of  the  questions  made  in   the  assign- 
ment. 

Now,  this  answer  was  tendered  by  tlie  plaintiffs  below,  to  sus- 
tain their   count   charging  that  the  defendant  was  indebted  to 
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them  $500,  for  money  received  for  their  use  from  Sarah  Hardin. 
To  the  admission  of  which  the  learned  counsel  for  the  plaintiff 
in  error  objected  on  the  trial,  insisting  there  and  before  this 
Court— 

1st.  That  whilst  it  is  not  denied  that,  generally,  the  admis- 
sions of  a  defendant  in  Equity  are  good  evidence  against  him  in 
a  Court  of  Law,  yet  that  in  this  case  the  usual  rule  cannot  ob- 
tain, inasmuch  as  the  question,whether  this  answer  contains  any 
admissions  that  the  plaintiff  in  error  had  received  from  Sarah 
Hardin  money  for  the  use  of  the  defendants  in  error,  depends 
upon  a  construction  which  the  Court  must  place  upon  the  parol 
agreement,  which  it  discloses  between  the  plaintiff  in  error  and 
Sarah  Hardin ;  that  in  order  to  let  it  in,  it  was  necessary  to  give 
the  plaintiff  in  error  notice  of  the  ground  of  action,  by  plainly 
and  distinctly  setting  forth  the  agreement,  in  the  declaration, 
and  that  the  defendants  in  error  not  having  done  so,  the  answer 
ought  to  have  been  excluded. 

2d.  That  the  answer  was  inadmissible  without  the  bill  to  which 
it  was  responsive,  bf?cause  the  bill  was  indispensable  to  a  correct 
understandfng  of  the  answer. 

The  counsel  repeating  in  argument  the  positions  taken  in  his 
request  to  the  presiding  Judge,  and  in  his  rule  for  a  new  trial, 
claims  that  the  answer  contains  no  admission  that  the  plaintiff 
in  error  had  received  money  to  the  use  of  the  defendants  in  er- 
ror, because,  in  legal  effect,  the  parol  agreement  which  it  disclo- 
ses is  a  nullity,  and  passed  no  estate  or  property  of  any  kind  to 
the  defendants  in  error.  And  in  support  of  this  ground,  he  con- 
tends— 

1st.  That  by  the  answer,  the  plaintiff  in  error,  Gordon,  has 
not  admitted  a  promise  to  pay  the  defendants  m  error  any  things 
and  if  any  promise  be  implied,  it  is  without  consideration,  so 
&r  as  they  are  concerned,  and  therefore  void. 

2d.  That  the  parol  agreement  that  the  deed  of  gift  should 
take  effect  immediately,  was,  so  far  as  the  defendants  in  error 
are  concerned  in  it,  a  mere  gratuity ;  that  it  was  never  perfect- 
ed by  delivery,  and  therefore  revocable ;  that  the  answer  shows 
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that  Sarah  Hardin  had  filed  a  bill  to  recoTer  this  money,  and  that 
that  was  a  revocation. 

3d.  That  the  parol  agreement  disclosed  by  the  answer,  cannot 
support  an  implied  promise  by  the  plaintiff  in  error,  to  pay  to 
the  defendants  the  five  hundred  dollars,  because  it  created  an 
estate  in  remainder  to  them,  and  being  in  parol,  it  is  void. 

4th.  That  no  interest  whatever  vested  in  the  defendants  in  er- 
ror, under  the  parol  agreement,  because  the  gift  was  of  no  spe- 
cific property,  but  of  money  generally,  which  was  not  then  in 
possession  of  either  the  donor  or  the  plaintiff  in  error,  Gordon. 
It  could,  therefore,  be  construed  only  as  a  promise  to  give,  and 
if  binding,  was  binding  on  the  donor,  Sarah  Hardin,  and  not  on 
the  plaintiff  in  error,  Gordon. 

5th.  That  if  the  $500  be  considered  as  a  gift  or  gratuity, 
then  it  was  void  for  want  of  delivery,  and  Sarah  Hardin's  repre- 
sentatives can  recover  it  of  the  plaintiff  in  error ;  and  if  it  is 
sought  to  be  sustained  by  tlie  consideration  that  the  plaintiff  in 
error  was  to  attend  to  her  business,  then  the  consideration  has 
failed,  for  he  did  not  do  so. 

6th.  That  if  the  plaintiffs  below  seek  to  recover  upon  the 
ground  that  the  defendant  below  had  received  and  retained  in 
his  hands  the  $500,  then  the  proof  does  not  sustain  the  fact,  for 
the  answer  does  not  show  tliat  the  bill  had  been  tried,  and  the 
plaintiff  in  error  decreed  to  retain  it. 

These  positions  of  counsel  embraced  all  the  points  of  error 
involved  m  this  cause.  Without  considering  them  in  the  ordtf 
in  which  they  were  taken,  I  shall  proceed  at  once  to  present  the 
construction  which  this  Court  puts  upon  the  agreement  set  forth 
in  the  answer  of  Mr.  Gordon;  because,  in  our  judgment,  every 
question  made  by  the  record,  must  be  ruled  by  that  construc- 
tion. 

[1.]  The  main  reliance  for  the  plaintiff  in  error  seemed  to  be 
upon  the  fourth  position,  to  wit :  that  the  agreement  is  to  be  con- 
strued as  creating  an  estate  for  the  hfe  of  Miss  Hardin  in  him, 
with  a  limitation  over  in  remainder  to  Mrs.  Green.  If  a  rema^i- 
der,  then,  being  created  by  parol,  proceeds  the  argument,  it  is 
void,  and  Mrs.  Green  lakes  nothings  and  the  answer  is  inadmis- 
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sible.  Whether  it  is  to  be  construed  as  creating  a  remainder, 
or  as  evidence  of  a  direct  giil  to  Gordon  of  $500,  in  trust  for 
Mrs.  Green,  is,  I  confess,  somewhat  doubtful.  We  think  the  lat- 
ter, and  so  argues  the  counsel  for  the  defendants  in  error,  (Mr. 
PeepleSy)  and  so  the  presiding  Judge  held.  Whether,  however, 
it  is  construed  so  as  to  make  the  one  or  the  other,  our  judgment 
is  the  same,  and  that  is,  that  there  was  no  error  in  admitting  the 
answer,  or  in  overruling  the  motion  for  a  new  trial.  If  it  be  a 
limitation  in  remainder,  then  we  hold  that  Gordon,  after  the  ter- 
mination of  the  life  estate,  held  the  money  as  trustee  for  the  re- 
mainder-man, and  that  he  declared  Vie  trust  in  his  answer.  Wliilst 
a  remainder  cannot  be  createcTin  personalty  by  parol,  yet  a  trust  in 
remainder,  by  parol,  may  be  proven  or  manifested  in  writing,  and 
will  then  be  good.  This  is  true  as  to  a  trust  of  lands,  under 
the  7th  section  of  the  Statute  of  Frauds.  Of  course,  then,  it  is 
true  as  to  a  trust  in  personalty,  which  is  not  embraced  in  that 
section.  If  the  declaration  clearly  and  with  certainty,  in  writ- 
ing, sets  forth  the  objects  and  nature  of  the  trust,  and  is  made 
by  the  party  legally  entided  to  make  it,  it  will  be  sufficient,  no 
matter  what  be  the  character  of  the  document  which  contains  it. 
Accordingly  a  bond  to  assign,  as  cestui  que  trust  shall  direct,  or 
a  covenant  to  convey  to  specified  uses,  recitals  in  a  deed,  state- 
ments in  a  bill  or  answer,  or  in  letters  or  notes  in  the  hand 
writing  of  the  party,  have  been  held  sufficient.  2  P.  WUliamSf 
314.  2  Vem.  167.  2  Bro.  P.  C.  250.  2  P.  WiUiams,  412. 
1  Qm.  fy  Law,  15.  2  Vem.  288.  3  Sim.  385.  7  Bro.  P.  C. 
227.  3  Vesey,  707.  2  JV.  C.  C.  67.  Hill  on  Trustees,  61. 
KirJqfairick  vs.  Davidson,  2  Kelly,  297. 

[2.]  The  answer  of  the  trustee,  filed  to  a  bill  in  Chancery, 
written  out  and  recorded,  disclcses  very  distinctly  the  object  and 
nature  of  the  transaction,  in  this  case,  and  we  hold  it  sufficient. 
These  things  being  so,  in  legal  effect,  the  facts  stated  in  the  an- 
swer, admit  in  the  hands  of  the  plaintiff  in  error,  a  sum  of  money 
which  belongs  to  the  defendants  in  error,  and  it  was  properly  ad- 
mittjed  to  charge  him. 

[3.]  The  most  satisfactory  view,  however,  of  the  legal  effect 
of  the  agreement  between  Miss  Sarah  Hardin  and  the  plaintiff  in 
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error,  is,  that  it  is  a  ^ft  of  $500  to  him,  in  trust  for  Mrs.  Green, 
to  be  paid  to  her  without  interest,  at  the  death  of  \liss  Hardin. 
In  giving  to  it  a  construction,  it  is  not  necessarr  to  complicate 
the  question,  by  connecting  with  it  the  gift  of  $500  to  Gordon. 
That  was  not  a  voluntary  gift,  but  is  in  consideration  of  services 
to  be  rendered  by  him  for  Miss  Hardin,  the  donor.     The  stipu- 
lation is,  that  if  he  will  assume  the  management  of  her  afiairs, 
she  will  allow  him  commissions,  and  that  the  deed  of  gift  to 
him  and  Mrs.  Green  shall   take  effect  immediately,  so  far  as  to 
authorize  him  to  retain  from  the  first  moneys  collected,  the  sum  of 
$1000 — five  hundred  of  which  is  to  be  his  then,  (that  is,  when 
collected,)  and  the  other  $500  he  is  to  use  as  his  own  until  his 
death.     The  gift  to  him  is  of  $500,  absolutely,  and  the  use  of 
$500  during  her  life.     The  deed  of  gift  referred  to  was  not  in 
evidence,  and  we  have  nothing  to  do  with  it ;  and  I  dismiss  the 
gift  of  $500  to  Gordon,  with  the  remark,  that  it  may  be  regard- 
ed as  a  consideration  moWng  Gordoif  to  accept  the  trust  in  be- 
half of  Mrs.  Green.     Miss  Hardin  allows  Gordon,  who  she  has 
constituted  her  collecting  agent,  to   retain  $1000  of  her  money, 
when  collected,  and  says  to  him,  $500  of  that  sum  you  are  to  use 
as  your  own,  but  at  my  death  you  are  to  pay  over  to  the  wife  of 
Rice  B.  Green  the  amount   of  this   $500,  without  interest    I 
cannot  regard  these  directions  to  Gordon  in  any  other  light  than 
as  a  gift  of  $500  to  him,  for  the  use  of  Mrs.   Green,  to  be  paid 
at  her   death,  without  interest.     The  gift  of  the  use  of  $500  to 
him,  is  a  distinct  matter.     He  is  the  donee,  in  his  -own  right,  of 
the  use  of  the  fund  ;  that  is,  of  the  interest  on  it  for  the  donoPs 
life,  and  is  the  donee  of  the  principal  for  the  use  of  Mrs.  Green, 
Gordon  is  thus  made  a  trustee  of  the  principal ;  that  is,  of  $500 
for  Mrs.  Green,  from  the  beginning,  in  that  he  had  not  the  abso- 
lute property,  at  any  time,  and  when  Miss  Hardin  died,  the  right 
to  the  $500  vested  absolutely  in  Mrs.  Green,     li  teas  a  voluntary 
trust  of  $500,  unthout  accourdahiliiy  for  inieresty  to  he  paid  by  the 
trustee  at  a  future  day, 

[4.]  The  gift  took  effect  when  the  money  was  collected,  and 
the  enjoyment  was  postponed  for  a  term.  Now,  is  there  in  Law, 
any  valid  objec^on  lo  Ibis  Vtwst  \    K  none,  Miss   Hardin  being 
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deady  Gordon,  upon  his  own  admission  in  the  answer  that  he 
now  holds  in  his  hands  this  $500,  is  bound  to  pay  it  over  to  Mrs. 
Green,  his  cestui  que  trust 

[5.]  It  was  created  by  paroly  but  this  Court  has  determined 
that  a  trust  of  personalty  may  not  only  be  created,  but  proven, 
by  parol.  Such  we  now  hold  to  be  the  law.  Kirkpairick  vs, 
Davidson^  2  Kelly,  297. 

[6.]  It  is  not  a  yalid  objection,  by  any  means,  that  the  donor 
has  not,  in  form  of  words,  created  a  trust.  There  is  no  magic 
in  particular  words.  Any  expressions  manifesting  an  intention 
that  the  donee  is  not  to  have  the  beneficial  enjoyment  of  the 
whole  or  of  some  part  of  the  property,  will  be  binding  on  the  con- 
science of  the  trustee,  and  create  a  trust.  10  Vesey,  537.  1 
V.  fy  B.  273.     9  Sim.  503.     1  Han.  445.     Hill  cm  Trustees,  65. 

[7.]  In  this  case  the  interest  of  Gordon  in  this  $500,  is  very 
clearly  only  the  use  for  a  term,  whilst  the  absolute  ownership  in 
that  sum  is  plainly  given  to  Mrs.  Green,  at  the  end  of  the  term. 
Nor  is  it  a  void  trust  because  the  subject  matter  is  money — for  all 
property,  not  only  that  which  may  be  transferred,  but  choses  in 
action,  and  mere  naked  powers  and  authorities  may  be  made  the 
subject  matter  of  a  trust.  1  Cruisers  Dig.  tit.  12,  ch.  I.  2  P. 
WiUiamSy  191.  1  J^esey,  Sen.  411.  Hill  on  Trustess,  44.  A 
setder  may  make  his  own  obligations  to  pay  money,  a  trust 
fund.  Hill  on  Trustees,  446.  It  is  objected  by  counsel,  that  if 
from  the  admissions  in  the  answer,  a  promise  be  implied  from 
Gordon  to  the  defendants  in  error,  to  pay  them  $500,  yet  so  far 
as  they  are  concerned,  it  w^as  without  consideration.  No  consi- 
deration from  them  is  necessary.  They  are  the  beneficiaries  of 
Miss  Hardin.  Once  concede  that  Gordon  was  their  trustee,  and 
upon  the  death  of  Miss  Hardin,  by  virtue  of  his  obliga- 
gations  as  such,  he  is  liable  to  them.  His  conscience  is  charg- 
ed, in  Equity,  with  the  payment  of  their  money,  and  ex  equo  et 
bono,  he  is  liable  at  Law.  He,  by  the  statements  in  the  answer, 
accepted  the  trust,  and  received  the  money,  according  to  the 
s^eement.  He  admits  the  money  in  hand,  and  the  proof  is  that 
Miss  Hardin   is   dead.     It  is  not  discoverable  upon  what  legal 
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grounds  he  asks  for  a  consideration   moving  from  his  cestui  qut 
trust  to  him. 

We  are  told  tliat  the  agreement  that  Gordon  should  retain  the 
$500  for  Mrs.  Green,  was  a  mere  gratuity,  and  not  being  perfect- 
ed by  delivery,  was  revocable,  and  was,  in  fact,  revoked  by  the 
bill  filed  by  Miss  Hardin  against  Grordon,  for  relief  and  account. 
A  mere  promise  to  give,  passes  no  interest,  and  a  gift  of  personal 
property  by  parol,  without  delivery,  is  revocable.     This   is  the 
general  rule,  and  it  is  claimed  to  be  the  same,  whether  the  gift 
be  direct  or  in   trust.     Donatio  perficitur  possessione   (iccipientis. 
Where  there  is  a  voluntary  conveyance  in  trust,  which  passes  the 
legal  estate  to  the  trustees,  the  title  is  complete  and  irrevocable, 
and  will  hold  good  against  the  grantor,  and  all  volunteers  claim- 
ing under  him  by  devise  or  otherwise — it  is  good  even  agamst 
purchasers  in  case  of  personalty,  for  the  Statute   27  Elizabtthy 
does  not  apply  to  personal  estate.     Z  Swan,  414.     lb.  411,  n. 
1  Cr,  ^  PL   138.     2  JV.  C.  C.  345.     3  Jtf.  §•  if.  36.     2M.^ 
K.  503  to  512.     Hill  on   Trustees,  82,  83.     The  question,  then, 
here  is,  was  this  gift  in  trust  executed  so  as  to  clothe  the  trustee, 
Gordon,  with  the  legal  title  ?     The  distinctions  between  volun- 
tary  trusts,  executed  and  executorj',  are  exceedingly  nice.    I 
need  not  go  into  them ;  for  according  to  the  facts  of  this  case, 
the  title  in  the  trustee  was  perfected  by  possession  of  the  money 
before  there  was  any  pretence  of  revocation — after   that  it  was 
irrevocable.     The  agreement  was,  that  tliis  $^500  was  to  be  re- 
tained out  of  the  first  money  collected  for  Mrs.  Hardin  by  (Jor- 
don,  the  trustee.     In  1840,  the  same  year  that  he  took  her  agen- 
cy, he  did  collect  upwards  of  $800.     We  hold  that,  eo  insianti 
in  which  he  collected  $500,  the  tide  to  it  vested,  and  the  promise 
was  irrevocable.     His  collection  was  delivery.     The   gift  was 
perfected  by  his  reception  of  the  possession.     Had  there  been  a 
revocation  before  that  time,  a  new  phase  would  have  been  given 
to  the  case.     Farther,  when  this  $800  w^as  collected,  Gordon 
gave  to  Miss  Hardin  notice  of  that  fact,  and  then  she  affirmed 
the  trust,  or  if  you   please,  declared  it   de  novoy  by  authorizing 
Aim  to  retain  Uwi  sum^  as  had  been  sttpu^o^  between  them  in  re- 
Jerence  to  the  deed  o/  gi/l — \iaaL\.\^^^Q.c;^t&!w^  'va'^'^'^gj^^ent 
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first  entered  into.  Here  there  was  an  actual  appropriation  of  a 
sum  in  the  hands  of  the  trustee,  to  the  trust,  which  not  only  rebuts 
all  idea  of  a  revocation,  but  of  itself  perfects  the  title,  by  pass- 
ing the  possession.  Subsequently,  in  1842,  Gordon's  power  of 
attorney  was  revoked,  and  it  was  renewed  in  1843.  When  re- 
newed. Miss  Hardin  again  affirmed  this  trust,  by  stating  to  him, 
that  he  had  already  received  the  greater  part  of  the  money  con- 
templated by  the  deed  of  gift,  and  that  he  could  retotn  the  hal^ 
once  as  fast  as  it  came  to  Ms  hands.  After  this,  he  received  for 
her  some  $1300 ;  so  that  we  cannot  doubt  but  that  the  gift  was 
consummated  by  possession  of  the  money,  and  was  irrevocable. 
Indeed,  at  no  time  before  Miss  Hardin's  death,  does  it  appear  to 
us,  that  there  was  any  attempt  to  revoke  this  trust.  We  cannot 
consider  the  filing  of  the  bill  against  Gordon  as  a  revocation. 
That  bill  had  quite  object  enough,  without  ascribing  to  it  a  pur- 
pose to  call  back  this  gift  to  Mrs.  Green.  From  the  answer,  it 
seems  that  Miss  Hardin  sought  of  him  an  account  of  all  his 
transactions  as  her  agent,  involving  other  large  sums  of  money. 
But  if  it  was  intended  as  a  revocation,  it  was  too  late,  for  the 
trust,  as  stated,  had  become  executed,  and  it  was  then  irrevoca- 
ble. It  is  not  revocable  by  Sarah  Hardin's  representatives.  The 
trust  was  binding  upon  her,  and  it  is  binding  upon  them,  and 
there  is,  therefore,  no  foundation  for  the  idea  that  they  can  re- 
cover the  money  from  the  plaintiff  in  error.  According  then  to 
the  most  stringent  rule,  the  parol  agreement  between  the  plain- 
tiff in  error  and  Miss  Hardin,  and  the  facts  developed  in  the  an- 
swer, make  out  a  valid  trust.  I  am  not,  however,  prepared  to 
say,  that  a  valid  trust  may  not  be  declared  without  actually  di- 
vesting the  party  of  the  legal  estate.  If  there  is  a  clear  direc- 
tion or  declaration  by  a  party,  that  the  property  shall  be  held  in 
trust  for  the  objects  of  his  bounty,  although  unaccompanied  by  a 
deed  or  other  act  divesting  himself  of  the  legal  estate,  it  is  an 
executed  trust,  and  will  be  enforced  against  the  party  and  his 
represefltatives.  18  Vesey^  140.  1  Keeney  551.  1  Hare,  458. 
S.  a  1  Phil.  153,  '7.  4  Beav.  600.  5  Beav.  224.  Hilton 
Trustees^  88,  '9. 

In  this  case  it  is  not  to   be  questioned  but  that  Miss  Hardin 
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gave  very  clear  directions  that  Grordon  should  hold  this  sum  of 
$500  for  the  use  of  Mrs.  Green,  the  object  of  her  bounty.  Upon 
any  view  of  this  cause,  we  think  that  the  answer  of  Grordon  was 
well  admitted,  supporting  the  declaration  in  its  general  averment, 
that  the  defendant  below  was  indebted  to  the  plaintiffs  below  in 
the  sum  of  $500,  received  from  Sarah  Hardin,  for  their  use,  and 
that  upon  that  answer,  and  proof  of  the  death  of  Miss  Hardin, 
they  are  entitled  to  recover.  How  the  plaintiffs  below  got  in  evi- 
dence, under  their  declaration,  not  having  averred  the  fact  of  her 
death,  I  do  not  very  well  see,  but  no  question  as  to  that  is  made 
in  this  record.  It  is  manifest,  from  what  has  been  said  of  the 
legal  effect  of  the  parol  agreement,  that  it  was  not  necessary  to 
put  in  evidence  the  bill.  According  to  that  legal  effect,  the  $500 
belonged  to  Mrs.  Green,  and  the  answer  admits  it  to  be  in  the 
hands  of  the  plaintiff  in  error.  The  bill  could  not  change  the 
construction  of  the  agreement.  If  there  was  a  decree  in  favor 
of  Miss  Hardin  on  the  bill  for  this  money,  it  was  incumbent  on 
the  plaintiff  in  error  to  have  shown  it  in  evidence,  or  protected 
himself  by  bill  of  interpleader. 
Let  the  judgment  be  affirmed. 


No.  78. — Jane  Jackson  and  LE^^^s  Lester,  plaintiffs  in  error, 
vs.  James  L.  Waters,  administrator  of  Anna  Hackett,  deceas- 
ed, defendants. 

[1.]  It  itt  only  necessary  for  rcraaindcr-mcn  aud  reversioners,  to  state  their 
case  in  the  terms  of  the  Act  of  1830,  in  order  to  entitle  them  to  the  reme- 
dy therein  provided ;  they  need  not  specify  in  their  biU,  the  threatened 
wrong  or  probable  ground  of  possible  injury,  to  enable  them  to  obtain  the 
assistance  of  the  Court  to  avert  the  peril.  « 

[2.]  The  defendant,  under  the  Act  of  1880,  may,  by  answering,  controvert 
the  title  of  the  complainant;  and  if  the  decree  of  the  Jury  be  against  its 
validity,  he  will  be  released  from  his  obligation  for  the  forthcoming  of  the 
property.    Otheririfte,  t\i«  aecvrnty  ^\i\fi\i  Vi^haa  ^tven  will  continiie. 
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[8.]  The  Act  of  1880,  to  preserve  the  rights  of  remainder -men  and  rever- 
sioners, contemplates  that  the  bill  should  be  filed  and  the  security  given, 
in  the  County  where  the  person  resides,  who  has  the  possesiloa  or  control 
of  the  property ;  and  unless  special  cause  exist,  the  jurisdiction  cannot  be 
transferred. 

[4.]  The  fact  that  different  portions  of  the  property  claimed  are  held  in  se< 
veral  Counties,  is  not  sufficient,  especially  where  the  title  is  not  the  same, 
through  which  the  respective  owners  derive  their  right. 

[6.]  The  fact  that  a  party  is  interested  in  the  decree,  is  a  sufficient  reason 
why  he  should  be  made  a  cu-defenduut  to  the  bill,  and  he  may  be  brought 
out  of  his  County  for  this  purpose. 

Demurrer,  in   Franklin  Superior  Court.     Decided  by  Judge 
James  Jackson,  September  Term,  1851. 

James  L.  Waters,  administrator  of  Anna  Hackett,  deceased, 
filed  his  bill  in  Franklin  Superior  Court,  alleging  the  following 
facts:  that  Anna  Hackett,  in  her  life  time,  to  wit:  in  1815, 
made  a  deed  of  gift  to  Jane  Subtle,  now  Jane  Jackson,  of  a  ne- 
gro woman,  named  Milly,  and  her  increase,  with  a  reser>*ation, 
that  in  case  the  said  Jane  should  die  without  children,  then  the 
property  to  revert  to  the  donor;  that  in  1839,  Anna  Hackett 
made  a  conveyance  of  her  reversionary  interest  to  one  Anna 
Terrell,  who  had  procured  Jane  Jackson,  the  tenant  for  life,  to 
surrender  to  her  a  portion  of  the  negroes,  and  had  afterwards 
conveyed  her  interest  in  the  remaining  negroes,  which  are  still  in 
the  possession  of  Jane  Jackson,  to  Lewis  Lester.  The  bill  went 
on  to  attack  the  deed  from  Anna  Hackett  to  Anna  Terrell,  as 
fraudulently  obtained  and  void,  and  asserted  that  the  reversion 
of  the  property  was  in  the  estate  of  Anna  Hackett,  now  deceas- 
ed, and  prayed  that  the  deed  might  be  delivered  up  to  be  can- 
celled. The  bill  further  prayed,  that  the  several  parties  in  pos- 
session of  the  negroes,  might  be  required  to  give  bond  and  se- 
curity for  the  forthcoming  of  the  property,  at  the  termination  of 
the  life  estate  of  Jane  Jackson,  who  was  alleged  to  be  about  sixty- 
four  years  of  age,  and  childless.  Lewis  Lester  was  not  rharg- 
ed  to  have  possession  of  any  of  the  negroes. 

Some  of  the  defendants  lived  in  the  County  of  Franklin,  but 
Jane  Jackson  and  Lewis  Lester  resided  in  the  County  of  Clarke. 
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To  this  bill  a  demurrer  was  filed,  on  the  part  of  Jane  Jack- 
son and  Lewis  Lester,  on  the  following  grounds,  to  wit : 

1st.  Because  there  is  no  equity  in  said  bill  as  to  these  de- 
fendants. 

2d.  Because  these  defendants  have  been  improperly  made 
parties  to  said  bill. 

3d.  Because  the  bill  shows  these  defendants  to  have  been  re- 
sidents of  the  County  of  Clarke,  at  the  time  of  filing  this  biD, 
and  no  sufficient  cause  is  charged  therein  to  make  them  proper 
parties  to  a  suit  out  of  the  County  in  which  they  reside. 

On  hearing  this  demurrer,  the  same  was  overruled  by  the 
Court,  to  which  decision  defendants  excepted. 

Dougherty,  fof  plaintiffs  in  error. 

Cobb  &  Hull,  for  defendant. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  Is  there  any  equity  in  this  bill  ?     It  seems  to  be  drawn  in 
literal  conformity  to  the  Act  of  1830,  for  the  protection  of  the 
rights  of  remainder-men  and  reversioners,  in  personal  property. 
That  Act  provides,  that  "  It   shall   and  may  be  lawful  for  any 
Judge  of  tlie  Superior  Court  of  this  State,  on  application  to  him 
by  bill,  at  the  instance  of  any  person  or   persons  claiming  per- 
sonal property  in  remainder  and  reversion,  to  grant  a  writ  of  ne 
exeat,  or  other  sufficient  process,  to  restrain  the   person  or  per- 
sons having  the  control  or  possession  of  such  property,  from  re- 
moving tlie  same  beyond  the  limits  of  this  State,  or  to  give  good 
and  sufficient  security,  residing  in  the  County,  to  the  party  claim- 
ing, in  a  sufficient  penalty,  to  be  fixed  by  such  Judge,  that  the 
property  shall  be  subject  and  accessible  to  the  demand  of  the 
person  or  persons  entitled  thereto,  in  the  County  wherein  such 
property  may  be  at  the  time  of  issuing  such  writ :  Provided^  that 
the  person  or  persons,  or  one  of  them,  sueing  for  the  benefit  of 
such  writ,  shall  make  affidavit  of  his,  her  or  their  right  to,  and 
Ihe  value  of  the  ptopetty  *m  ^^^Vvaiv^^sA^^Vi^  she  or  they 
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entertain  serious  apprehensions  that  the  property  will  be  remov- 
ed beyond  the  limits  of  this  State,  and  that  his,  her  or  their 
rights  will  be  impaired,  unless  a  remedy  be  afibrdeA  for  thepre- 
servation  thereof."     J^ew  Digest^  527. 

It  is  insisted  on  the  part  of  the  defendants  below,  that  the  al- 
legations in  this  bill  are  not  sufficient  to  entitle  the  complainant 
to  the  redress  whirh  he  seeks ;  that  he  should  have  set  forth 
some  facts  which  would  be  issuable,  and  which,  if  true,  would 
go  to  show  that  the  rights  of  the  complainant  were  in  jeopardy. 

Our  view  of  the  Statute  is,  that  whenever  a  party  brings  him- 
self within  its  terms,  that  then  he  may  claim  the  benefit  of  its 
provisions.  If  he  will  make  oath  of  his  interest  in  the  property, 
and  of  the  value  thereof,  and  that  he  entertains  serious  appre- 
hensions that  it  will  be  removed  beyond  the  limits  of  the  State, 
so  that  his  rights  will  be  impaired  unless  a  remedy  be  afforded 
for  the  preservation  thereof,  he  may  claim  the  protection  which 
the  Act  was  designed  to  give,  and  that  he  need  not  be  more  full 
or  definite  in  stating  the  threatened  wrong,  to  obtain  the  assis- 
tance of  the  Court  to  avert  the  impending  danger. 

[2.]  And  the  security  taken  will  be  continued,  unless  the  de- 
fendant see  fit  to  contest  the  right  of  the  complainant,  which  it 
is  competent  for  him  to  do.  He  may,  by  answering  the  bill,  put 
the  complainant's  right  in  issue,  and  have  a  decree  of  the  Jury 
as  to  its  validity.  If  they  pronounce  against  it,  the  defendant 
will  then,  of  course,  be  reheved  from  the  obligation  for  the  forth- 
coming of  the  property. 

Should  this  construction  of  the  Statute  seem  rigid,  I  would 
refer  to  the  Act  of  1830,  requiring  purchasers,  at  public  sales,  of 
mortgaged  personal  property,  or  of  life  estates  in  personal  pro- 
perty, to  give  bond  and  security  to  the  proper  officer,  not  to  re- 
move it  out  of  the  State,  and  to  deliver  the  same  to  the  persons 
ultimately  entitled  thereto,  upon  the  filing  of  the  affidavit  of  the 
mortgagee  or  remainder-men,  their  agent  or  attorney,  of  their 
rights  thereon,  with  the  Sheriff,  Coroner  or  Constable  selling  the 
same.  In  case  of  mortgages,  the  creditor,  in  addition  to  his  be- 
ing a  just  and  bona  fide  mortgagee,  has  to  swear  that  he  appre- 
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hcnds  the  loss  of  said  property,  unless  bond  be  given  in  terms 
of  the  Act.     Jfcw  Digest^  513. 

With  respect  to  this  latter  Statute,  it  will  be  admitted,  that  the 
Rule  of  Equity  Pleading,  requiring  the  complainant  to  state  a 
probable  ground  of  possible  injury,  is  entirely  dispensed  with ; 
for  it  is  strictly  a  Common  Law,  and  not  a  Chancery  proceeding. 
Now  both  of  those  Acts  were  passed  at  the  same  session,  and 
were  approved  within  one  day  of  each  other — the  one  on  the  22d 
and  the  other  on  the  23d  day  of  December,  1830.  They  both 
stand  upon  the  same  footing  of  reason  and  justice.  Why  inter- 
pret the  one  differently  from  the  other  ?  Ought  not,  rather,  the 
pithy  old  maxim  to  apply,  noscitur  a  sociis  ? 

[3.]  Ought  Jane  Jackson  to  have  been  made  a  party  defendant 
to  this  bill  ?  It  is  true  that  she  has  in  her  possession  a  portion  of 
the  negroes ;  but  does  that,  of  itself,  constitute  a  sufficient  rea- 
son for  transferring  the  jurisdiction  from  Clarke  County,  where 
she  lives,  to  Franklin  County,  because  some  of  the  slaves  are 
held  by  other  persons  there? 

[4.]  We  think  not,  and  especially  as  there  is  no  privity  of  es- 
tate between  her  and  the  other  defendants  in  the  case.  She  de- 
rives her  right  from  the  deed  of  Anna  Hackett,  conveying  to 
her  in  1815,  the  life  estate  in  this  property.  The  validity  of  this 
deed  is  not  impugned.  The  rest  of  the  defendants  claim  tide 
by  virtue  of  a  deed  from  Anna  Hackett  to  Anna  Terrell,  exe- 
cuted in  1839,  and  disposing  of  the  reversionary  interest  in  those 
negroes.  This  deed  is  alleged  to  be  fraudulent  and  void,  and 
to  vacate  it  is  one  of  the  main  objects  in  instituting  this  pro- 
ceeding. 

The  Statute  undoubtedly  contemplates  that  the  bill  should  be 
filed,  and  the  security  given  in  the  County  where  the  person  re- 
sides, having  possession  or  control  of  the  property,  and  unless 
some  special  reason  exists  to  the  contrarj',  this  rule  should  be 
observed  and  enforced.  None  such,  in  our  judgment,  appears 
on  this  record. 

[5.]  The  case  of  Lewis  Lester  is  different.  For  while  it  is 
admitted  that  he  has  none  of  the  property  in  his  possession,  still 
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he  should  be  made  a  party,  for  another  reason ;  he  is  vitally  in- 
terested in  the  decree  to  be  rendered. 

If  the  deed  from  Anna  Hackett  to  Anna  Terrell  is  good,  then 
Waters,  the  complainant,  is  not  entitled  to  this  remedy.  Wheth- 
er the  property  remains  or  is  removed,  is  a  matter  which  does 
not  concern  him.  As  administrator  of  Mrs.  Hackett,  he  has  no 
interest  in  it,  reversionary  or  otherwise.  Hence  the  necessity  of 
removing  the  cloud  upon  the  title  of  his  intestate.  And  inas- 
much as  Lewis  Lester  claims  under  this  deed,  which  is  thus 
sought  to  be  annulled  and  set  aside,  it  is  important  to  him  to 
have  an  opportunity  of  defending  it.  And  one  decree  should 
settle  this  whole  controversy ;  and  this,  not  only  to  save  a  multi- 
plicity of  suits,  but  to  avoid  the  anomalous  result  of  having  a 
diflFerent  finding  upon  the  same  title  in  different  Counties — in 
Franklin  County  against  it,  in  Clarke  for  it.  We  sustain  the 
Court  in  retaining  the  bill  as  to  Lester. 


No.   79. — Coleman   &   Stare,  plaintiffs  in  error,  vs.  John  D. 

Dickerson,  defendant. 

[1.]  Wheo  an  insolvent  debtor  files  his  schedule  at  the  firit  term  of  the 
Court  afte/his  arrest,  to  take  the  benefit  of  the  Act  of  1823,  for  the  relief 
of  honest  debtors,  the  creditor  who  desires  to  traverse  the  schedule  so  fil- 
ed, and  to  suggest  fraud,  or  concealment  of  any  property,  money  or  effects, 
not  embraced  in  said  schedule,  mnst  do  so  at  the  first  term  of  the  Court 
after  such  arrest,  and  will  not  be  allowed  to  do  so  at  any  subsequent  term 
of  the  Court  thereafter,  unless  for  special  and  good  cause  shown  to  the 
Court. 

[2.]  As  a  matter  of  practice,  the  provisions  of  the  Act  of  1828  will  best  be 
answered,  by  requiring  the  oath  of  the  insolvent  debtor  to  be  spread  upon 
the  minutes  of  the  Court,  and  there  subscribed  by  him,  and  an  order  en- 
tered thereon,  reciting  his  arrest,  the  names  of  his  creditors  who  have  been 
legally  notified,  authorizing  his  discharge,  so  that  a  perfect  record  may  be 
made  for  the  protection  of  the  debtor,  as  well  as  for  the  information  of  all 
pfrsons  interested. 
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Ca.  sa.  from  Floyd  Superior  Court,  Decided  by  Judge  Johh 
H.  Lumpkin,  July  Term,  1851. 

The  facts  of  this  case  are  as  follows: 

John  D.  Dickerson  was  arrested  by  a  ecu  sa.  at  the  instance  of 
Coleman  &  Starr,  and  gave  security  for  his  appearance  at  Court 
On  the  5th  day  of  July,  1850,  a  short  time  before*  the  session  of 
the  Superior  Court,  he  filed  in  the  Clerk's  office  a  schedule  of 
his  effects,  for  the  purpose  of  taking  the  benefit  of  the  Act  for 
the  relief  of  honest  debtors,  and  notified  Coleman  &  Starr  there- 
of. At  July  Term,  1850,  he  went  to  the  Clerk,  in  open  Court, 
with  an  affidavit  in  writing,  as  prescribed  by  said  Act,  and  swore 
to  the  same  in  the  presence  of  the  Clerk,  who  attested  it,  and 
filed  it  in  office.  Subsequently,  the  case  was  called  in  its  or* 
der,  and  was  continued  by  the  defendant  At  July  Term,  1861, 
it  was  again  called,  and  defendant  moved  to  take  an  order,  as  of 
July  Term,  1850,  discharging  the  defendant. 

This  was  resisted  by  Coleman  &  Starr,  who  moved  to  file  a 
suggestion  of  fraud  and  concealment.  The  Court  refused  leave 
to  file  the  suggestion  of  fraud,  and  allowed  the  defendant  to  take 
an  order,  nunc  pro  tunCj  discharging  him  from  arrest. 

To  which  decisions  the  plaintiffs  in  ca.  sa.  excepted. 

Alexander,  for  plaintiff  in  error. 

Underwood,  for  defendant 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

There  are  two  grounds  of  error  assigned  to  the  judgment  of 
the  Court  below. 

1st.  In  refusing  to  compel  the  defendant  in  ca.  sa.  to  join  issue 
as  to  the  question  of  fraud,  which  was  tendered  at  July  Term, 
1851. 

2d.  In  granting  the  order,  nunc  pro  tunCj  for  the  defendant's 
discharge,  at  July  Term,  1851. 

[1.]  We  find  no  error  in  the  ruling  of  the   Oourt  upon  the 
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first  grounds  The  defendant  in  ca.  sa,  was  arrested  on  the  19th 
January,  1850,  and  gave  bond  for  his  appearance  at  the  next 
term  of  the  Superior  Court,  to  take  the  benefit  of  the  Act  for 
the  relief  of  honest  debtors.  The  defendant  filed  his  schedule 
in  the  Clerk's  oflice,  on  the  5th  day  of  July,  1850,  which  was 
previous  to  the  first  term  of  the  Court  after  his  arrest.  Notice 
was  also  given  to  the  arresting  creditor,  previous  to  that  time* 
The  schedule  being  filed,  and  notice  given,  as  required  by  the 
Act  of  1823,  that  Act  requires,  that  an  issue  suggesting  firaud 
or  concealment  of  any  money,  property  or  effects,  should  be 
made  up  at  the  first  term  of  the  Court  to  which  the  proceedings 
are  made  returnable.  Prince^  292.  If  the  creditor  can  delay 
making  the  suggestion  of  fraud,  until  a  subsequent  term  af- 
ter the  schedule  of  the  debtor  is  filed,  the  debtor  may  be  im^ 
prisoned  six  montiis  longer  than  the  Act  contemplates ;  for  either 
party  may  have  a  contimumce  of  the  cause,  if  unprepared  for  trial^ 
whenever  the  suggestion  of  fraud  is  made.  The  Act  contem- 
plates that  the  schedule  of  the  debtor  shall  be  filed  at  the  first 
term  of  the  Court  after  the  arrest  of  the  defendant,  (provided  he 
is  arrested  twenty  days  before  the  sitting  of  the  Court,)  and  that 
the  suggestion  of  fraud  shall  be  made  at  that  term,  and  tried,  un- 
less the  parties  shall  be  unprepared  for  trial,  as  specified  in  the 
Act  Here  the  debtor's  schedule  was  filed  previous  to  the  July 
Term  of  the  Court,  1850,  and  the  arresting  creditor  notified.  At 
the  July  Term  of  the  Court,  1851,  the  arresting  creditor,  for  the 
first  time,  tenders  an  issue  of  fraud,  and  asks  the  Court  to  com- 
pel the  debtor  to  join  issue  with  him  as  to  that  fact — the  debt- 
or's schedule  having  been  filed  in  the  Clerk's  office  more  than 
twelve  months,  open  to  the  inspection  of  the  creditors* 

The  schedule  of  the  debtor  should  have  been  traversed  by  the 
creditors,  at  the  term  of  the  Court  at  which  it  was  filed,  unless 
some  special  and  good  cause  had  been  shown  why  it  was  not 
done,  and  the  motion  to  compel  the  debtor  to  join  issue  with  the 
creditors,  tendered  more  than  twelve  months  after  the  schedule 
had  been  filed,  was  properly  refused  by  the  Court. 

[2.]  We  are  of  the  opinion  there  was  error  in  the  Court  be- 
lowy  in  allowing  the  order  for  the  debtor's  discharge  to  be  enter- 
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ed,  mmc  pro  tunc^  according  to  the  facts  disclosed  by  the  record 
in  this  case.  The  judgment  of  the  Court  below  appears  to  haye 
been  based  on  the  fact,  that  the  debtor  had  made  an  affidavit, 
which  was  found  in  the  Clerk's  office,  swearing  to  the  truth  of 
his  schedule  in  open  Court,  at  July  Term,  1860.  At  July  Term, 
1851,  the  motion  is  made,  to  enter  the  order  for  the  debtor's 
discharge,  which  it  is  said  ought  to  have  been  entered  on  the 
minutes  of  the  Court,  at  July  Term,  1850.  The  motion  is 
founded  on  the  presumption,  that  inasmuch  as  the  affidavit  of  the 
debtor  is  found  in  the  Clerk's  office,  swearing  to  the  truth  of  his 
schedule  before  the  Clerk,  in  open  Court,  an  order  was  granted 
by  the  Court  for  his  discharge,  at  July  Term,  1850,  but  was 
omitted  to  be  entered  on  the  minutes  of  the  Court  at  that  term. 
Whatever  might  have  been  the  legal  presumption  in  the  absence 
of  the  evidence  furnished  by  the  record  in  this  case,  it  is  unne-^ 
cessary  to  declare,  as  we  are  well  satisfied  that  the  evidence  fur- 
nished by  the  record,  entirely  rebuts  the  presumption  that  any 
such  order  for  his  discharge  was  granted  by  the  Court,  at  July 
Term,  1850.  The  Court  continued  in  session  two  weeks.  The 
affidavit  of  the  defendant  bears  date,  according  to  the  evidence 
of  Wm.  T.  Trammell,  H.  M.  Dunwoddy  and  John  W.  H.  Under- 
wood,  Esqrs.  as  of  the  second  or  third  day  of  the  first  week  of 
the  term  of  the  Court.  The  minutes  showed  nothing  in  regard 
to  the  action  of  the  Court  in  the  matter,  at  July  Term,  1850. 

John  W.  Hooper,  Esq.  testified,  that  he  was  the  preading 
Judge  of  the  Superior  Court,  at  the  July  Term,  1850,  and  that 
the  defendant  continued  his  case  at  that  term,  on  account  of  the 
sickness  of  his  attorney,  A.  B.  Coulter,  Esq.  Judge  Hooper^s 
recollection  is  corroborated  by  the  production  of  the  Bench  dock- 
et, which  showed  an  entry  in  the  hand-writing  of  the  presiding 
Judge,  that  the  case  was  continued  by  ike  dejendant^  at  July  Term, 
1850.  Wm.  T.  Trammell  and  H.M.  Dunwoddy,  Esqrs.  state, 
that  the  case  was  continued  by  the  defendant,  at  the  July  Term 
of  the  Court,  1850,  on  account  of  the  sickness  of  his  attorney, 
and  that  the  same  was  continued  some  time  during  the  stand 
week  of  Vie  Court,  The  evidence  contained  in  this  record,  es- 
tablishes most  concVusiveV^,  >N^>i^Yc^^>^'a\.>\\^\^^^s  no  action  of 
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the  Court  had  at  the  July  Term,  1850,  in  relation  to  the  defend- 
ant taking  the  benefit  of  the  Act  for  the  relief  of  honest  debtors, 
as  contemplated  by  that  Act.  The  oath,  found  among  the  pa- 
pers in  the  Clerk's  office,  bears  date  during  the  early  part  of  the 
fifd  week  of  the  term,  and  the  case  is  continued  by  the  defend- 
ant, during  the  second  loeek  of  the  term.  If  he  had  obtained  the 
order  of  the  Court  for  his  discharge,  when  the  oath  was  made, 
during  the  first  week,  why  did  he  continue  the  case  during  the 
seamd  week  of  the  Court  ?  But  how  did  the  defendant's  affida- 
vit get  into  the  Clerk's  office  ?  John  W.  H.  Underwood,  Esq. 
says,  he  wrote  the  affida\it  for  the  defendant,  as  his  counsel,  and 
the  most  reasonable  supposition  is,  that  the  defendant  went  be- 
fore the  Clerk  while  the  Court  was  in  session,  took  and  subscrib- 
ed the  oath,  and  it  was  filed  among  the  papers  in  the  case,  with- 
out any  action  of  the  Court  being  had  in  relation  to  the  matter. 
The  Act  of  1823  requires,  that  the  Court  shall  direct  the  Clerk 
to  make  an  entry  upon  his  minutes,  in  relation  to  the  oath  taken 
by  insolvent  debtors.  No  such  entry  appears  on  the  minutes  of 
the  Court,  at  July  Term,  1850,  and,  in  our 'judgment,  no  order 
was  granted  by  the  Court  at  that  term,  for  the  discharge  of  the 
defendant ;  consequently,  the  motion  to  have  such  ord^r  enter- 
ed, nunc  pro  tunCy  at  July  Term,  1851,  ought  not  to  have  been 
allowed.  As  a  matter  of  practice,  in  regard  to  the  discharge  of 
insolvent  debtors,  we  think  the  provisions  of  the  Act  will  best  be 
answered,  by  having  the  oath  spread  upon  the  minutes  of  the 
Court,  and  be  subscribed  by  the  party  taking  it,  and  that  the 
judgment  of  the  Court  discharging  the  debtor  should  recite  his 
arrest,  and  the  names  of  all  the  creditors  who  have  been  legally 
notified,  so  that  a  complete  and  perfect  record  of  the  whole  pro- 
ceedings may  appear,  not  only  for  the  protection  of  the  defend- 
ant, but  for  the  benefit  of  all  persons  interested. 

Let  the  judgment  of  the  Court  below  be  reversed  on  the  se- 
cond ground  of  error  taken  in  the  record. 
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No.  80. — ^RoGEB  Q.  DicKiNsoK,  plaintiff  in  error,  vs.  Ownm 

Allison,  defendant  in  error. 

[1.]  Scire /ados  to  reyive  a  jadgment,mast  issue  from,  and  be  returnable  to^ 
the  Court  of  the  County  in  which  the  judgment  was  obtained,  and  sendee 
must  be  perfeeted  when  the  defendant  or  defendants  reside  out  of  the 
County,  by  sending  out  process  to  the  County  where  they  respectively  re- 
aide,  directed  to  the  Sheriff  of  that  County,  whose  duty  it  is  to  serve  them 
personally  and  return  the  process. 

[S.]  Scire  faeioi  to  revive  a  judgment :  ffeld,  not  to  be  an  original  actioib 
bat  a  continuance  of  the  suit  in  which  the  judgment  was  obtained. 

Certiorariy  from  Greene  Superior  Court  Decision  by  Judge 
Stabkes,  March  Term,  1851. 

Qwynn  Allison  sued  out  a  scire  Jhcias  returnable  to  Greene 
Superior  Court,  to  revive  a  dormant  judgment,  rendered  in  said 
Court  in  his  favor,  vs.  Thomas  Chaffin  and  Roger  Q.  Dicldn- 
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son.  Chaffin  resided  in  Muscogee  Cotmty,  and  Dickinson  in 
Baker.  Copies  were  served  on  each  by  tbe  Sberifis  of  tbeir 
respectiTe  Counties ;  Dickinson  appeared  and  litigated,  and  judg- 
ment was  rendered  against  him.  To  this  judgment,  a  certiorari 
was  sued  out  to  the  Superior  Court,  upon  tHe  grounds  (among 
others)  that  the  Clerk  of  the  Inferior  Court  of  Greene  County 
had  no  right  to  issue  process  directed  to  the  Sheriffs  of  Musco- 
gee and  Baker  Counties,  there  being  no  defendant  resident 
in  Greene  County.  Also,  upon  the  ground  that  there  was  not, 
after  the  appeal  by  one  of  the  defendants  in  the  judgment,  and  a 
verdict  in  his  favor  upon  the  appeal,  any  subsisting  judgment  in 
the  Inferior  Court,  capable  of  re\ival. 

Judge  Stumes  overruled  the  ceityorariy  and  this  is  assigned  as 
error.  , 

A.  S.  WiNGFiELD,  for  plaintiff  in  error. 
Cone,  for  defendant  in  error. 

By  the  Court, — Nisbet,  J.  delivering  \ht  opinion. 

We  see  no  reason,  notwithstanding  the  excellent  argument 
of  the  counsel  for  the  plaintiff  in  error,  A.  S.  Wingfield,  to  re- 
verse the  decision  made  in  this  case,  as  to  the  effect  of  the  ap- 
peal entered  by  one  of  the  defendants  in  the  judgment.  It  must 
stand,  therefore,  as  the  law  of  this  Court  See  Allison  ns, 
Chaffin,  8  Geo.  K  330. 

[1.]  The  argument  for  the  defendant  in  error,  has,  however, 
induced  us  to  review  and  reverse  the  decision  in  GaUaher  vf . 
Garvin,  (1  Kelly,  315,)  so  far  as  the  judgment  in  that  case  con- 
flicts with  that  now  rendered.  The  scire  facias  to  revive  a  judg- 
ment, must  issue  from,  and  be  returnable  to,  the  Court  where 
the  judgment  is  rendered.  That  Court  alone  has  jurisdiction. 
No  other  Court  can  acquire  the  cause,  for  the  scire  facias  is  but 
a  continuance  of  the  original  action.  Incident  to  &e  juiisdic- 
tibn,  is  the  right  to  issue  process  to  bring  the  defendants  before 
the  Court.     K  tbe  deieivd^xvl  \^si&!e:a  m  ^«  County,  there  is  no 
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question  about  this  right,  but  it  is  questioned  here,  both  defend- 
ants residing  out  of  the  County  wherein  the  judgment  was  obtain- 
ed, upon  the  ground,  that  by  the  Constitution,  a  party  fn  civil 
cases  can  only  be  sued  in  the  County  of  his  residence.  We  do 
not  hold  that  this  provision  of  the  Constitution  is  in  the  way. 

[2.]  It  would  be,  if  scire  facias  to  revive  a  judgment  was  a 
civil  case,  in  the  view  of  the  Constitution.  Whilst  it  is  in  the 
nature  of  an  action,  yet  we  think  it  is  in  continuance  of  the  suit 
in  which  the  judgment  was  rendered,  and  therefore,  not  an  origi- 
nal action ;  and  for  that  reason,  not  such  a  civil  case  as  the 
Constitution  contemplates.  This  being  so,  the  Court  has  juris- 
diction over  the  person  of  the  defendJnt  any  where  within  the 
limits  of  the  State,  and  may  send  out  its  process  directed 
to  the  Sheriff  of  the  County  in  which  the  defendant  resides, 
whose  duty  it  is  to  serve  and  return  it  to  the  County  from  which 
it  issued.  It  issues,  as  matter  of  course  ;  the  Clerk  acting  in 
this,  as  in  other  cases,  as  the  agent  of  the  Court  for  that  pur- 
pose. 

There  is  no  doubt  but  that  in  England,  the  service  of  a  scire 
facias  to  revive  a  judgment,  when  the  defendant  is  not  found,  is 
by  a  return  of  two  nihUsl  There  the  process  searches  the  king, 
dom,  and  it  is  a  legal  presumption  that  the  defendant  is  not  in  it, 
when  there  are  two  returns  of  nihil.  Not  so  here.  The  Sheriff 
of  the  County  where  the  suit  is  brought,  can  only  search  that 
County,  and  two  returns  of  nihil  may  warrant  a  presumption 
that  the  defendant  is  not  within  that  County,  but  are  no  evidence 
whatever  that  he  is  not  in  some  one  of  the  numerous  other 
Counties  of  the  State.  The  rule  of  the  Common  Law  ii  wholly 
unsuited  to  the  condition  of  things  in  Georgia.  The  practical 
effect  of  it,  must  be  to  determine  the  rights  of  a  citizen,  without 
giving  him  an  opportunity  of  being  heard ;  a  tiling  which  the 
law  abhors.  By  the  Act  of  1 850,  when  the  defendant  is  out  of 
the  State,  ser\'ice  may  be  perfected  by  publication,  and  the  Le- 
gislature say  in  that  Act,  that  such  service  shall  be  as  effectual 
as  if  the  defendant  had  been  personally  served.  This  shows  the 
legislative  view  of  what  kind  of  service  is  requisite  when  the  de- 
fendant is  within  the   State.     This  Act  was   not  passed  when 


660  SUPREME  COURT  OF  GEORGIA. 


Hotchkiss  rt.  Xewton. 


GaUahtT  and  Garvin  was  before  this  Court  See  the  doctrine  as 
to  service  of  scire  facias^  very  fully  discussed  in  Grimkey  ts. 
Magranty  2  BrecardCs  R.  204.  See  also,  generally,  Law  Library^ 
July  number,  1851,  iUU  Scire  Facias.  Itdd's  Practice^  1 106.  9 
Johns.  259.  4  Greenleqf,  124,  132.  Cohb's  Mw  Dig.  502. 
1  T.  R.  388. 

Let  the  judgment  be  affirmed. 


No.  81. — Gideon  Hotchkiss,  plaintiff  in  error,  vs.  George  M. 
Newton,  executor,  defendant  in  error. 

[1.]  In  a  suit  brought  upon  ao  instrument  in  these  words:  "For  ralue  re- 
ceived, I  promise  to  pay  Gideon  Hotchkiss,  five  hundred  dollars  in  castingi^ 
at  Hopkins  <&  Hardeman's  foundrj  in  Augusta — said  Hotchkiss*  present 
account  to  go  in  part  payment.  The  castings  to  be  taken  at  6  cts.  per 
lb. :"  Held,  that  no  time  being  fixed  by  the  contract  for  the  delivery  of  the 
property,  that  there  must  be  a  diemand  and  refusal  proven. 

[2.]  It  is  no  error  to  refuse  to  charge  the  Jury  as  to  a  matter  of  pleading, 
that  being  an  issue  of  law  determinable  only  by  the  Court. 

[3.]  General  remarks  respecting  pleadings. 

[4.]  Definition  of  evidence. 

[6.]  Questions  as  to  the  relevancy  and  admissibility  of  the  testimony,  are 
properly  for  the  Court.  Its  sufficiency  and  effect  belong  exclusively  to  the 
Jury. 

Debt  and  certiorari,  in  Richmond  Superior  Court.  Decision 
by  Judge  Starnes,  at  Chambers,  July  18,  1851. 

Gideon  Hotchkiss  brought  suit  in  the  Court  of  Common-Pleas 
of  Augusta,  against  George  M.  Newton,  as  the  executor  of  Thom- 
as Hopkins,  deceased,  upon  the  following  instrument : 

"  For  value  received,  1  ^jiomvse  to   pay  G.  Hotchkiss,  five 
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hundred  dollars  in  castings,  to  be  delivered  at  Hopkins  &  Har- 
deman's foundry  in  Augusta — G.  Hotchkiss'  present  account  to 
go  towards  the  payment  of  said  five  hundred  dollars. 

(Signed,)  THOMAS  HOPKINS. 

The  castings  to  be  furnished  at  6  cts.  per  lb. 
Indorsed — 

$256  99,  received  on  the  within,  the  sum  of  two  hundred 
and  fifty-six  dollars  ninety-nine  cts.  May  15, 1845. 

(Signed,)  GIDEON  HOTCHKISS." 

It  was  admitted  on  the  trial,  that  the  credit  was  in  the  hand- 
writing of  Hopkins,  and  the  signature  by  Hotchkiss.  Plaintiff 
also  introduced  the  book  of  defendant's  testator,  showing  a  bal- 
ance struck  in  the  account  of  plaintiff,  on  June  3d,  1845,  and 
an  indebtedness  found  of  $256  99  cts. 

The  presiding  Judge  charged  the  Jury,  that  the  plaintiff  could 
not  recover  on  this  instrument,  without  proof  of  a  special  de- 
mand previous  to  the  bringing  of  the  suit.  To  which  charge, 
plaintiff's  counsel  excepted. 

The  presiding  Judge  also  charged  the  Jury,  that  the  credit 
indorsed  on  the  instrument  sued  on,  and  the  corresponding  en- 
try on  the  books  of  defendant's  testator,  were  no  evidence  of  a 
demand  for  the  balance  due  on  the  instrument.  To  which 
charge  plaintiff's  counsel  excepted. 

Plaintiff's  counsel  requested  the  Court  to  charge,  that  the 
form  of  pleading  prescribed  by  the  Act  of  1847,  entitled  "  an 
Act  to  simplify  and  curtail  pleadings  at  Law,"  covers  this  case  ; 
and  that  under  this  Act  it  is  only  necessary  to  aver  indebtedness, 
and  that  the  proof  should  correspond. 

The  Court  refused  so  to  charge,  and  plaintiff's  counsel  ex- 
cepted. 

Upon  these  exceptions  a  writ  of  certiorari  was  sued  out  to  the 
Superior  Court.  Upon  the  hearing  of  which,  counsel  for  plain- 
tiff insisted  for  a  rehearing,  on  the  additional  ground  that  the  Judge 
in  his  second  charge  above  stated,  expressed  his  opinion  on  the 
facts.    Judge  Stames  declined  to  consider  this  ground  because 
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it  was  not  included  in  the  petition  for  certiorari.     This  decision 
is  assigned  as  error. 

Judge  Starnes  refused  to  sustain  the  certiorari  on  all  the  grounds 
taken,  and  error  has  been  assigned  severally  thereon. 

John  K.  Jacksox,  for  plaintiff  in  error. 

Jas.  G.  Gould,  for  defendant  in  error. 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  This  suit  was  brought  in  the  Court  of  Common  Pleas  of 
Augusta,  by  Gideon  Hotchkiss,  against  George  M.  Newton,  as 
executor  of  Thomas  Hopkins,  deceased,  on  a  written  instru- 
ment without  date,  of  which  the  following  is   a  copy  : 

"  For  value  received,  I  promise  to  pay  to  Gideon  Hotchkiss, 
five  hundred  dollars  in  castings,  at  Hopkins  &  Hardeman's  foun- 
dry in  Augusta — said  Hotchkiss'  present  account  to  go  in  part 
payment.  (Signed,)  THOMAS  HOPKINS. 

The  castings  to  be  taken  at  6  cts.  per  lb." 

On  this  instrument  was  indorsed  a  credit  of  $256  99  cts.  the 
body  of  which  credit  was  admitted  by  the  defendant  to  be  the 
handwriting  of  his  testator.  It  was  proven  on  the  part  of  the 
plaintiff,  at  the  trial,  that  the  balance  on  Hopkins  &  Hardeman's 
books  against  plaintiff,  was  $256  99  cts.  some  time  between 
April  24th,  and  June  3d,  1845;  the  credit  on  the  instrument 
bearing  date  in  May,  1845. 

The  case  being  submitted  to  the  Jury  upon  the  written  con- 
tract and  credit  thereon,  with  the  proofs  as  hereinbefore  stated, 
the  defendant  oflfering  no  evidence,  the  plaintiff  requested  the 
Court  to  charge  the  Jury,  among  other  things,  1st.  That  a  spe- 
cial demand  previous  to  bringing  the  action,  was  not  necessary. 
2d.  That  proof  of  an  accounting  between  the  parties  and  a 
iona  Jlde  payment,  was  evidence  of  a  demand. 

The  Court  refused  lo  give  \ke  ^-w^^  ^^  \^^ested ;  but  on 
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the  contrary  instructed  the  Jurj-,  that  a  special  demand  was 
necessary,  and  that  the  testimony  offered  was  no  proof  of  a  de- 
mand for  the  balance  due  on  the  instrument. 

The  plaintiff  farther  asked  the  Court  to  charge,  that  the  form 
of  pleading  prescribed  by  the  Act  of  1847,  applied  to  the  case 
at  bar ;  and  that  under  that  Act,  it  was  only  necessar}-  to  al- 
lege indebtedness  and  prove  it.  The  Court  refused  to  charge 
either  affirmatively  or  negatively.  The  verdict  of  the  Jury  was 
a  general  finding  for  the  defendant. 

Upon  these  several  charges  and  refusals  to  charge,  the  plain- 
tiflF  applied  to  the  Circuit  Judge  for,  and  obtained  a  certiorari  ; 
upon  the  hearing  of  which,  the  Judge  of  the  Court  of  Common 
Pleas  was  sustained ;  and  to  reverse  this  decision  of  Judge 
Stames^  this  writ  of  error  is  prosecuted. 

The  opinion  of  the  Judge  of  the  Superior  Court,  which  ac- 
companies this  record,  is  a  most  elaborate  one — discussing  at 
large,  both  the  law  and  the  facts,  upon  general  principles,  and 
upon  the  authorities,  as  well  as  in  reference  to  the  particular  ques- 
tions which  are  involved.  And  the  argument  before  this  Court 
has  been  conducted  in  a  manner  to  satisfy  us,  that  with  our  learn- 
ed young  brothers,  the  law  is  a  labor  of  love,  a  congenial  em- 
ployment, and  that  they  find  themselves  perfecdy  at  home  in  its 
tangled  mazes. 

Was  a  special  demand  necessary  to  be  proven  previous  to 
bringing  the  action  on  this  instrument  ? 

The  answer  to  this  question  will  depend  upon  the  construc- 
tion which  we  give  to  this  contract.  Was  the  liability  of  the 
debtor  to  pay  directly  and  generally  in  money  ?  or  to  deliver 
specific  articles  to  a  certain  amount,  to  wit :  five  hundred  dollars 
worth,  and  at  a  stipulated  price,  when  called  for  ? 

In  our  judgment,  the  understanding  was,  to  supply  castings, 
at  such  times  and  of  such  description  as  suited  the  creditor,  and 
that  failing  to  deliver  these  articles  when  demanded,  within  a 
reasonable  time  afler  the  agreement,  that  then,  and  not  before, 
the  promisor  became  responsible  for  the  money.  In  other 
words,  that  the  liability  was  not  direct  and  primary,  but  collateral 
and  secondary.    And  this,  we  have  no  doubt,  is  the  sense  in 
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which  Uie  parties  mutually  understood  this  contract  at  the  time 
it  was  made  ;  and  justice  requires  that  their  meaning  should  be 
effectuated. 

The  place  of  perfonnance  is  expressed,  but  the  time  left 
open.  This  gives  the  payee  the  election  as  to  time.  And  the 
well  settled  rule  is,  that  a  special  request  must  be  shown  at  the 
place  designated.  It  is  different  where  the  contract  of  delivery 
is  specific  as  to  time ;  there  the  promiser  must  move  first 

If  this  interpretation  of  tie  instrument  be  not  correct,  why 
was  the  time  for  delivery  omitted  ?  If  it  was  intended  that  the 
time  for  delivery  should  be  insfantefy  or  within  as  short  a  time  af- 
ter as  it  could  be  done,  why  did  the  contract  not  contain  a  defi- 
nite stipulation  to  that  effect  ?  The  conviction  is  irresistible 
that  it  was  left  open  designedly.  Nor  is  it  imposing  any  un- 
reasonable burden  on  the  promisee,  to  require  him  to  notify  the 
promiser  at  what  time  it  will  suit  his  convenience  or  business, 
to  receive  the  whole,  or  any  portion  of  the  castings  which  were 
to  be  furnished.  This  is  not  only  a  common  sense  exposition  of 
this  transaction,  but  it  is  in  conformity  with  the  usage  of  business 
men  who  enter  into  engagements  of  this  character. 

The  law  is  thus  summed  up  by  Mr.  Chipman  in  his  Essay  on 
Contracts^  28,  29 :  "  If,"  says  he,  "  a  merchant  give  a  due-bill 
to  A,  payable  in  goods,  and  no  time  or  place  of  payment  be 
designated,  the  due-bill  contains  an  acknowledgement  tliat  A 
has  paid  him  in  advance  for  the  amount  of  goods  therein  expressed; 
and  a  promise  is  implied  on  the  part  of  the  merchant,  that  whenever 
A  shall  call  at  his  store  and  present  the  due-bill,  he  will  deliver 
to  him  such  articles  as  he  shall  select,  out  of  the  goods  on 
hand.  The  store  of  the  merchant  is  the  place  of  payment, 
and  no  action  can  be  maintained  on  the  due-bill,  until  A  shall 
call  at  the  store  of  the  merchant  for  the  goods,  and  the  merchant 
shall  refuse  ^to  deliver  such  goods  as  A  shall  select.'' 

And  in  tlie  well-known  and  much  litigated  case  of  Wilnes- 
hurst  vs,  Broolcer,  (7.  M.  §'  Gr.  882,)  it  was  held  by  the  English 
Court  of  Common  Pleas,  that  "  when  goods  are  sold  and  noth- 
ing is  said  about  the  time  of  delivery,  the  seller  is  bound  to  de- 
liver them  whenever  they  are  demanded,^^    And  this  principle  was 
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expressly  sanctioned  by  the  Exchequer  Chamber.  It  is  true,  the 
judgment  below  was  reversed,  but  it  was  upon  the  ground  that 
the  facts  which  appeared  on  the  record,  did  not  justify  the  infer- 
ence which  was  drawn  from  them  by  the  Court.  But  Lord  JUh- 
inger  affirmed  distinctly  the  legal  principle  which  is  involved 
in  this  discussion. 

And  in  King  vs.  Wilson ^  (6  Beavans^  R,  124,)  the  Court  say, 
''  that  although  time  was  not  originally  made  by  the  parties  of 
the  essence  of  the  contract,  yet  it  may  become  so  by  noticey  if 
the  other  party  is  afterwards  guilty  of  improper  delays  in  com- 
pleting it." 

Our  conclusion  then  is,  that  where  the  contract  is  not  to  pay 
money  in  goods,  or  in  the  alternative,  money  or  goods,  but  to 
deliver  specific  articles  to  a  stipulated  amount,  and  at  a  price 
agreed  on,  and  no  time  is  fixed  by  the  contract  for  the  delivery 
of  the  property,  there  must  be  a  demand  made  or  notice  given, 
and  a  failure  to  comply  on  the  part  of  the  payor,  before  he  can 
be  held  answerable  in  money.  And  notwithstanding  the  appa- 
rent conflict  of  authority  in  the  different  States  upon  this  point, 
I  am  satisfied  that  a  careful  examination  of  the  adjudicated  cases 
will  show,  that  not  a  single  reported  case  can  be  found  to  con- 
tradict this  doctrine.  It  is  true  that  dicta  may  be  adduced  to 
the  contrary,  as  in  the  case  of  Roberts  vs.  Beatiyy  2  Penn.  R. 
63.  But  in  these,  although  the  agreement  was  to  deliver  pro- 
perty at  a  specified  time  and  placey  Mr.  Huston^  Justice,  was  not 
certain  but  that  a  previous  demand  was  necessary. 

But  it  is  insisted  that  the  credit  indorsed  upon  this  instru- 
ment, is  evidence  of  demand,  after  which  the  balance  is  due  im- 
mediately in  money.  It  is  conceded  that  part  payment,  a  prom- 
ise to  pay,  or  an  acknowledgement  of  liability  by  an  indorsery 
is,  prima  fade  evidence  not  only  of  notice,  but  of  present- 
ment also.  But  what  are  the  facts  here  ?  Hotchkiss'  existing 
indebtedness  by  book  account  to  Hopkins,  was  to  be  received 
in  part  payment  of  the  contract.  The  amonnt  was  $256  99  cts. 
the  precise  sum  credited  upon  the  instrument.  How,  I  ask,  does 
this  create  any  presumption  that  the  balance  of  $263  01  was 
demanded  in  castings  ? 
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So  far  as  this  question  is  concerned,  the  agreement  might 
have  been  worded  thus :  "  For  value  received,  I  promise  to  pay 
Gideon  Hotchkiss,  §243  01  in  castings,  at  Hopkins  &  Hard- 
eman^s  foundry  in  Augusta,  the  residue  of  the  five  hundred  dol- 
lars advanced  to  me  bv  the  said  Gideon  Hotchkiss,  after  de- 
ducting  his  book  account  of  -S256  99  cts."  Such  is  the  sub- 
stance and  lesrai  tenor  of  this  instniment.  The  credit,  under 
these  circumstances,  proves  nothing,  either  one  way  or  the  other. 
It  left  the  contract  just  where  it  found  it,  touching  the  matter  in 
dispute  between  these  parties.  It  showed,  it  is  true,  that  that 
portion  of  the  agreement  respecting  the  mutual  indebtedness 
had  been  arranged,  but  it  proved  nothing  as  to  the  rest  of  it. 

[2.]  Another  question  raised  in  the  record  is,  that  the  Court 
committed  error  in  refusing  to  charge  the  Jurj-  when  requested, 
that  the  form  of  pleading  prescribed  by  the  Act  of  1847,  ap- 
plied to  this  case,  and  that  under  it,  it  was  only  necessary  to 
allege  indebtedness  and  prove  it. 

We  apprehend  the  presiding  Judge  was  right  in  refusing  to 
submit  a  point  of  pleading  to  the  Jury.  It  was  an  issue  of  law, 
determinable  only  by  the  Court.  We  have  held,  that  under  the 
Act  of  1847,  "  to  simplify  and  curtail  pleadings  at  law,"  the 
declaration  will  be  sufficient,  if  it  pursues  the  form  prescribed  by 
the  Statute,  anci  that  no  additional  averments  are  necessaiy  to 
let  in  the  proof  necessary  to  a  recovery.  Cameron  vs,  Moort^ 
decided  at  Decatur ^  1851.  Consequently,  as  strange  and  anom- 
alous as  it  may  seem,  the  plaintiff  in  this  case,  underthe  allega- 
tion that  the  defendant's  testator  was  indebted  to  him  so  much 
on  a  written  promise,  accompanied  by  a  copy  of  the  instrument, 
would  be  entitled  to  prove  a  special  demand,  notwithstanding 
he  had  omitted  to  aver  it.  True,  this  is  a  \i*ide  departure  from 
the  well  established  and  time  honored  practice  of  the  Common 
Law,  still  it  is  the  indisputable  right  of  the  Legislature  to  regu- 
late and  control  the  matter.  In  our  zeal  to  dispense  with  shad- 
ows  in  legal  proceedings,  we  should  be  careful  to  retain  the  sub- 
stance ;  otherwise,  the  most  injurious  consequences  may  result  to 
the  rights  of  parties. 

[3.]  Accustomed  as  I  am,  to  look  upon  the  Judiciaiy  Act  of 
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1799,  as  1  understand  ii,  as  the  ne  plus  ultra  of  perfectability  in 
pleading — a  noble  monument  of  the  wisdom  and  learning  of  its 
authors — I  view  with  jealousy,  any  attempt  to  improve  it.  One 
thing  is  certain,  that  any  effort  heretofore  made  for  this  purpose, 
has  been  calculated  to  produce  embarrassment  and  confusion. 
That  system  founded  upon  rules  of  great  simplicity  and  comprehen- 
siveness, required  the  parties  to  set  fortli  their  cause  of  action  and 
defence,  plainly,  fully,  and  distinctly  ;  and  any  enactment  which 
dispenses  with  this,  experience  will  demonstrate  to  be  impolitic 
in  its  tendency. 

[4.]  The  only  remaining  question  is,  was  it  error  in  the  Court 
of  Common  Pleas,  to  charge  the  Jury,  tliat  the  credit  on  the 
contract  was  no  proof  of  a  demand  ?  Was  it  admissible  at  all 
to  establish  that  fact  ? 

What  is  evidence  ?  It  is  the  means  by  which  any  fact  which 
is  put  in  issue,  is  established  or  disproved.  The  matter  sub- 
mitted for  investigation  here  was,  whether  a  demand  had  been 
made  by  the  promissee  upon  the  promissor  for  a  compliance 
with  this  contract.  Did  the  proof  offered,  go  to  ascertain  this 
fact  ?  We  have  already  said,  that  it  did  not.  It  was,  therefore, 
irrelevant  and  properly  withdrawn  from  the  consideration  of  the 
Jury. 

[5.]  It  was  a  question  respecting  the  competency  and  admis- 
sibility of  the  testimony,  and  not  as  to  its  sufficiency  or  effect ; 
the  former  falling  properly  within  the  province  of  the  Court — the 
latter  belonging  exclusively,  under  our  Statute,  to  the  Jury. 

Upon  the  whole,  we  a^e  satisfied  that  the  judgment  of  the 
Circuit  Court,  affirming  that  of  the  Couit  of  Common  Pleas  for 
the  City  of  Augusta,  is  legal,  upon  the  grounds  which  have  been 
argued  against  it,  and  should  be  affirmed. 
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No.  82. — ^Stith  H.   Ingram,  plaintiff  in  error,  vs.  Elizabeth 
Ht'RT,  admr'x,  &c.  defendant  in  error. 

[1.]  Wh^'H  an  affidavit  of  illegality  was  filed  according  to  the  prorisioosof 
our  .Statute,  again-tt  the  levy  of  an  execution,  ia»ued  upoa  a  judgment  ob- 
tained againjtt  an  intestate  ii  his  life  time,  upon  his  goods  and  chattels  in 
the  hand4  of  hi^  admiiiiittratrix,  before  the  expiration  of  twelve  months 
from  the  date  of  her  letters  of  administration :  Ileld,  that  the  judgment 
creditor  was  not  restrained,  by  the  12th  section  of  the  Judiciary  Act  of 
1799,  from  the  collection  of  such  judgment,  until  the  expiration  of  tweWe 
rw>ntht(,by  a  levy  and  sale  of  the  intestate's  property. 

Illegality,  in  Baldwin  Superior  Court.  Decision  by  Judge 
Johnson,  August  Term,  1851. 

Stith  H.  Ingram  was  the  assignee  of  two  judgments  against 
Spencer  Hurt,  rendered  against  him  in  his  lifetime.  After  his 
death,  the  fi,  fas.  issued  thereon  were  levied  on  several  slaves, 
the  property  of  the  estate.  Elizabeth  Hurt,  the  administratrix, 
filed  an  affidavit  of  illegality,  on  the  ground  that  twelve  months 
had  not  yet  expired  since  the  grant  of  administration  to  her. 

The  Court  sustained  the  illegality,  and  this  decision  is  as- 
signed as  error.  ' 

Meriwether,  for  plaintiff  in  error. 

\ 

J.  WiNGFiELD  and  Cone,  for  defendant  in  error. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[1.]  This  case  came  before  the  Court  below,  on  an  affidavit 
of  illegality,  filed  by  the  administratrix  of  Spencer  Hurt,  deceas- 
ed, to  an  execution  which  had  been  levied  by  the  SheriflF  on  the 
property  of  her  intestate,  in  her  hands,  as  administratrix.  The 
alleged  ground  of  illegality  is,  that  twelve  months  had  not  ex- 
pired from  the  date  of  the  administratrix's  letters  of  administra- 
tion, to  the  time  of  \^e  Yerj  \  ^xvd.  ^^  o^^s^iaii  is^  whether  a 
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judgment  obtained  against  the  intestate  in  his  li/i  time^  may  be 
collected,  by  the  levy  of  an  execution  issued  thereon,  before  the 
expiration  of  twelve  months  from  the  date  of  the  letters  of  ad- 
ministration ?  By  the  12th  section  of  the  Judiciary  Act  of  1799, 
it  is  declared,  *^  No  suii  or  action  shall  be  issued  against  any  execu- 
tor or  administrator,  for  any  matter  or  cause  against  the  testator  or 
intestate  of  such  executor  or  administrator,  in  any  of  the  said 
Courts,  until  the  expiration  of  twelve  months  after  the  probate  of 
the  will  of  such  testator,  or  letters  of  administration  granted  on  the 
estate  of  such  intestate."  Prince^  422.  It  is  insisted,  that  the 
levying  of  the  Ji.  fa,  on  the  goods  and  chattels  of  the  intestate, 
is  embraced  within  the  provisions  of  the  before  recited  Act. 
What  was  the  Common  Law  rule  upon  this  subject,  and  how  far 
and  to  what  extent  has  that  rule  been  altered  by  the  12th  sec- 
tion of  the  Judiciary  Act  of  1799?  By  the  Common  Law,  if 
there  was  a  judgment  against  the  testator  or  intestate,  at  the  time 
of  his  death,  the  creditor  might  take  his  goods  in  execution,  in 

m 

the  hands  of  the  executor  or  administrator,  if  the  judgment  was 
recovered  within  a  year  before  his  death.  Odes  vs.  Woodwardj 
2  Lord  Raymond^  850.  See,  also,  to  the  same  point,  4  Comyr/s 
Dig.  248,  title  Execution^  letter  d,  2.  Tollerh  Law  of  Executors^ 
469.  Bragner  vs.  Langmeady  7  Term  Rep.  20.  Whether  the 
Ji.  fa.  which  issued  on  the  judgment,  was  tested  before  the 
death  of  the  intestate,  or  afterwards,  does  not  appear  in  the  re- 
cord, and  no  question  was  made  as  to  that  fact  in  the  affidavit  of 
illegality.  Upon  that  point,  therefore,  we  express  no  opinion. 
Tte  Act  of  1799  restrains  ^^  suits  or  actions'*^  against  executors 
and  administrators,  but  does  not  restrain  the  collection  of  judg- 
ments already  obtained  against  the  testator  or  intestate  in  bis 
lifetime^  by  levy  and  sale  of  his  goods  and  chattels  under  exe- 
cution issued  thereon.  The  Act  of  1799  cannot  be  extended 
so  as  to  repeal  the  Common  Law,  by  implicaUon,  By  the  14th 
section  of  the  Judiciary  Act  of  1797,  it  is  declared,  "  That  no 
suit  shall  be  instituted,  or  execution  issue  against  any  executor 
or  administrator,  for  any  debt  or  demand  due  or  owing  by  any 
testator  or  intestate,  until  the  expiration  of  twelve  months  from 
and  after  the  death  of  such  testator  or  intestate."  Mdrlniry  tf 
VOL  x  72 
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Oraw/brd^s  Dig.  274.  When  the  Legislature  of  1799  revised 
the  Judiciary  Act  of  1797,  in  relation  to  suits,  &c.  agaonst  ex- 
ecutors and  administrators,  the  word  ^^  execution"  was  stricken 
out,  which  indicates  pretty  clearly  that  they  intended  to  leave 
the  matter  to  be  regulated  by  the  rule  of  the  Common  Law. 
The  contemporaneous  construction  which  has  been  given  to  our 
Judiciary  Act  of  1799,  so  far  as  we  know,  or  have  been  advised 
by  the  oldest  practitioners  at  the  bar,  authorizes  the  collection 
of  a  judgment  obtained  against  a  testator  or  intestate,  in  his  l^e- 
time,  by  a  levy  and  sale  of  his  goods  ana  chattels,  before  the  ex- 
piration of  twelve  months ;  the  collection  of  such  judgments 
have  never  been  considered  as  embraced  within  the  12th  section 
of  the  Judiciary  Act  of  1799.  In  answer  to  the  argument,  that 
to  allow  the  collection  of  such  judgments,  before  the  expiration 
of  twelve  months,  would  greatly  frustrate  the  administrator  in 
paying  the  debts  of  the  intestate,  according  to  their  legal  priof' 
fly,  we  have  only  to  say,  that  the  Court  of  Equity  is  always  open 
for  the  assistance  and  protection  of  the  administrator,  as  well  as 
the  rights  and  interests  of  those  whom  he  represents,  and  also 
for  the  relief  of  the  priority  creditors,  in  case  there  should  be  no 
administration. 

Let  the  judgment  of  the  Court  below  be  reversed. 


1 


No.  83. — ^Thomas  C.  Coyle,  plaintiflF  in  error,  vs,   David  C. 

Campbell,  defendant  in  error. 

[L]  Notes,  bonds  and  other  assumptions,  made  to  a  person  as  a  physeian  or 
surgeon,  the  consideration  of  which  is  services  rendered  in  prescribing  for 
the  cure  of  diseases,  without  a  license :  Held  to  be  null  andToid;  so,  also, 
any  obligation  which  springs  out  of  the  exercise  of  the  profession  of  medi- 
cine, without  a  license. 

Debt,  in  Baldwin  Superior  Court.    Tried  before  Judge  Johk- 
aoSy  August  Term,  1851. 
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David  C.  Campbell  brought  suit  against  Thomas  C.  Coyle 
upon  an  account  for  $86  50.  To  this  action  Coyle  filed,  as  a 
set-off,  the  following  account : 

D.  C.  Campbell, 

i846.  To  T.  C.  Coyle,  Dr. 

March  14.  To  499   days'  Hydropathic  treatment   of 

servant,  Henrietta — 3  baths  a  day — 1497 
baths,  at  12|  a  bath,  $187  12| 

1847. 
July  14.      "  499  days'  nursing,  at  25  cents,  124  75 

"  499  days' board,  at  25,  124  76 

'^  1  outfit  for  Henrietta  of  linen,  cotton 
cloth  and  woolen  blankets,  bought  and 
paid  for  at  Mr.  Treanor's  18  00 


$454  62| 
N.  B.  499  days'  professional  fees  I  do  not   charge 
for,  $311  87^,  it  being  both  expressed  and 
understood  that  this  was  to  be  given  gratui- 
tous. 

Upon  the  trial,  the  defendant  offered  to  prove  his  account 
Plaintiff's  counsel  objected,  on  the  ground  that  defendant  was 
not  licensed,  as  provided  by  the  Act  of  1825,  and  was  not  al- 
lowed to  charge  for  the  cure  of  diseases.  The  objection  was 
sustained  by  the  Court,  and  this  decision  is  assigned  as  error. 

Defendant's  counsel  then  offered  to  prove,  that  the  articles 
charged  in  the  fourth  item,  were  furnished  by  defendant  at  the 
prices  charged. 

Plaintiff's  counsel  objected,  that  they  arose  from  the  hydro- 
pathic treatment,  and  defendant  was  prohibited  firom  recovering 
for  the  same,  under  the  said  Act  of  1825,  and  that  they  were  not 
chargeable  to  the  plaintiff,  without  a  special  request  from  him ; 
also,  that  the  particulars  were  not  set  out  fiilly.  The  Court  sus- 
tained all  of  the  objections,  and  error  has  been  assigned  thereon. 

The  Court  charged  the  Jury,  ^'  That  the  only  item  of  the  set- 
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off  before  ftem,  was  die  charge  for  board,  and  that  if  thej  be- 
lieved the  negro  was  kept  as  a  boarder,  defendant  was  entided 
to  an  allowance  of  so  much  as  the  board  was  reasonably  worth : 
that  if  they  were  satisfied  that  she  was  not  there  as  a  boarder, 
with  the  consent  and  by  the  request  of  plaintiff,  defendant  *was 
not  entitled  to  anything.'' 

This  charge  is  assigned  as  error. 

KocKWELL,  for  plaintiff  in  error. 

I.  L.  Habbis,  for  defendant  in  error. 

By  the  Court. — Ntsbet,  J.  delivering  the  ojnnion. 

[1.]  The  question  made  in  this  case  is,  whether   Dr.  Coyle, 
a  hydropathic  practitioner,  is  authorized,  by  law,  to   recover 
an  account  for  services  rendered  in  the  way  of  his  profession. 
We  think  that  he  is  not  so  authorize!,  but,  on  the  contrary,  is 
prohibited  by  the  Statute.     The  Act  of  1825,  was  passed,  among 
other  purposes,  to  regulate  the  Ucensing  physicians  in  this  State. 
It  was  amended  in  1831,  but  in  no  way  to  affect  this  question — 
was  repealed  in  1836,  and  revived  in  1839,  and  re-enacted  with- 
out alteration  or  modification,  in    1847.     The  original   Act  of 
1825  then,  re-enacted   in    1847,  is  the   law  which  controls  the 
question.     The  Act  of  1 825  prescribes  the  manner  of  granting 
licenses  to  all  applicants  to  practise  physic  and  surgery.     In  fhe 
4th  section,*it  declares,  "that  all  bonds, notes,  promises  and  as- 
sumptions  made  to  any  person  or  ^  ersons  not  licensed  in  the 
manner  pointed  out,  the  consideration  of  which  shall  be  services 
rendered  as  a  physician  or  surgeon,  in  prescribing  for  the  cure 
of  diseases,  shall  be  void  and  of  no  effect."     This  section  makes 
Void  all  contracts  founded  on  services  rendered  as  a  physician  or 
'surgeon,  in  prescribing  for  the  cure  of  diseases.     The  only  in- 
quiry, in  order  to  determine  whether  Dr.  Coyle  is  embraced  in 
the  Act,  must  be  this,  to  wit :  is  his  account  founded  on  services 
rendered  as  a  physician  or  surgeon,  in  prescribing  for  the  cure  of 
liiseases.^     It  is  notpteteiid^dL^'diV^V^^^VL^^'o&^^andhisac- 
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count,  upon  its  face,  as  to  all  the  items,  except  the  one  for  board 
of  the  negro  woman,  shows  that  it  is  for  services  rendered  as  a 
hydropathic  practitioner,  in  the  treatment  of  the  servant  of  Col. 
Campbell,  the  defendant  in  error,  for  disease.  He,  a  cold-water 
doctor,  is  not,  of  course,  a  surgeon.  But  we  hold,  that  in  pre- 
scribing water  or  any  thing  else,  or  in  prescribing  any  mode  of 
treatment  for  disease,  he  assumes  to  be  a  physician.  It  is  as  such 
that  he  claims  pay.  It  is  for  an  account  made  to  him  as  a  phy- 
sician, that  he  asks  the  judgment  of  the  Court.  Now,  it  is 
wholly  immaterial  if  he  is  not  licensed,  as  the  Act  requires, 
whether  he  be  an  ignorant  pretender,  or  as  learned  as  Galen,  he 
is,  in  either  case,  prohibited  from  collecting  his  account  by  law. 
It  may  even  be  a  question,  under  the  Act  of  1825,  whether  a 
man,  who  holds  a  diploma  from  a  Medical  College,  can  recover 
for  medical  services,  unless  he  is  licensed  by  the  board  which  it 
creates.  For  whilst  the  Act  exempts  such  persons  from  an  ea> 
aminaiiony  it  does  not,  in  so  many  words,  nor  by  a  necessary  con- 
struction, exeijupt  them  from  the  necessity  of  taking  out  a  license. 
And  the  amendatdry  Act  of  1831,  authorises  the  board,  if  they 
have  any  doubts  as  to  the  qualification  of  an  applicant,  to  ex- 
amine him,  although  he  may  have  a  diploma  from  a  Medical 
College,  and  either  grant  or  withhold  a  license,  as  they  may  find 
him  qualified  or  otherwise.  It  is,  however,  not  pretended  that  Dr. 
Coyle  had  a  diploma,  and  we  decide  nothing  as  to  that  matter. 
It  suflSces  to  say,  that  this  "  assumption"  is  founded  on  the  con- 
sideration of  ser\'ices  rendered  by  the  plaintiff  in  error,  as  a  phy- 
siciariy  in  prescribing  for  the  cure  of  disease.  He  holds  himself 
outo^  a  physician — he  has  prescribed  for  the  cure  of  disease,  and 
he  demands  that  the  law  enforce  payment  for  services  rendered 
as  a  physician.  The  Act  of  1825,  in  so  many  words,  declares 
that  just  such  an  assumption  as  this  is,  made  to  just  the  person 
that  Dr.  Coyle  is,  shall  be  null  and  void.  It  cannot  be  seriously 
pretended,  that  because  his  physic  is  pure  water,  and  his  treat- 
ment swathing  and  friction,  that  he  is  not,  therefore,  one  who  as  a 
physici(^j  prescribes  Jbr  the  cure  of  disease.  He  is  clearly  as  ob- 
noxious to  the  law,  as  he  would  be  if  he  prescribed  calomel  and 
jalap,  or  steam  and  No.  6,  or  homeopathic  infinitesimals,  or 
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phlebotomy  and  hot  water.  If  this  view  of  section  4th  of  the 
Act  of  1825  needed  fortifying,  it  is  sustained  by  other  sections. 
The  1st  section  declares,  that  "No  person  shall  be  allowed  to 
practise  physic  and  surgery,  or  any  of  the  branches  thereof,  or 
in  any  cases  prescribe  Jbr  the  cure  of  diseases^  for  fee  or  reward, 
unless  he  or  they  shall  be  first  licensed  to  do  so,"  &c. 

So  the  2d  section  makes  it  highly  penal  for  any  one  to  prac- 
tise physic  or  surj^ery,  or  in  any  manner  prescribe  for  the  cure 
of  diseases,  for  fee  or  reward,  without  a  license.  Nor  does  Dr. 
Coyle  come  witliin  the  exception  made  by  the  Act  of  1825.  That 
exception  extends  to  persons  who,  at  the  time  of  the  passage 
of  the  Act,  were  practitioners  of  medicine  or  surgery,  or  who  had, 
before  that  time,  been  practising  physicians.  I  stated  that  the 
Act  of  1825  was  repealed  in  1836,  and  revived  in  1839.  The 
reviving  Act  of  1839,  has  this  provision,  to  wit :  "  Provided,  that 
nothing  in  the  said  revived  Act,  be  so  construed  as  to  operate 
against  the  Thomsonian  or  Botanic  practice,  or  any  other  pnu> 
titioner  of  medicine  in  this  Staie.^^  Now,  it  was  claimed  in  the 
argument,  that  Dr.  Coyle  w^as  protected  under  rais  proviso,  be- 
cause in  its  terms  it  exempts  from  the  operation  oi  the  Act  of 
1825,  any  other  practitioners  of  medicine,  as  well  as  the  Thom- 
sonian or  Botanic  practitioners.  The  argument  construes  these 
words  to  embrace  all  practitioners  of  medicine,  and  inasmuch  as 
Dr.  Coyle  is  a  practitioner  of  medicine,  he  is  excluded.  This 
construction  would  defeat  the  whole  body  of  the  Act,  and  let  all 
the  world  practise  medicine  for  fee  and  reward,  without  a  li- 
cense— the  very  thing  the  Act  was  intended  to  prevent.  If  this 
is  the  meaning  of  the  proviso,  then  it  is  itself  void,  for  a  saving 
repugnant  to  the  whole  body  of  an  Act  is  void.  But  it  is  not 
necessary  to  make  it  void.  We  give  to  it  a  meaning,  and  that 
no  doubt  is  the  meaning  suggested  by  the  counsel  for  the  de- 
fendant in  error,  Mr.  Harris,  to  wit:  it  means  to  except  such 
persons  as  were,  in  1839,  in  the  practice  of  medicine,  and  who 
came  into  the  practice  between  1836  and  1839,  whilst  the  Act 
of  1825  was  repealed — persons  who  w^ere  then  practitioners  of 
medicine  for  fee  and  reward,  and  who  began  to  practise  when 
there  was  no  law  to  prohibit  them.  Dr.  Coyle  was  not  one  of 
ibese.     And  if  Apdropotfw;  eoviXdi,  c^eiiXi^  ^^'vM^xssBtoj  ^C  our 
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brother  Rockwell,  be  classed  with  the  Thomsonian  practice, 
Dr.  Coyle  would  still  be  without  any  aid  from  the  law  to  collect 
his  account.  Because,  by  the  Act  of  1847,  no  persons  except 
graduates  of  the  Southern  Botanico  Medical  College,  are  allowed 
to  practise  physic  or  surgeiy  on  the  Botanic  or  Thomsonian 
system  of  medicine,  or  any  of  the  branches  thereof,  or  in  any 
case  to  prescribe  for  the  cure  of  diseases,  for  fee  or  reward,  with- 
out a  license  from  the  Botanico  Medical  Board  of  Georgia ;  and 
if  they  do,  their  bonds,  notes  and  assumptions,  given  m  consid- 
eration of  their  services,  are  declared  void.  It  was  claimed,  in 
the  argument,  that  at  least  the  Court  erred  in  refusing  to  permit 
the  plaintiff  in  error  to  prove  and  recover  the  fourth  item  in  his 
account  We  are  unable  to  concede  that  to  him.  This  item  is, 
**  one  otdfii  for  Henrietta,  of  linen,  cotton  cloth  and  woollen  blan- 
kets, bought  and  paid  for  at  Mr.  Treanor's,$18."  The  otdfit  of 
linen,  &c.  was  the  means  of  applying  his  prescriptions  and  ren- 
dering his  services.  If  he  cannot  recover  them,  he  cannot  re- 
coyer  for  the  means  which  he  thought  necessary  to  provide  in 
order  to  apply  them.  The  law  intends  that  he  shall  not  practise 
medicine  for  fee  or  reward,  but  upon  terms,  and  its  policy  re- 
quires that  he  shall  not  be  permitted  to  enforce  any  obligation, 
express  or  implied,  which  springs  out  of  the  illegal  exercise  of 
the  profession.  We  do  not  say  but  that  any  citizen  may  gratu- 
itously practise  medicine.  The  Statutes  are  directed  against  its 
practice  for  fee  or  reward.  Thus  have  we  declared  what  seems 
to  us  the.  legislative  will  upon  this  subject.  We  can  see  no  rea- 
son why  the  practice  oif  hydropathy  should  not,  upon  judicious 
terms,  be  under  the  sanction  and  protection  of  the  law^  as  well 
as  any  other  practice.  It  is  for  the  Legislature,  not  for  us,  to 
place  it  there.     Cobb^s  Mw  Digestj  886  to  892. 

The  Court  properly  left  the  question,  whether  the  charge  for 
board  should  be  allowed,  to  the  Jury,  under  the  testimony. 

Let  the  judgment  be  affirmed. 
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No.  84. — Joseph  Catching,   plaintiff  in  error,   vs.   David  S. 

Terrell,  defendant  in  error. 

[1.]  A  Court  of  Equity  will  not  interfere  to  restrain  a  trespass  by  injunc- 
tion, unlc58  it  be  do^tructive  to  tlie  very  nature  and  substance  of  the  es- 
tate, or  unless  irremediable  luiscbief  would  ensue  unless  immediate  relief 
was  granted ;  or  wbere,  from  tbe  difficulty  of  the  proof,  or  some  other  pe- 
culiar circuiiu^tance,  this  conservative  remedy  is  imperatively  demanded. 

[2.]  Tlic  throwing  down  of  fences,  and  the  letting  in  of  cattle  upon  the 
growing  crop,  does  not  authorize  a  Court  of  Equity  to  interfere — tbe  inju- 
ry being  susjceptible  of  perfect  pecuniary  compensation. 

[8.]  Tlie  mere  allegation  by  a  complainant,  that  the  legal  remedy  is  too 
tardy,  or  that  irreparable  mischief  will  ensue,  is  not  sufficient ;  but  to  en- 
title the  party  to  an  injunction,  the  facts  must  be  stated,  to  show  that 
the  apprchcQsicjn  of  injury  is  well  founded. 

In  Equity,  in  Greene  Superior   Court.     Decision   by   Judge 
Johnson,  September  Term,  1851. 

David  S.  Terrell  filed  his  bill  in  Equity,  alleging  that  he  was 
the  owner  of,  and  in  possession  of  a  tract  of  land,  adjoining  one 
of  Joseph  Catching's  ;  that  he  cultivated  his  land,  all  of  which 
was  necessarily  kept  in  tillage  ;  that  Catching,  on  divers  days, 
had  thrown  down  the  fences  of  the  complainant,  thereby  admit- 
ting stock,  and  otherwise  destroying  the  crops  of  complainant ; 
that  his  land  was  at  that  time  sowed  down  in  wheat,  upon  which 
complainant  depended  for  a  support ;  that* the  remedy  at  Law  was 
too  uncertain,  slow  and  inadequate  ;  that  Catching  does  not  pre- 
tend to  have  title  to  the  lands,  and  yet  threatens  to  continue  his 
trespasses  ;  that  said  Catching  applied  to  the  Superior  Court  of 
Greene  County,  asking  that  a  private  way  might  be  opened 
through  the  enclosed  lands  of  complainant ;  that  the  Jury  as- 
sessed the  damages  at  sixty  dollars,  which  the  Inferior  Court 
refused  to  pay  out  of  the  County  funds,  and  Catching  refused  to 
pay  the  same  out  of  his  own  funds;  that  after  Catching  refused 
to  pay  the  damages,  the  Inferior  Court  revoked  the  order  open- 
ing the  way  through  \he  ewcW^di  \axA&^  %xA  '^'^^^d  an  order 
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requiring  complainant  at  his  own  expense  to  open  a  way,  avoid- 
ing his  enclosed  lands,  for  the  use  of  said  Catching,  with  which 
order  the  complainant  complied ;  that  Catching,  nevertheless, 
still  continues,  and  threatens  to  continue  to  pull  down  the  fences 
of  complainant,  and  pass  through  his  fields.  The  prayer  was 
for  an  injunction  and  general  relief. 

Catching,  by  his  answer,  admitted  the  title  of  complainant  to 
the  land,  and  that  the  same  was  in  cultivation.  The  answer  al- 
leged, that  from  the  earliest  settlement  of  the  County  of  Greene, 
there  had  been  a  public  road  leading  to  a  ferry  in  tlie  fork  of 
the  Appalachee  and  Oconee  rivers,  and  passing  through  the 
plantation  of  the  complainant;  that  this  road  was  once  much 
travelled  by  the  public  ;  the  ferry  was  afterwards  discontinued, 
and  the  road  used  only  by  the  defendant,  who  owned  the  land 
lying  in  the  fork,  and  his  mother ;  that  complainant's  land  over 
which  the  road  passed,  was  for  a  long  time  an  old  field,  grown 
up  in  pines ;  that  when  complainant  enclosed  this  old  field,  he 
asked  defendant  to  permit  him  to  place  gates  at  each  end,  and 
thus  relieve  him  from  keeping  up  a  lane  fence,  to  which  defend- 
ant consented ;  that  complainant  kept  up  the  gates  for  a  while, 
and  then  out  of  pure  maUce  removed  them  and  built  high 
fences  across  the  road,  barricading  them  with  sapplings,  briers, 
&c.  The  defendant  admitted  that  he  had  pulled  down  these 
fences  and  left  them  down,  and  had  told  complainant  that  he  in- 
tended to  continue  to  do  so ;  that  the  public  road  had  been  in 
use  over  the  land,  for  more  than  forty  years,  and  that  the  fence 
he  pulled  down  was  across  this  road. 

Upon  the  coming  in  of  the   answer,  a  motion   was   made  to 
dissolve  the  injunction,  on  the  grounds  : 

1st  That  the  bill  did  not   make  a  case  which  authorized  an 
injunction. 

2d.  That  the  answer  swore  off*  the  equity  of  the  bill. 

The  Court  refused  the  motion,  and  this  decision  is  assigned 
as  error. 


CoiTE,  for  plaintiff*  in  error^ 
voh  X  73 
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Meriwether,  for  defendant  in  error. 

By  the  Court, — LuaiPiON,  J.  delivering  the  opinion. 

The  bill  contains  a  charge  of  trespass  by  entering  repeatedly 
upon  the  lands  of  the  plaintiff,  and  throwing  down  his  fences,  so 
that  stock  of  all  kinds  had  access  to  the  fields,  and  destroyed 
the  growing  crops  thereon  ;  that  that  portion  of  the  plantation 
which  is  more  immediately  exposed,  is  sown  down  in  wheat,  for 
the  purpose  of  raising  food  for  the  support  of  plaintiff 's  family, 
and  the  loss  of  which,  it  is  alleged,  woidd  subject  the  plaintiff 
to  great  inconvenience  and  irreparable  injury. 
.  [1.]  Is  this  such  a  trespass  as  a  Court  of  Equity  ought  to 
interfere,  by  injunction,  to  restrain  ?  We  think  not.  And  for  the 
reason,  that  it  is  one  for  which  the  ordinary  legal  remedy  in  a 
Court  of  Law,  can  afford  adequate  satisfaction.  It  is  the  policy, 
as  well  as  the  uniform  practice  of  the  Courts,  never  .to  intro- 
duce the  Chancery  remedy,  or  a  substitute  for  the  Common 
Law  redress,  by  action  and  assessment  of  damages  by  the  Jury, 
except  in  strong  and  aggravated  cases,  and  where  the  mischief 
extends  to  the  very  substance  and  value  of  the  estatq  ;  or  where 
the  delay  would  be  ruinous,  or  just  compensation  rendered  im- 
practicable, from  the  uncertainty  of  the  proof. 

[2.]  None  of  these  reasons  exist  for  drawing  this  case  within 
the  cognizance  of  Chancery.  Suppose  the  plaintiff  be  prevented 
entirely  from  making  a  crop,  the  worst  that  can  befal  him,  it  is 
not  pretended  but  that  the  defendant  is  abundantly  able  to  re- 
spond in  money  for  this  deprivation,  even  if  the  plaintiff  were 
compelled  to  employ  hands  to  watch  this  road  fence  continually, 
to  put  it  up  as  fast  as  it  is  pulled  down,  the  hire  of  these  hands, 
together  with  smart  money,  might  be  sufficiently  secured  by  the 
verdict  of  the  Jury.  For  this  can  be  so  modeled  as  to  make  it 
adequate  as  a  check  as  well  as  a  recompense. 

Chancellor  Kenty  in  the  leading  case  upon  the  subject,  of  Je- 
rome vs.  Ross,  (7  Johns.  Ch,  R,  314,)  puts  the  identical  case 
under  consideration,  as  one  which  will  be  left  to  pecuniary  com- 
pensation.    He   says*.    ^^ ^ \.xo\]^Afi.%K^m^  man  may  harass  his 
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neighbor,  by  throwing  down  his  fences  and  turning  cattle  upon 
his  grounds,  or  by  passing  over  thenTjOr  otherwise  annoying  him; 
but  it  is  to  be  presumed  that  repeated  recoveries  for  damages, 
with  the  punishment  of  costs  and  such  smart  money  as  a  Jury 
would  naturally  give,  would  soon  effectually  correct  any  such  dis- 
position. At  any  rate  I  do  not  know  that  a  Court  of  Equity  has 
ever  interfered  merely  to  correct  such  a  practice  ;  and  it  ^tually 
would  require  very  strong  evidence  of  the  ineflScacy  of  the^r- 
dinary  legal  remedies  for  remuneration,  as  well  as  of  correction, 
before  this  Court  would  venture  to  assume  a  jurisdiction  hitherto 
unknown." 

Believing  therefore,  as  we  do,  that  the  peculiar  circumstances 
disclosed  in  this  bill  do  not  warrant,  much  less  imperatively  de- 
mand, the  conservative  remedy  which  is  invoked  by  the  plaintiff, 
we  cannot  sustain  the  injunction.  Had  it  been  stated  that  there 
was  an  orchard  of  fruit  trees,  or  of  mulberries  for  the  feeding  of 
the  silk  worm,  which  was  exposed  to  the  depredation  of  the  stock 
let  into  this  plantation  by  reason  of  the  trespass  complained  of, 
our  conclusion  might  have  been  different. 

[3.]  It  is  charged  in  the  bill,  that  the  legal  remedy  is  too  tar- 
dy, and  that  irreparable  mischief  will  ensue  if  the  relief  sought 
is  not  granted.  I  would  remark,  that  the  mere  allegation  of  a 
complainant,  that  irremedia^e  damage  will  ensue,  is  not  suffi- 
cient ;  but  to  entitle  the  party  to  an  injunction,  the  facts  must  be 
set  forth  to  show  that  the  apprehension  of  injury  is  well  founded. 

It  is  the  opinion  of  this  Court,  that  the  Circuit  Judge  erred  in 
overruling  the  motion  to  dissolve  the  injunction ;  and  that  the 
judgment  below  be  reversed,  upon  the  ground  that  the  trespass 
complained  of,  was  not  of  such  a  character  as  to  autliorize  the 
interposition  of  a  Court  of  Equity,  to  restrain   its  commission. 
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No.  85. — Samuel  Peakson,  plaintiff  in  error,  vs.  Ajxdbjew  REm, 

defendant  in  error. 

[1.]  It  IB  not  "competent  for  a  plaintiff^  at  the  trial  term  of  a  cause,  to  amend 
hiA  declaration_by  adding  a  count  thereto,  containing  a  new  and  distinet 
groQod  of  injury  not  before  alleged  in  the  declaration. 

Case,  in  Putnam  Superior  Court  Decision  by  Judge  John- 
80H,  September  Term,  1851. 

Andrew  Reid  brought  suit  against  Samuel  Pearson,  in  an  mo- 
tion upon  the  case,  ave*ring  that  the  plaintiff  was  in  the  quiet 
possession  and  enjoyment  of  a  mill  upon  Littie  River  in  Putnam 
County;  and  that  the  defendant  on  1st  September,  1846,  and 
from  that  time  to  the  commencement  of  the  action,  wrongfuDj 
kept  up  and  continued  a  certain  dam  on  said  river,  below  Ae 
mills  of  the  plaintiff,  by  means  of  which,  the  mOls  of  plaintiff 
and  their  appurtenances  were  greatiy  obstructed,  and  the  water 
of  said  river  turned  back  upon  the  water  wheels  and  other  works 
of  said  mills,  to  the  damage  of  the  plaintiff. 

At  the  September  Term,  1851,  the  plaintiff's  counsel  propos- 
ed to  amend  by  adding  a  count,  averring  that  he  was  in  posses- 
sion a  tract  of  land  upon  the  said  river,  on  which  he  had  a  num- 
ber of  slaves  residing,  and  that  defendant,  by  keeping  up  and 
continuing  the  said  dam,  caused  the  water  to  overflow  the  said 
land — to  become  stagnant  in  the  low  lands — killing  lai^  quan- 
tities of  timber,  and  destro)'ing  the  health  of  his  slaves. 

The  Court  allowed  tlie  amendment,  and  this  decision  is  as- 
signed asen'or. 

Meriwether,  for"plaintiff  in  error. 

J.  WiNGFiELD,  for  defendant. 

By  the  Court, — Warner,  J.  delivering  the  opinion. 

[1.]  The  only  c\uesV.\owm^d^  v^  Uus  case,  is  the  right  of  the 
plaintiff  to  amend  \i\s  AecW?i\;\o^>a^  ^^^vMi,^  \vk^  ^wajl^fora 
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distinct  iitfuryj  at  the  trial  term  of  the  cause.  The  Court  below 
allowed  the  amendment,  with  leave  to  the  defendant  to  continue 
the  cause. 

The  original  declaration  contained  two  counts :  One  alleging, 
that  the  defendant,  by  the  erection  of  a  Bill  dam  on  the  stream 
below  the  plaintiff's  mill,  caused  the  water  to  flow  back  on  the 
wheels  of  the  plaintiflF  and  his  other  works,  wherebj,he  was 
greatly  damaged,  &c.  The  second  count  alleged,  that  the  de- 
fendant, by  not  keeping  up  his  fence,  had  caused  great  injury  to 
the  plaintiff's  stock,  by  worrying  them,  &r.  in  driving  them  out 
of  the  defendant's  enclosure.  The  third  count,  which  the  plain- 
tiff proposed  to  add  at  the  trial  term,  alleged,  "  that  he  wias  in 
possession  of  a  tract  of  land  upon  Little  River,  on  which  he 
had  a  number  of  slaves  residing,  and  that  the  defendant,  by 
keeping  up  and  continuing  his  mill  dam  on  said  river,  caused  the 
water  to  overflow  the  said  land,  and  to  become  stagnant  in  the 
low  grounds,  killing  large  quantities  of  timber,  and  destroying 
the  health  of  his  slaves." 

This  is  not  a  proposition  to  amend  for  any  defect  in  matter  of 
Jarm^  or  for  a  clerical  mistake^  or  omission^  not  affecting  the  real 
merits  of  the  case,  as  provided  in  the  9th  section  of  the  Judicia- 
ry Act  of  1799,  nor  is  it  an  application  to  amend,  for  any  formal 
variance  betwen  the  allegation  and  proof  as  provided  in  the  Act 
of  1818 ;  or  where  there  has  been  in  substance  a  copy  of  the 
plaintiff's  demand  for  this  particular  injury^  served  upon  the  de- 
fendant, as  contemplated  by  the  latter  Act ;  but  it  is  an  applica- 
tion by  the  plaintiff,  to  insert  in  his  declaration  a  new  count,  for 
a  substantive  and  distinct  injury.  Can  this  be  done,  is  the  ques- 
tion ?  We  are  of  the  opinion  it  cannot,  under  the  provisions  of 
our  Judiciary  Act.  According  to  our  system  of  pleading,  the 
plaintiff  is  required  by  petition  to  the  Court,  to  set  forth  his 
charge,  allegation  or  demand,  plainly,  fully,  and  distinctly,  to 
which  tlie  Clerk  shall  annex  a  process,  &c.  which  shall  be 
served  on  the  defendant,  at  least  seventeen  days  before  the 
Court  to  which  it  is  made  returnable.  The  defendant  is  requir- 
ed to  appear  at  the  Court  to  which  the  petition  and  process  is 
made  returnable,  and  make  his  defence  in  writing,  plainly,  fully, 
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and  distinctly.  The  defendant  then,  has  six  months  to  prepare 
his  case  tor  trial,  and  procure  his  testimony,  and  is  entitled  to 
have  two  tnals:  one  before  the  Petit  Jur>-,  and  the  other  before  a 
Special  Jurj-,  if  he  thinks  proper  to  enter  an  appeal,  which  he 
mav  do  as  a  matter  of  fisrht. 

Now,  if  the  plaintiff  may  come  in  at  the  trial  term  of  the 
cause,  and  insert  a  count  in  his  declaration  bv  wav  of  amend- 
ment,  containing  a  new  and  disfinci  cause  of  injury,  requiring 
new  and  distinct  evidence  to  defend  against  it,  it  will  be  perceived 
that  the  defendant  may  be  deprived  of  some  of  his  important 
legal  ris^hts.  He  will  not  have  had  the  time  which  the  law  gives 
him  to  prepare  his  case  for  trial ;  besides,  if  the  amendment  is 
allowable  at  all,  it  may  be  made  on  the  appeal  trial,  as  well  as  at  the 
first  trial  of  the  cause,  and  if  made  on  the  appeal,  the  defendant 
would  necessarilji^be  deprived  of  one  trial  which  the  law  secures 
to  him,  for  the  distinct  injury  alleged  in  the  amended  count  by 
the  plaintiff. 

Moreover,  if  this  sort  of  guerilla  \i-arfare  may  be  allowed  to 
plaintiffs,  it  would  prove  exceedingly  harassing  to  defendants. 
As  well  might  a  plaintiff  who  had  declared  against  a  defendant 
on  one  promissoiy  note,  and  alleged  damage  for  the  non-pay- 
ment thereof,  at  the  trial  term,  move  the  Court  to  amend  liis  de- 
claration by  inserting  a  count  upon  another  and  distinct  promis- 
sory note,  and  alleging  a  new  and  distinct  injury  by  its  non-pay- 
ment. In  Maxwell  vs.  Harrison^  (8  Geo.  JL  65,)  this  Court  held, 
that  the  true  criterion  for  determining  whether  an  amendment  is 
admissible  is,  whether  the  amendment  proposed,  is  another  cause 

\  of  controversy^  or  whether  it  is  the  same  contract  or  injury. 
Where  the  contract  is  the  same,  or  the  alleged  injury  the  same, 
the  plaintiff  may  undoubtedly  amend  so  as  to  make  his  aUegO' 
tions  correspond  with  his  evidence^  but  such  is  not  the  character 
of  the  proposed  amendment  in  this  case.  As  a  general  rule,  we 
very  reluctantly  interfere  with  the  discretion  of  the  Court  in  al- 
lowing amendments,  but  as  the  amendment  in  this  case  involves 
an  important  question  of  practice,  which,  if  allowed,  would  au- 
thorize  parties  plaintiff  to  introduce  amendments  at  the  trial 

term  of  causes^  embracvugTvevj  ^YvA.s^\s?L\SL<iV<i^\««&^^  vitg^nrti^as 
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well  as  new  and  distinct  causes  of  action^  which,  in  our  judg- 
ment, would  operate  injuriously  as  a  rule  of  practice,  we  reverse 
the  judgment  of  the  Court  below,  on  the  ground  that  the  amend- 
ment was  improperly  allowed. 


INDEX. 

ACQUITTAL. 
See  Criminal  Law,  11. 

ACT  OF  THE  LEGISLATURE. 
See  Emdence,  10,  11. 

ACTION. 


I 


1.  When  A  is  indebted  to  B  for  so  much  money  loaned, 
an  action  for  money  advanced  will  not  lie  in  favor  of 
C.     DavieSy  cnskieTyVS.   Byrne 329 

See  Bill  of  Exchange^  1  (o  4.    Pleadings  1. 

ADMINISTRATORS,  EXECUTORS  AND  GUARDIANS. 

1.  Both  by  the  Common  Law  and  by  Statute,  the  per- 
son  entitled  to  the  estate  of  a  decedent^  &  entitled  to 

the  administration.     Ijeverett  vs.  Dismukes 98 

2.  Where  the  intestate  leaves  neither  widow  nor  child 
or  children,  nor  the  representatives  of  children,  nor  fa- 
ther nor  mother,  but  a  married  sister,  who  is  his  sole 
distributee  and  heir  at  law,  the  husband  of  the  sister  is 
entitled  to  administration  in  preference  to  the  uncle,  not- 
withstanding the  latter  is  nearer  in  blood  to  the  deceased. 
Ibid. 

3.  By  the  Act  of  1628,  Sijime  covert  is  disqualified  from 
acting  as  a  representative  of  an  estate  during  GOt^^ure, 
VOL  X  74 
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and  whenever  the  \iife  is  excluded  b>  reason  of  her 
marriage,  the  husband  is  entitled  to  be  substituted  in 
her  stead.     Ibid. 

4.  In  a  suit  on  a  guardian's  bond  by  the  ward  against  the 
guardian  alone,  it  is  not  good  cause  for  non-suit,  that 
the  plaintiff  has  not  averred  and  proved  a  judgment  or 
decree  against  the  guardian  in  his  representative  charac- 
ter, because  the  suit  is   against  him  as  such.     Rag  land 

vs.  The  Justices  J  fyc 65 

5.  Wlien  returns  are  made  to  the  Clerk  of  the  Court  of 
Ordinarj,  under  the  Act  of  1820,  it  is  the  duty  of  the 
Court  to  pass  them  to  record,  or  reject  them  at  the  next 
term  of  the  Court  after  they  are  rendered  to  the  Clerk, 
and  if  judgment  is  had  after  that  time,  passing  them  to 
record,  such  judgment  is  irregular,  and  may  be  set  aside  by 
a  proceeding  properly  instituted  for  that  purpose ;  but 
such  judgment  cannot  be  attacked  collaterally,  and  will 
be  sufficient,  while  unrevoked,  to  admit  the  returns  in  evi- 
dence in  a  suit  by  a  ward  against  his  guardian.     Ibid. 

6.  A  minor,  whose  parents  are  in  life  and  who  has  a  separate 
estate,  held  to  be  an  orphan  in  the  meaning  of  tlie  Act  of 
1799,  "  entitled  an  Act  for  the  better  protection  and  se- 
curity of  orphans  and  their  estates,"  and  entitled  to  the 
preference  thereiii  given  to  orphans.     Ibid. 

7.  Property  mortgaged  and  not  sold  under  the  mortgage  at 
the  time  of  the  death  of  tlie  mortgagor,  held  to  be  assets 
in  the  hands  of  his  executor  or  administrator,  out  of  which 
orphans  are  entitled  to  be  paid,  to  the  exclusion  of  the 
mortgage  creditor.     Ibid. 

8.  The  preference  given  to  orphans  and  the  estates  of  de- 
ceased persons,  under  the  Act  of  1799,  overrides  all  liens 
upon  the  property  of  a  deceased  guardian,  executor  or 
administrator.     Ibid. 
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9.  Where  an  executor  or  administrator  is  removed  and  an 
administrator  (i^  bonis  non  is  appointed,  at  Common  Law, 
he  can  only  administer  upon  the  estate  unadministered, 
and  cannot  call  the  removed  executor  or  administrator  to 
account.     Hardwick  and  Gilbert  vs.  Thomas  et  al 266 

10.  If  there  has  been  a  fraudulent  sale  of  the  effects  of  the 
estate,  by  collusion  between  the  removed  administrator 
and  the  purchaser,  the  administrator  de  bonis  non  can,  at 
Common  Law,  proceed  against  the  removed  administra- 
tor and  the  purchaser,  and  set  aside  such  sale  and  col- 
lect in  the  effects  so  fraudulently  sold.     Ibid. 

11.  By  the  Act  of  1845,  the  removed  executor  is  made 
liable  to  account  with  the  administrator  de  bonis  tioti,  and 
he  may  be  compelled  to  account.     Ibid, 

12.  Since  ihe  Act  of  1845,  the  creditors  cannot  sue  to  collect 
in  the  assets,  or  causq  the  removed  executor  or  adminis- 
trator to  account,  where  there  is  an  administrator  de  bonis 
nony  unless  such  administrator  is  insolvent  or  colludes 
with  the  debtors,  or  refuses  to  sue,  or  some  other  ground 
of  equitable  interference.     Ibid. 

13.  When  in  such  a  suit,  they  rely  upon  the  refusal  of  such 
administrator  to  sue,  they  must  expressly  charge  a  refu- 
sal, after  request  to  sue,  or  charge  such  facts  as  show 
such  neglect,  as  will  raise  a  presumption  of  refusal,  and 
that  their  rights  as  creditors  are  endangered.     Ibid, 

14.  An  unauthorized  sale  of  negroes  by  the  representa- 
tives of  an  estate,  does  not  divest  the  title  of  the  estate 

to   the  property.     Worthy  et  al,  vs.  Johnson  et  al 358 

15.  A  plaintiff  in  ejectment  is  entitled  to  sue  for  and  reco- 
ver land,  under  letters  of  administration,  authorizing  him 
to  administer  '^  the  goods  and  chattels,  rights  and  cred- 
its," &c.  of  his  intestate.   Williams  vs.  RandinSj  adm^r^  fyc.  491 
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16.  Where  a  jodgmeiit  was  oblaned  against  an  intestate, 
in  bis  Hfe  time,  and  an  execution  issued  thereon  after  his 
death,  was  levied  upon  his  estate  before  the  expiration  of 
the  twelve  months  from  the  date  of  administration,  keUtbat 
such  levy  was  not  illegal,  and  that  the  eieditor  was  not 
restrained  from  proceeding  during  the  twelve  months.  In- 
gram  vs.  Hurt,  adm?z 568 

See  EquUyy  14,29.  Evidence^  12.  LknUation  ofAdianz, 
4,  10.     led  Papers,  1.     Warranty,  9. 

ADMISSIONS. 

See  Evidence,  8. 

AGENT. 

See  Principal  and  JlgenL 

ALIMONY.  . 

See  Husband  and  Wife, 

AMENDMENT. 

1.  The*doctrine  of  amendments  of  records  and  judicial 
proceedings  in  England  and  in  this  country,  stated.  Short 

vs,  Kellogg 180 

2.  The  Supreme  Court  will  not  control  the  discretion  of  the 
Circuit  Court  in  refusing  to  allow  a  nunc  pro  tunc  judg-, 
ment  of  non-suit,  founded  upon  an  entry  on  the  Judge's 
docket,  and  parol  proof  of  what  was  ordered  to  be  done, 
ten  years  having  intervened.     Snd. 

3.  It  is  not  competent  for  a  plaintiff,  at  the  trial  term  of  a 
cause,  to  amend  his  declaration,  by  adding  a  count  there- 
to, containing  a  new  and  distinct  ground  of  injury  not 
before  complained  of.     Pearson  vs.  Reid 598 
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See  Eqmiy  Practice,  2  to  b.  Jfew  Trial,  6.  Pleading,  2. 
Practice  of  Supreme  Court,  7. 

APPEAL. 

1.  In  a  cause  pending  in  the  Superior  Court,  it  is  compe- 
tent for  the  parties  to  appeal,  by  consent,  without  paying 
costs  or  giving  bond,  and  without  alBSdavit  of  inability  to 
do  so.     Ross  vs.  Tedder ; 426 

See  Bond,  2,  3,  4. 

ASSIGNMENTS. 

1.  The  cashier  of  a  bank  may  do,  independently  of  a 
board  of  directors,  whatever  properly  appertains  to  his 
office  ;  and  one  of  these  acts  is  to  pay  the  debts  of  the 
bank,  by  a  transfer  of  negotiable  securities.  It  is  not, 
therefore,  competent  to  show  that  such  a  transfer  is  void,  by 
proof  that  it  was  made  after  the  board  of  directors  had 
resigned,  and  when  the  presidency  of  the  bank  had  been 
assumed  by  a  person  who  was  neither  an  officer  or  di- 
rector. Held,  farther,  that  such  a  transfer,  made  under 
such  circumstances,  is  valid  in  law,  but  that  it  is  admis- 
sible to  prove  these  facts  upon  an  issue  of  fraud,  in /ad, 
ornot.    Carey, assignee,  el  al.  vs,  GHes, receiver 9 

2.  An  assignment  made  by  an  insolvent  bank,  to  pay  an 
existing  debt  to  a  creditor,  is  not  void  in  law,  by  the 
General  Law,  or  under  the  Act  of  1818,  because  the 
amount  of  effects  assigned  is  larger  than  would  be  rea- 
sonably sufficient  to  pay  the  debt,  and  because  there  is  a 
stipulation  that  the  excess  shall  be  returned  to  the  bank. 
Ibid. 

• 

3.  It  is  competent  to  attack  such  an  assignment  upon  the 

ground  of  fraud,  in  fad,  and  any  fact  or  circumstance 
within  the  allegations  of  complainant's  bill,  may  be  pro- 
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ven,  which  will  go  to  show  that  the  bank  intended  to  per- 
petrate a  fraud  in  making  the  assignment.     Ibid. 

4.  Is  an  assignment  by  a  debtor  of  a  part  of  his  property  to 
trustees,  for  the  benefit — 1  st,  of  such  creditors  as  should, 
within  a  given  time,  execute  a  release,  and  the  surplus, 
if  any,  to  the  other  creditors  generally,  valid?  Quare. 
Jones  vs.  Dougherty 273 

5.  When'the  deed  is  for  the  payment  of  the  creditors,  their 
assent  will  be  presumed,  unless  their  dissent  be  express- 
ed.    Ibid, 

6.  It  has  been  held,  that  if  the  creditors  are  not  parties  or 
privies  to  the  deed,  and  the  trustee  has  not  dealt  with 
them  in  performance  of  its  provisions,  that  the  deed  ope- 
rates merely  as  a  power  to  the  trustee,  and  is  revocable 
by  the  debtor ;  but  the  revocation  must  be  made  before 
the  creditors  have  affirmed  the  trust  by  filing  their  bill  to 
enforce  it.    Ibid. 

7.  The  death  of  the  debtor  does  not  operate  as  a  revoca- 
tion ot  the  trust.     Ibid. 

8.  An  assignment  to  creditors  for  the  payment  of  their 
debts,  or  to  trustees  for  that  purpose,  cannot  be  said  to  be 
without  consideration,  especially  if  one  of  the  trustees  be 
himself  a  creditor,  and  the  conveyance  purports  to  be 
founded  upon  a  consideration,  however  small.     Rid. 

9.  A  deed  void  as  to  creditors,  may,  nevertheless,  be  good 
between  the  parties.     Ibid. 

See  Equity,  7,  8,  11, 12,  20. 

ATTACHMENTS. 

1.  The  plaintiff  in  attachment  swears  that  there  is  due  to 
him,  from  the  defendant,  on  note,  forty-five  dollars  and 
ninety-two   cents,   besides  interest;     Held,  that  a   bond 
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given  only  for  double  the'^sum  of  forty-five  dollars  and 
ninety-cents,  is   a  compliance  with  the  Statute  which  re 
quires  the  plaintiff  in  attachment  to  give  bond  in  a  sum 
equal  to  double  the  amount  sioom  to  be  due.     Sautter  §* 
Ivy    vs,   Butlei' 510 

ATTEMPTS  TO  COMMIT  CRIMES. 

See  Criminal  LaWj  15. 

ATTORNEYS. 

See  Practice  Supeiior  Courts^  1  /o  6,  16. 

BAIL. 

1.  For  the  purpose  of  fixing  bail,  the  ca.  sa.  against  the 
principal  must  be  returned  to  the  next  succeeding  term 
of  the  Court  from  which  it  issued.  Lichten  fy  Baker  vs. 
MoU 138 

2.  No  intermediate  return  is  sufficient  to  fix  the  bail ;  nei- 
ther can  it  be  regarded  as  the  return  required  by  law. 
Ibid. 

3.  If  the  pleadings  show  that  the  ca.  sa.  was  in  fad  re 
turned  into  the  Clerk's  office  by  the  Sheriff,  with  an  entry 
of  non  esty  8fc.  thereon,  several  weeks  before  the  term  of 
the  Court  to  which  it  is  made  returnable,  it  constitutes  a 
good  defence  to  the  sci.  fa.  sued  out  against  the  bond. 
lUd. 

4.  During  the  time  that  inten'enes  between  the  teste  and  r«- 
tum  of  the  ca.  sa.  it  must  remain  in  the  officer's  hands, 
subject,  if  possible,  to  be  executed.     Jind. 


BANK  BILLS. 


See  Criminal  LaWj  2. 
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BANKS. 

1.  In  an  action  brought  by  a  bill-holder  against  a  stock- 
holder, under  the  11th  section  of  the  charter  incorporating 
the  Planters'  &  Mechanics'  Bank  of  Columbus,  for  the 
ultimate  redemption  of  the  bills  issued  by  the  bank : 
Heldy  that  the  stockholder  was  only  liable  to  pay  interest 
on  the  bills  from  the  time  of  demand  of  payment  there- 
of, made  by  the  bill-holder  of  the  stockholder,  and  not 
from  the  time  of  demand  on  the  bank.     Lane  vs.  Morris.  162 

2.  In  an  action  by  a  bill-holder  against  a  stockholder, 
founded  upon  the  11th  section  of  the  charter,  which  de- 
clares that  the  persons  and  property-  of  the  stockholders 
shall  be  pledged  and  held  bound,  in  proportion  to  the 
amount  of  shares  and  the  value  thereof,  which  each  indi- 
vidual may  hold  in  said  bank,  for  the  ultimate  redemp- 
tion of  the  bills  or  notes :  Heldy  that  the  value  of  the 
stock  was  to  be  estimated  according  to  the  valuation 
placed  upon  it  by  the  2d  section  of  the  charter  :  viz.  one 
hundred  dollars.     Ibid, 

See  .Assignments  1,2,  3.     Equity y  21.     Equity  Practice.  1. 

BASTARDY. 

See  Evidence,  10,  11. 

BILL  OF  RE\TEW. 

See  Equity,  1. 

BELLS  OF  EXCEPTIONS. 

See  Practice  Supreme  Court,  1  to  7. 

BILLS  OF  EXCHANGE. 

1.  Where  a  bill  is  indorsed  to  A  B,  cashier  of  the  Bank  of 
Augusta :  Held,  that  A  B  might  sue  in  his  own  name, 
or  the  bank^  may  sue,  and  a   suit  in  the  name  of  A  B, 
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cashier,  &c.  is  a  suit  by  A  B,  indiyidually.    Dmns^ 
caskierjVS.   Byrne 329 

2.  In  an  action  by  an  indorser  of  a  foreign  bill  against  the 
drawer,  it  is  necessary  to  aver  notice  of  the  dishonor  of 
the  bill,  or  that  which  the  plaintiff  relies  on  as  an  excuse  for 
not  giving  notice ;  also,  to  aver  a  protest  for  non-pay- 
ment or  an  excuse  for  not  protesting.     IbitL 

3.  It  is  not  necessary  to  present  a  foreign  bill  for  accept- 
ance, when  it  is  payable  at  a  time  certain.     Ibid. 

4.  When  the  holder  of  a  bill  of  exchange  without  showing 
his  title  thereto,  by  an  indorsement  from  the  person  to 
whose  order  it  was  payable,  relied  upon  a  promise  to  pay 
it  by  the  drawer,  in  a  count  containing  these  facts  and 
setting  forth  the  bill  and  the  promise :  Heldj  that  the  pro- 
mise is  without  consideration  and  void,  there  being  no 
privity  between  the  plaintiff  and  the  defendant.    Snd. 

BILL  OF  PEACE. 

See  EquUy^  23,  24. 

BOND. 

1.  A  defendant  arrested  under  a  ca.  sa.  from  Justices' 
Court,  gave  bond  for  his  appearance  at  the  Justices' 
Court  from  term  to  term,  and  not  to  depart  thence,  with- 
out leave  of  the  Court,  and  was  discharged  by  the  Con- 
stable :  Heldy  that  the  bond  was  a  nullity,  and  that  the 
Constable  was  liable  to  the  plaintiff  in  Ji.  fa.  upon  a 
rule,  for  the  amount  of  the  execution.  Faircloih  vs. 
Freeman 249 

2.  If  A  agrees  to  join  B  as  his  surety  in  an  appeal  bond, 
and  executes  and  delivers  the  same  as  and  escrow ^  on  con- 
dition that  C  shall  join  in  and  execute  the  bond  as  co- 
surety, but  C  never  unites  in  the  bond,  A  is  released 

rot,  x  75 
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from  all  fiabiGlf  flieieoii,  at  Law  or  oi  Eqidtjr.     Aby  ic 
JohmMm 414 

3.  As  between  theobligee  and  obligw,  die  latter  oi^[litnot 
to  be  pennitted  to  allege  that  his  deed  was  not  defirered 
on  the  day  it  bears  dale,  lor  the  pupose  of  defeating  a 
recovery.  He  should  in  such  case,  be  held  ccHiduded 
by  his  signature. 


4.  An  appeal  bond  signed  by  four  snretieSy  who  gave  the 
Clerk  to  understand  at  the  time  of  its  execution,  that  a 
fifth,  whose  name  was  contained  in  the  body  of  the  in* 
strument,  was  to  sign  also,  may  be  conadered  as  defiy- 
ered  absolutely,  and  not  as  an  escrow.     JUd. 

BOND  FOR  TITLES. 
See  Eqiay,  15,  16,  17.     See  An{,  1  £o4. 


CA.  SA. 


See  Banijl. 


See  AuignrnenUj  1,  2,  3. 

CHARACTER. 
See  Criminal  LaWy  12. 

CHARGE  OF  THE  COURT. 

1.  The  Court  in  charging  the  Jury,  does  not  violate  the 
Act  of  1850,  in  explaining  to  them  the  nature  and  effect 
of  direct  or  circiunstantial  evidence.  BuUock  vs.  The 
StaU 46 

2.  It  is  no  enoT  in  the  Court  to  refuse  to  charge  as  asked, 
provided  the  ixiJBttuc^ioiA  c;dSL<^lc3»x«i^\L<c^.%aLthocized  by 
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the  evidence  exhibited  on  the  trial,  and  are  applicable  to 
a  different  state  of  facts.  Lessu  oj  PendergraH  vs.  Pru- 
{her  and  another 218 

3.  A  judgment  will  not  be  reversed  merely  because  a  charge, 
legal  in  itself,  may  not  be  sufficiently  full,  or  is  calcula- 
ted to  mislead  the  Jury.  In  each  case  it  is  proper  to  ask 
an  explanatory  or  additional  charge.    EUi»  vs.  7Xe  Ltsset 

of  Smith 263 

4.  Where  a  legal  and  proper  request  is  made  on  the  Court 
to  charge  the  Jury,  the  party  making  suoh  request  is  en- 
titled to  have  the  instructions  prayed  for,  given  to  the 
Jury  as  requested ;  and  it  is  error  in  the  Court  to  say  to 
the  Jury,  "  such  is  the  law,''  in  responding  to  such  re- 
quest    Davis  vs.   TTie  State 100 

6.  It  is  not  error  in  the  Court  to  refuse  to  give  in  charge  to 
the  Jury,  a  principle  of  law  which  grows  solely  out  of 
evidence  which  the  Court  has  withdrawn  from  the  Jury, 
because  illegally  admitted.  Salter  vs.  The  lessee  of  WU' 
liams 186 

6.  Where  plaintiff  in  ejectment  has  shown  a  good  title  in 
himself,  and  the  defendant  relies  upon  a  paramount  out- 
standing title,  it  is  not  error  in  the  Court  to  instruct  the 
Jury,  that  he  must  show  a  clear  and  indisputable  title  in 
some  one  else.     Mi. 

7.  When  requested  to  do  so,  it  is  not  only  the  province,  but 
the  duty,  of  the  Court,  on  the  trial  of  Equity  causes,  to 
instruct  the  Jury  what  portions  of  the  defendant's  answer 
are  responsive  to  the  complainant's  biU,  so  that  the  Jury 
may  understand  from  the  proper  source,  what  is  legal 
evidence  for  their  consideration.  BeaUy  admimstratrixj  vs. 
Beall  and  Beall 342 

8.  It  iserrerinthe  Court  to  charge  the  Juiy,  on  an  assumed 
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9L  It  is  enor  for  the  Judge  to  €14111  caa  as  opbakm  to  iLe 
Jnij  ontbe  bg^finnaL    R^Hiree  m,  Mbm^ 439 

10.  h  is  Dottbe  prorince  of  tbe  Court  tocxprcat  aaopok- 
kuk  as  to  the  saffideacr  of  tlie  erideooe  in  a  crimiDai 
case.  The  Jury  alone  faare  the  ngbt  to  deiensine  upon 
the  force  and  effect  of  the  hets  and  ciicum&UDces  prored, 
and  wbedier  or  not  tfaer  are  satis&ctonrin  vamntinetlieai 
in  finding  the  defendant  gmhr.     Berry  m.  The  jklf...  511 

See  Oimmal  Lut,  12,  13, 14. 

CLAIM. 
Vna  Prochct  Smpowr  Gtmrij  13. 

COLLATERAL  SECCRnT. 
See  Promisufy  Aote,  1 . 

CONSTABLE. 
See  Amd,l. . 

COySTTTLTIONAL  LAW. 

1.  The  Supreme  Court  has  the  right  to  decide  upon  the  con- 
stitutionality of  an  Act  of  the  Legislature.  Winter  vs. 
Jones 190 

2.  The  objection  to  a  law,  on  the  ground  that  it  impairs  the 
obligation  of  a  contract,  does  not  depend  upon  the  ex- 
tent of  the  change  which  the  law  may  make  in  it     lb. 

3.  Any  deviation  from  its  terms,  by  imposing  conditions  not 
expressed  in  the  contract,  however  minute  or  apparently 
immaterial  in  their  effect,  is  within  the  constitutional  pio- 
hibilion.    JMi 
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4.  A  contract  entered  into  between  the  State  and  an  individ- 
ual, is  as  fully  protected  by  this  prohibition,  as  a  contract 
between  two  individuals.     Ibid, 

5.  A  constitutional  Act  of  the  Legislature  is  equivalent  to 
a  contract,  and  when  performed,  is  a  contract  executed. 
And  whatever  rights  are  thereby  created,  a  subsequent 
Legislature  cannot  impair.     Ibid. 

6.  Courts  have  nothing  to  do  with  the  wisdom,  policy  or 
expediency  of  a  law.  These  are  matters  purely  of  legis- 
lative deliberation  and  cognizance.     Ibid. 

7.  It  is  the  duty  of  Courts  to  put  such  a  construction  upon 
Statutes,  if  possible,  as  to  uphold  them  and  carry  them 
into  effect.     Ibid. 

8.  Where  a  suit  was  commenced  against  two  defdid^nts,  re- 
siding at  that  time  in  Marion  County,  and  before  trial  and 
judgment,  the  new  County  of  Macon  was  created,  em- 
bracing that  portion  of  the  territory  of  Marion  on  virhich 
the  defendants  resided,  and  no  provision  was  made  in  the 
Act  for  the  transfer  of  suits  from  the  old  to  the  new  . 
County :  Heldy  that  by  operation  of  law,  under  the 
provisions  of  the  Constitution,  the  new  County  of  Ma- 
con was  the  proper  County  for  the  trial  of  the  cause ; 
that  being  the  County  wherein  the 'defendants  resided. 
PerkinSj  Hopkins  and  White  et  al.  vs.  Patten 241 

9.  Where,  by  the  charter  incorporating  the  City  of  Rome, 
which  gave  power  and  authority  to  the  Mayor  and  Coun- 
cil to  pass  all  by-laws  and  ordinances  that  should  appear  to 
them  necessary  and  proper,  for  the  security,  welfare  and 
interest  of  said  City,  or  for  preserving  the  peace,  health,  or- 
der and  good  government  thereof,  and  also  to  authorize  said 
Mayor  aAd  Council,  to  license  persons  to  retail  spirituous 
liquors  within  the  said  City :  JfifeW,  that  it  was  competent 
for  said  Mayor  and  Council  to  pass  an  ordinance  to  pro- 
hibit the  retail  of  spirituous  liquors  by  those  to  whom  li- 
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cense  had  been  granted  within  the  (Sly,  after  Ae  hour  of 

ten  o'clock  at  night ;  sach  (Nrdinance  not  essentially  an- 

pairing  the  ri^t  to  retail   under  the  license  granted,  but 

only  reguUding  the  exerdse  of  it,  for  the  benefit  of  the 
peace,  order,  and  good  gOYemment  of  the  City.     Era»- 

tus  Morris  vs.  The  City  Coun    cil  of  Rome 538 

See  Criminal  Ltno,  7.     Grants  14. 

CONTINUANCE. 

See  Criminal  LaWj  6  to  9,  Practice  Superior  Courtj  1  ia  10 
14.     Practice  Supreme  Courtj  8. 

CONTRACT. 

1.  A  contract  in  general  restraint  of  trade  is  void,  but  if 
in  partial  restraint  of  trade  only,  it  may  be  supported, 
provided  the  restraint  be  reasonable,  and  the  contract 
founded  on  a  consideration.    Holmes  vs.  Martin 503 

2.  Where  H  sold  to  A,  a  town  lot  with  a  restriction  that  it 
should  not  be  used  as  a  tavern :  ^eU,  that  the  restriction 
was  vaUd.     Bnd, 

3.  A  general  conveyance  may  be  Hmited  by  restrictive 
words  in  the  same  instrument     BML 

4.  It  is  competent  for  the  vendor  to  convey  the  fee  to  the 
vendee,  and  reserve  certain  rights  to  himself,  his  heirs 
and  assigns.     Brid. 

5.  In  a  suit  brought  upon  an  instrument  in  these  words, 
"  For  value  received,  I  promise  to  pay  Gideon  Hotchldss, 
five  hundred  dollars  at  Hopkins  &  Hardeman's  foundry 
at  Augusta — said  Hotchkiss'  present  account  to  go  in 
part  payment  The  said  castings  to  be  taken  at  6  cts. 
per  lb. :  "  Held^  that  no  time  being  fixed  by  the  contract 
for  the  delivery  of  the  property,  that  there  must  be  a  de- 
mand and  refusal  ptoveiv.    Holchki&t  vs.  Ktstknu 560 
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CORPORATIONS. 
See  .Sttigrmenitj  1.     ContliMiomd  Loto,  9. 

COSTS. 
See  Practice  Superior  Courts^  15.     Slander^  1,  2. 

COVENANTS. 
See  Wamadyj  I  to  9. 

COUNTY, 
See  OmMutional LaWyS. 

CRIMINAL  LAW. 

1.  On  the  trial  of  an  indictment  against  a  bank  officer  for 
embezzling  a  large  9um  of  money  from  the  bank,  evi- 
dence  going  to  show  that  he  was  in  straightened  circum- 
stances, and  was  dealing  to  a  large  amount  shortly  be- 
fore the  larceny,  in  the  purchase  of  lottery  tickets,  there- 
by creating  the  necessity  upon  him  for  the  use  of  large 
sums  of  money,  is  admissible  for  the  consideration  of 
the  Jury ;  especially  when  corroborated  by  confessions 
of  the  prisoner  himself,  of  large  losses  in  the  lotteries, 
about  the  time  of  the  larceny.    SuUoch  vs.  The  State...    46 

2.  In  such  an  indictment,  the  description  of  the  bank  bills, 
by  amounts,  value,  by  what  banks  issued,  and  by  whom 
signed  and  countersigned,  is  sufficient,  without  specify- 
ing the  numbers  of  the  bills  and  the  dates  thereof.     B. 

3.  If  some  of  the  counts  in  the  indictment  be  good,  and 
others  defective,  and  a  general  verdict  of  ^^  guilty  "  be 
returned,  the  intendment  of  the  law  is,  that  the  Jury 
find  the  charge  in  die  good  counts  to  be  true,  and  judg- 
ment will  be  rendered  by  the  Courts  thereon.     Bnd. 

4.  Where  there  are  several  counts  in  the  indictment  chaig^ 
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and  sworn,  to  discharge  him  upon  the  ground  of  his  hay-* 
ing  absented  Iiimself  from  the  Court  house  without  leaye, 
without  giving  the  parties  an  opportunity  of  removing 
his  prima  yocie  disqualification,  occasioned  by  such  ab- 
sence.    Stanly  vs.    The  State 82 

11.  When  a  demand  for  trial  is  made  in  pursuance  of  the 
18th  section  of  the  XlVth  division  of  the  Penal  Code, 
and  a  Jury  is  impannelled  and  qualified  to  try  the  prison- 
er, both  at  the  term  when  the  demand  is  made,  and  at 
the  term  at  which  his  discharge  is  moved,  and  he  is  not 
tried,  he  is  then  entitled  to  be  absolutely  discharged  and 
acquitted  of  the  crime  charged  in  the  indictment     Kerese 

vs.  The  State 95 

12.  On  the  trial  of  a  defendant  for  murder,  where  the  de- 
fendant admitted  the  homicide,  but  rested  his  defence  on 
the  ground  that  it  was  justifiable :  Held^  to  be  error  in 
the  Court  to  charge  the  Jury,  that  defendant's  evidence 
of  good  character  as  a  peaceable  man,  applied  only  to 
cases  where  it  was  a  question  whether  the  homicide  had 
been  committed  by  the  accused.     Dams  vs.  The  State...  101 

13.  In  such  a  case  it  is  error  in  the  Court  to  charge  the 
Jury,  that  ^'  a  reasonable  doubt  was,  where  it  was  doubtful 
whether  a  homicide  had  been  committed,  and  if  com- 
mitted, vrhether  the  accused  was  the  slayer."     Ibid. 

14.  On  the  trial  of  a  defendant  for  murder,  where  the  de- 
fence is  justifiable  homicide,  or  where  the  defence  insists 
upon  any  inferior  grade  of  homicide  to  that  of  murder, 
it  is  the  duty  of  the  Court  to  give  to  the  Jury  the  defini- 
nition  of  each  grade  of  homicide,  as  recognized  by  the 
Penal  Code,  and  tlien  leave  the  Jury  to  find  him  guilty  of 
such  grade  as  the  evidence  authorizes :  /feW,  to  be  error  for 
tlie  Court  to  charge  the  Jurj',  that  they  must  find  the  de- 
fendant guilty  of-murder,  or  voluntary  manslaughter,  or 
not  guilty,  thereby  excluding  from  their  consideration, 
involuntary  manslaughter.     Ibid. 
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.ndicted  for  simple  larcer;?  ii 
:.'--  '-"vidence  on  the  trial  sbow*'L. 
':s:sioDs  he  had   made  a  prcmist  ': 
^  '  :.,  he  (the  slave)  consenlinir   t:    \*i 

•*  on   the  wav :  HpIcI^  that   the    .^J-^ 

.   i.I'ih  section  of  the  XlVth  Divisi^L  :•:' 
1^  -iiid  the  defendant  guilty  of  the  aWtiL]'. 

.    ..Fence,  without  any  special  count  iu  il.e 
:  'ha:  purpose.     Qifford  vs.  The  Stcif 
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.j.rErent  for  larcenv  from   the  Lou^c,  v.  is  r^:: 
'0  ailvjre  that  the  accused  enteitd  ^vi:L  an  iii- 
'.Lcii :  the  crime  mav  be  consummated  ^\here  the 
..  -.ntr}'  was  not  felonious.     Berry  vs.  The  Slate...  511 

..i»L-vnvfrom  the  house,  or  anv other oiTence  not  q^v^- 

'.'lumitted  by  a  slave,    has  been  done  by  ihe  j)ro- 

.  -.ia^nt  of  a  free  white  person,  the  law  substitutes  him 

.;cT  in  the  place  of  the  slave,  and  treats  them  as  princi- 

ai  in  the  crime.     Ihid. 

>.  In  an  indictment  for  larcenv  from  the  house,  the  accu- 
>ianon  was  in  these  words,  "the  said  J  B,  ftlorjious]\  en- 
tered tlje  dwelling  house  of  the  said  W  M,  in  the  nitjlit 
lime,  and  having  so  entered,  seven  thousand  dollars,  to 
wit :  two  thousanrl  dollars  in  ffold  and  silver  coin  of  the 
value  of  two  thousand  dollars,  and  five  thousand  dollars 
in  bank  bills,  of  the  value  of  five  thousitnd  dollars,  the 
property  of  the  said  \V  M,  in  the  said  dwelling  house 
being  then  and  there  found,  did  privately  and  feloniously 
take  and  carr\-  awav  with  intent  to  steal  the  samC : ''  //r'd, 
that  the  description  of  the  money  was  sufficiently  particu- 
lar, and  that  it  was  not  necessary  to  allege  or  prove  what 
portion  of  the  coin  were  Washington s  or  eagles,  or  Span- 
ish milled  dollars,  or  that  the  bank  bills  were  of  such  a 
date,  issued  by  a  particular  bank  and  payable  to  some 
certain  person.     Ibid. 


On  the  trial  of  an  indictment  against  a  free  white  citi- 
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zen,  the  State  may  give  in  evidence  the  confessions  of  a 
negro,  when  extorted  by  the  pain  of  punishment,  provided 
they  are  proved  by  a  white  person,  not  as  independent 
testimony,  but  as  an  inducement  and  in  illustration  of  what 
was  said  and  done  by  the  accused,  he  being  present,  con- 
senting that  the  negro  should  tell  all  he  knew.     Ibid, 

20.  In  what  sense  are  the  Jury  in  a  criminal  c^lsBj  judges  of 
the  law  ?     Quere  ?     Ibid. 

21.  It  is  not  the  province  of  the  Court  to  express  an  opin- 
ion as  to  the  sufficiency  of  the  evidence  in  a  criminal 
case.  The  Jury  alone  have  the  right  to  determine  upon 
the  force  and  effect  of  tlie  facts  and  circumstances  proved, 
and  whether  or  not  they  are  satisfactory  in  warranting 
them  in  finding  the  defendant  guilty.     Ibid. 

22.  It  is  the  duty  of  the  Court  to  keep  the  Jury  together  in 
a  criminal  case,  from  the  time  it  is  submitted  to  them, 
until  they  are  finally  discharged  firom  its  consideration. 
Ibid,  * 

23.  Should  the  counsel  on  both  sides  unite  in  petitioning 
the  Court  to  permit  the  Jury  to  disperse,  there  would,  per- 
haps, be  no  impropriety  in  granting  the  application,  at 
any  rate,  in  tlie  trial  of  petty  offences ;  still,  it  is  a  discre- 
tion which  should  be  ver}'  cautiously  exercised  under 
any  circumstances.     Ibid. 

24.  Proof  that  a  trunk  was  taken  and  carried  away  from 
the  house,  in  which  there  was  money,  is  sufficient  to 
sustain  a  charge  of  taking  and  carrying  away  money, 
especially  when  all  the  facts  show  the  quo  animo  with 
which  the  trunk  was  taken.     Ibid. 

See  Practice  Supreme  Courty  8. 

CURRENCY. 

See  Oaitdery  1. 
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DEED. 

1.  A  deed  Tend  as  to  creditors,  maj  neTertheless  be  good 
between  the  parties.     Janes  vs.  Dougherty 273 


See  AssignmndSj  passim,     Omirad,    I^edmerdj  4. 

demXj  2  to  7,  14.     Fraudulent    Omttyances.     heading, 
4.    Sheriffs  SaU,  14.    Vendor  and  Purchaser^  I.   WOlj^. 

DEilAND  FOR  TRIAL. 

■ 

See  Criminal  Law,  11. 

DEMURRER. 


See  Equity^  1. 


DEVISE. 


See  WUl,  3. 


disco\t:ry  at  law. 


1.  Answers  to  interrogatories  procured  under  the  Act  of 
1847,  when  responsive  to  the  questions  propounded,  are 
conclusive,  unless  contradicted  by  two  witnesses,  or  one 
witness  and  corroborating  circumstances.  Zeigler  vs. 
Scotty  administrahr 289 

2.  The  party  cannot  set  up  in  his  answer,  an  independent 
contract  not  elicited  by  the  questions  asked.     Ibid. 

Usuryy  I. 

DISMISSAL  OF  ACTION. 

See  DoweTj  6. 

DISMISSAL  OF  LEVY. 

See  Practice  Superior  Courts  13. 


INDEX.  605 

DrVORCE. 

See  Husband  and  JVife. 

DORMANT   JUDGMENT. 
See  Jtidgmenly  8. 

DOUBTS. 
See  Criminal  LaWy  13. 

DOWER. 

1.  In  this  State,  a  >^idow  is  entitled  to  dower  in  the  wild 
and  uncultivated  lands  of  which  her  husband  was  seized 
during  the  coverture,  at  Common  Law,  and  of  such  as 
he  may  be  seized  and  possessed  of  at  the  the  time  of 
his  death,  under  the  Statute.     Chapman  vs.  Schroder...  321 

2.  On  the  application  for  dower,  under  the  Act  of  1824, 
the  owner  of  the  land  is  such  a  party  in  interest,  as  the 
Statute  contemplates  shall  be  notified  of  the  intended  ap- 
plication.    Ibid. 

3r  Where  the  defendant  derives  his  title  from  the  husband 
of  the  demandant,  who  was  an  alien :  Hddy  that  the  de- 
fendant was  esioppedfrom  denying  the  seizure  of  the  hus- 
band on  that  ground.     Ibid. 

4.  The  widow's  right  to  dower  is  not  within  the  Statute  of 
Limitations  prior  to  the  Act  of  1839,  nor  is  it  barred  by 
lapse  of  time  merely,  independent  of  any  other  equitable 
circumstances.     Ibid. 

5.  Where  by  an  agreement  between  the  attorney  of  the  de- 
mandant and  the  defendant,  to  dismiss  the  application  on 
payment  of  costs  by  the  latter,  the  same  was  dismissed : 
Heldj  to  be  no  settlement  of  the  case  or  bar  to  the  claim 
of  dower.     AM. 


^ 
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6.  The  claim  of  a  demandant  to  dower,  is  a  legal  claim, 
and  if  she  has  a  legal  title  to  dpwer  in  the  lot  of  land, 
whether  the  defendant  purchased,  with  or  without  notice j 
for  a  valuable  consideration,  does  not  in  the  least  affect 
or  impair  that  legal  title.     Ibid^ 

7.  The  proper  time  to  raise  the  objection  to  the  manner 
and  extent  of  the  assignment  of  dower,  is  when  the  return 
of  the  commissioners  is  made  to  the  Court,  as  is  provid- 
ed in  the  fourth  section  of  the  Act  of  1825.     Ibid. 

8.  Three  facts,  by  the  Common  Law,  must  be  established, 
to  maintain  a  demand  for  dower — marriage,  seizure  and 
death.  Ibid, 

9.  Where  judgments  were  obtained  agamst  a  husband  pri- 
or to  his  marriage,  and  his  estate  is  insolvent :  Heldj  on 
the  death  of  the  husband,  the  wife  is  entitled  to  dower  in 
his  lands  which  have  not  been  sold  under  the  judgment ; 
that  the  judgment  created  a  lien  on  the  land^,  but  the 
seizure  was  not  divested  until  levy  and  sale.  Greene^  ad- 
ministraiory   vs.  Causey 435 

EJECTMENT. 

1.  Vendees  under  judicial  sales  shall  not  be  put  to  the  same 
proof  in  ejectment,  as  in  common  cases  of  persons  buy- 
ing lands  from  individuals.  Whatiey  vs.  Doe  ex  dem 
Jfewsom 74 

2.  A  purchaser  at  Sheriff's  sale  has  only  to  show  his  deed, 
the  execution  under  which  the  land  was  sold,  and  prove 
title  in  the  defendant,  or  possession  since  the  rendition  of 
the  judgment,  and  the  onus  probandi  is  cast  upon  the  op- 
posite party.     Ibid. 

3.  A  previous  warrantor  of  the  title  may  be  a  co-defendant 
in  an  action  of  ejectment,  provided  he  would  be  amena- 
ble in  damages  in  case  of  eviction.  Redunne  vs.  Brown 
d  al. 311 
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4.  Either  party  in  an  ejectment  cause,  is  entitled  to  im- 
peach by  proof,  and  without  making  an  affidavit  that  it  is 
a  forgery,  the  genuineness  of  a  deed  tendered  in  evidence, 
and  if  necessary,  time  will  be  given,  upon  suitable  show- 
ing, to  procure  testimony.     WiUiams  vs.  Rawlins 419 

See  Charge  of  the  Cauri,  6.  Equity,  23,  24.  Grants,  1,  2, 
3,  4,  10.     Limitation  of  Actions,  1, 2,  3. 

EQUITY. 

1.  In  ordinary  cases,  the  effect  of  a  judgment  overruling 
a  demurrer  to  a  bill  of  review  in  Georgia  is,  to  throw  open 
the  decree  renewed  to  a  new  hearing.  If,  however,  the 
error  in  law  sought  to  be  reviewed  goes  to  the  denial  of 
the  complainant's  right  to  maintain  the  original  bill,  then 
the  judgment  on  demurrer  is  conclusive  against  him,  and 
may  be  pleaded  in  bar  unless  reversed.  Carey,  as* 
signee,  etal.  vs.  Giles,  receiver 9 

2.  In  a  bill  filed  by  the  receiver  of  the  Bank  of  Macon,  to  set 
aside  an  assignment  of  certain  notes  to  the  Bank  of  Co- 
lumbus :  Held,  that  persons  liable  upon  those  notes,  and 
who  had  been  sued  thereon  by  the  assignee,  and  who 
were  made  parties  defendants  to  the  bill,  have  an  inter- 
est in  the  question  of  title  to  their  notes ;  and  upon  the 
trial  may  introduce  evidence  and  be  heard  as  to  that  ques- 
tion, but  that  no  decree  can  be  rendered  for  or  against 
them.     Ibid, 

3.  The  Judge  of  the  Superior  Courts  in  this  State  is  cloth- 
ed with  the  same  powers  as  to  interlocutoiy  orders  and 
provisional  proceedings  in  Equity,  as  are  usually  exercis- 
ed by  the  Chancellor  in  England,  until  the  cause  is  set 
down  for  trial  on  the  merits.    Jones  vs.  Dougherty 273 

4.  A  temporary  or  ad  interim  receiver  may  not  only  be  ap- 
pointed before  answer,  but  even  before  the  subpoena  to 
appear  and  answer  has  been  served,  when  it  is  shown 
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that  immense  danger  "would  ensue  unless  the  property 
were  taken  under  the  care  of  the  Court.     Ibid, 

5*  The  affidavit  of  the  party  alone  may  be  a  sufficient  ver- 
ification of  the  facts  to  authorize  the  appointment  of  a 
receiver.     Ibid. 

6.  Creditors'  bills  may  be  entertained  in  Georgia,  there 
being  nothing  in  the  Constitution  or  laws  of  this  State 
repugnant  to  such  proceedings.     Ibid, 

7.  Assignments  by  debtors  for  the  benefit  of  creditors  are, 
in  a  peculiar  sense,  the  objects  of  Chancerj'  jurisdiction. 
Ibid. 

8.  The  remedy  at  Law  is  generally  in  such  cases  wholly 
inadequate  as  a  measure  of  full  relief.     Ibid. 

9.  Where  there  is  a  trust  fund  in  danger  of  being  wasted 
or  misapplied,  a  Court  6f  Equity  will  interfere  upon  the 
application  of  any  of  the  creditors,  either  on  his  own  be- 
half, or  in  behalf  of  himself  and  the  other  creditors,  and 
by  the  appointment  of  a  receiver,  or  in  some  other 
mode,  grant  relief.     Ibid. 

10.  If  the  trustee  omits  to  act,  when  required  by  duty  to 
do  so,  or  is  wanting  in  necessary  care  and  diligence  in 
the  due  execution  of  the  trust  which  he  has  undertaken, 
a  Court  of  Equity  \rill  interfere.     Ibid. 

11.  If  a  judgment  creditor  files  his  bill  to  enforce  a  trust 
executed  by  his  debtor  for  the  benefit  of  his  creditors 
generally,  it  is  a  virtual  waiver  of  his  legal  lien.     Ibid. 

12.  Where  the  conveyance  is  made  by  the  debtor  directly 
to  the  creditors,  the  assent  must  be  given  at  the  time  of 
the  assignment ;  but  if  the  assignment  be  to  trustees  for 
the  use  of  creditors,  the  legal  estate  passes  and  vests  in 
the  trustees,  and  CYv^xvcety  will  compel  the  execution  of 
the  trust  for  tVidt  beue&X..    lb\d. 
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13.  To  protect  a  bill  from  the  charge  of  multifariousness,  it 
is  not  necessary  that  the  interest  of  the  parties  be  the 
same  as  to  all  the  matters  embraced  in  the  suit;  it  \nll 
be  sufficient  if  they  have  a  common  interest  in  one  or 
more  which  are  connected  with  the  rest.  Booth  and 
another  vs.  Stamper 109 

14.  Where  a  party  has  an  interest  in  the  estate  of  an  intes- 
tate, as  a  judgment  creditor,  and  it  appears  that  the  ad- 
ministratrix by  fraud  and  collusion,  is  misapplying  the 
assets  of  such  estate  in  such  manner  as  to  injure  such 
judgment  creditor,  a  Court  of  Equity  has  jurisdiction  to 
appoint  a  receiver  to  take  charge  of  such  assets  ;  but 
before  the  Court  will  interfere  with  the  due  administra- 
tion of  the  assets  in  the  hands  of  an  executor  or  admin- 
istrator, a  strong  case  must  be  made  by  the  complainant ; 
he  must  show  that  he  has  good  reason  to  fear  some 
future  probable  injury.     Dougherty  vs.  McDougald  et  al.  121 

15.  A  complainant  who  relies  for  relief  upon  a  tender,  must 
allege  all  tlte  facts  substantially,  which  are  necessary  in 
pleading  a  tender  at  law.    Mc  Gehee  and  another ^  executors^ 

vs.  Jones 127 

16.  A  purchaser  of  land  who  is  in  possession  cannot  have 
relief  in  Equity  against  the  payment  of  the  purchase 
money,  upon  the  mere  ground  of  a  defect  of  title  before 
eviction.     Ibid. 

17.  If  he  is  in  possession  under  a  deed  with  covenants  of 
warranty,  he  must  resort  to  his  covenants ;  if  under  a 
bond  for  titl^,  he  must  resort  to  his  bond.     Rid. 

18.  If  however,  the  obligor  is  insolvent  or  without  the  juris- 
diction of  the  Court,  and  there  is  no  property  within  the 
jurisdiction  which  would  be  liable  to  the  satisfaction  of 
his  damages,  and  there  is  an  outstanding  title  para- 
mount to  his,  the  purchaser  will  be  entitled  to  relief 
VOL  X  77 
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agsiDSt  die  pa jment  of  the  purchase  numej,  to  the  ex- 
tent of  his  damages  before  eTiction.     tM, 

19.  The  insohrencY  or  non-residence  most  be  distincdj 
alleged,  and  the  defect  of  title  \nth  every  other  &ct  ne- 
cessary to  enable  the  Court  to  decree  on  the  title  and 
assess  the  damages.     Rid. 

20.  The  answer  of  a  defendant  is  evidence  for  him  onlv  so 
far  as  it  is  responsive  to  the  call  of  the  bill  for  discovery 
or  necessarily  connected  \inth  the  responsive  matter  or 
explanatory  of  it     Ijtt  vs.  Baldwin 209 

21.  Where  C.  had  been  appointed  assignee  of  a  Bank  for 
the  purpose  of  collecting  the  assets  for  the  benefit  of  the 
creditors,  and  after  the  expiration  of  six  years,  to  a  bill 
filed  against  him  for  a  discovery  and  account,  he  filed  a 
plea  in  bar,  that  the  affairs  of  the  Bank  were  greatly  em- 
barrassed by  various  law  suits  and  that  he  had  expended 
more  money  than  he  had  collected,  &c.  Heldj  that  this 
plea  was  no  bar  to  the  discovery  and  account  sought 
Green  vs.  Careyy  assignee 226 

22.  What  is  usually  known  as  a  creditor's  bill  will  lie  in 
Georgia.     Uardwick  fy  Gilbert  vs.  Thomas  et  al 266 

23.  Where  a  bill  of  peace  was  filed  for  the  purpose  of  re- 
straining a  defendant  from  prosecuting  his  action  of 
ejectment :  Hdd^  that  the  principle  upon  which  a  Court 
of  Equity  interferes  and  grants  relief  in  such  cases,  is  to 
suppress  useless  litigation,  to  prevent  multiplicity  of  suits, 
to  restrain  oppressive  litigation  and  to  prevent  irrepara- 
ble mischief.     Bond^  Murdoch  et  al.  vs.  Little 395 

24.  A  Court  of  Equitj'  will  not  interfere  until  the  com- 
plainant's right  has  been  satisfactorily  established  at  Law, 
nor  in  a  doubt/id  case.     Ibid. 

25.  Chancery  jurisdiction  is  conferred  in  this  State  upon 
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the  Superior  Courts  and  not  upon  the  Judges  thereof. 
ArringUmvs,  Cherry 429 

26.  When  a  plea  to  a  bill  in  Chancery  is  adjudged  a  good 
defence  in  part,  and  ordered  to  stand  for  an  answer,  it  is 
a  sufficient  answer  to  so  much  of  the  bill  as  it  covers, 
unless  by  the  order,  liberty  is  given  to  the  complainant 

to  except.    BeaU^  executory  vs.  Blake  and  othersj  trustees,  449 

27.  When  a  defendant  consents  to  answer,  or  having  plead- 
ed is  ordered  to  answer,  he  must  answer  fully.     Und. 

28.  Interrogatories  in  a  bill  cannot  enlarge  or  contract  the 
case  made  by  the  allegations  in  the  bill ;  the  defend- 
ant is  bound  to  answer  all  material  interrogatories,  and 
if  the  answer  would  be  of  any  use  to  the  complainant, 
either  to  assist  his  equity  or  advance  his  claim  to  relief, 
the  interrogatory  is  material.     Ibid, 

29.  In  a  bill  filed  by  legatees  against  an  executor  for  an 
account  of  usurious  interest,  made  upon  the  funds  of  the 
estate,  he  must  answer  as  to  the  amount  of  money  loan- 
ed ;  at  what  rate ;  when  and  with  whom  usurious  con- 
tracts were  made ;  how  often  renewed,  and  what  profit 
he  realized ;  appending  an  account  of  the  whole  to  his 
answer,  according  to  the  best  of  his  knowledge,  infor- 
mation, remembrance  and  belief.     Bid. 

30.  When  a  defendant  has  in  his  power  the  means  of  ac- 
quiring the  information  necessary  to  enable  him  to  make 
the  discovery  called  for,  he  is  bound  to  make  use  of 
such  means,  whatever  pains  or  trouble  it  may  cost  him. 
Bid. 

31.  It  is  only  necessary  for  remaindermen  and  reversion- 
ers to  state  their  case  in  the  terms  of  the  Act  of  1830, 
in  order  to  entitle  them  to  tiie  remedy  therein  provided ; 
they  need  not  specify  in  their  bill  the  threatened  wrong 
or  probable  ground  of  possible  injiiiT,  to  enable  them  to 
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obCain  die  aanstasoe  of  tbe  Covnt  to  areit  the  periL 
Ja€kxm  if  LaUr  rr.  Wdm^admr.  of  .ham  HotkOL,  deed.  516 


32.  The  defendant,  onder  tfce  Act  of  1830,  may,  bj  an- 
swerine,  eontroTert  tbe  title  of  the  compiainant,  and  if 
the  decree  of  tbe  Jcnr  be  aeainst  its  TaHcitr.  be  will  be 
released  from  \as  obfigaxion  for  the  fonbcoming  cf  the 
propertTy  odierwise  the  securitr  which  he  has  given  wiD 
continue.     Ibid. 

33.  The  Act  of  1830,  to  preserve  the  rights  of  remainder- 
men and  reversioners,  contemplates  that  the  bill  should 
be  filed  and  the  security  giveu  in  the  County  where  die 
person  resides,  who  has  the  possession  or  control  of  the 
property,  and  unless  q>ecial  cause  exist,  the  jurisdiction 
cannot  be  transferred.     Bnd. 

34.  The  fact  that  different  portions  of  the  property  claimed, 
are  held  in  several  Counties,  is  not  sufficient,  especially 
where  the  title  is  not  the  same  through  which  the  re- 
spective  owners  derive  their  right     Ibid. 

36.  The  fact  that  a  party  is  interested  in  the  decree,  is  a 
sufficient  reason  why  he  should  be  made  a  co-defendant 
to  the  bill,  and  he  may  be  brought  out  of  his  Count}*  for 
this  purpose.     Ibid. 

See  AdmimsiratoTSy  fyc.  9  to  13.  Assignrnenis^  1,2,  3,  6, 
7,  8.  Charge  of  the  dourly  7.  Discovery  at  LeWj  1,  2. 
Execution  J  3.  GrardSy  9,  12,  13,  15.  Husband  and 
Wifey  3.  Judgment^  7,  8.  Miisancey  1, 2,  3.  Trespass^ 
1  to  5.     TrustSy  fyc.  1, 2,  3.     Usury y  2,  3,  4.     WUky  2. 

EQUITY  PRACTICE. 

1.  In  a  bill  by  a  receiver  of  a  bank  whose  charter  has 
been  forfeited,  to  set  aside  an  assignment  of  effects  made 
by  that  bank,  on  the  ground  of  fraud,  it  is  not  possible  to 
make  it  a  party ,  \l  bdn^  extinct  Carey y  d  oL  vs.  Giles, 
receiver — * 
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2.  When  an  amendment  is  made  to  a  bill  before  answer 
filed,  even  if  it  be  immaterial  and  tnvial,  a  defendant 
may  demur  de  novo,  to  the  whole  bill.  Query ,  as  to  the 
reasonableness  of  this  rule.  Booth  and  another  vs.  Stamp- 
er   109 

3.  When  an  amendment  is  made  at  any  time  to  a  bill,  the 
defendant  may  demur  to  the  amendment.     Ibid. 

4.  When  an  amendment  is  made  to  a  bill  after  demurrer 
made  and  decided  and  answer  filed,  the  defendant  can- 
not demur  again  to  the  whole  bill,  unless  the  amend- 
ment is  material.     Ibid. 

5.  An  amendment  is  material  when  it  so  varies  the  case 
made  in  the  original  bill  as  to  change  the  complainant's 
equity.     Ibid. 

6.  Upon  demurrer,  the  Court  vrill  not  inquire  into  the  reg- 
ularity or  competency  of  an  amendment  to  the  bill  pre- 
viously allowed  by  the  Court.  McGehee  and  another y 
execuiorsj  vs.  Jones 127 

7.  When  a  supplemental  bill  is  filed,  bringing  new  parties 
into  Court,  it  is  as  to  them  a  new  suit,  and  is  to  be  con- 
sidered as  being  commenced  when  the  supplemental 
bill  is  filed  in  ot^ce.  Morgan ,  administrator^  vs.  Mor- 
gan,  executors 297 

ERROR. 

Sec  Charge  of  the  Courtj  1,  5,  6. 

ESCROW. 

See  Bond,  2,  3,  4. 

ESTATES. 
See  Remainder,  1. 
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ESTOPPEL. 

Set  Bjnd,  3.     Douxr,  3.     Judgmad^  1,  7.     Sker^^  1,  2. 

EVroENCE. 

1  -  Upon  the  question  of  diligence  io  the  search  for  wntien 
documents,  so  as  to  entitle  the  party  to  introduce  secon- 
dan'  evidence,  he  must  show  that  he  has  in  good  faith 
exhausted  all  the  sources  of  information  and  means  of 
discover)'  which  the  nature  of  the  case  would  naturallj 
suggest,  and  whibh  are  accessible  to  him«  Ellis  vs.  Les- 
see oj  Smith 233 

2.  The  recitals  in  a  deed  of  the  fi.  /a.  and  seizure  and 
sale  of  the  property  under  it,  are  prima  Jiuu  evidence 
of  the  facts.     Ibid, 

3.  The  depositions  of  a  witness  who  was  incompetent  at  the 
time  he  was  sworn,  on  the  ground  of  interest,  cannot  be 
purged  by  removing  the  disqualification  on  the  triaL 
Ibid. 

4.  The  ancient,  fixed  and  universal  rule  is,  that  the  attest- 
ing witnesses  to  a  deed  must  be  produced  to  prove  any 
fact  connected  with  the  execution  of  the  instrument,  un- 
less their  absence  is  accounted  for ;  and  the  fact  that 
others  may  know  more  of  the  transaction,  will  not  dis- 
pense with  their  testimony.     Ibid, 

6.  The  acknowledgement  by  the  party  himself  that  he  exe- 
cuted the  deed,  or  even  his  admission  in  answer  to  a  bill 
filed  for  discovery,  has  been  held  not  to  dispense  with  the 
testimony  of  the  subscribing  witnesses.     Ibid. 

6.  And  the  rule  is  the  same  whether  the  acknowledgement 
is  offered  in  evidence  against  the  party  himself  who 
made  it,  or  a  third  person.     Bid. 
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7.  The  exceptions  to  the  general  rule  requiring  the  testimo* 
ny  of  the  attesting  witnesses  stated.     Ibid. 

8.  The  admissions  of  a  party  which  are  to  be  inferred  from 
his  acquiescence  in  the  verbal  statements  of  others,  made 
in  his  presence,  ought  to  be  regarded  with  great  caution, 
unless  the  evidence  be  of  such  direct  declarations,  and  of 
that  kind  which  naturally  calls  for  a  contradiction ;  or 
some  assertion  made  to  the  party  with  respect  to  his 
rights,  which  by  his  silence  he  acquiesces  in,  it  ought  not 

to  be  received  at  all.     Rolfe  vs.  Rolfe .-. 143 

8.  The  Jury  are  not  bound  to  believe  according  to  the 
number  of  witnesses,  but  may  take  into  view,  their 
means  of  knowledge,  &c.  &c.  and  may  believe  one 
against  two  or  more.  But  if  two  testify  one  way  as  to  a 
material  point,  and  one  to  the  contrary,  and  all  are  of 
equal  credibilityy  they  arc  to  believe  the  tioo  rather  than 
the  owe.     Dowdell  vs.  JSeal 148 

10.  Where  a  private  Act  of  the  Legislature  was  passed, 
legitimating  certain  persons  therein  named,  and  authoriz- 
ing them  to  inherit  as  lawful  heirs  of  their  reputed  father — 
which  Act  was  alleged  to  have  been  passed  without  his 
assent :  /feW,  that  on  the  trial  of  the  question  of  alleged 
fraud  in  procuring  the  passage  of  the  Act,  without  such 
assent,  it  was  competent  for  the  party  alleging  the  fraud 
to  prove  that  the  Senator,  who  was  in  the  Legislature 
from  the  same  County  in  which  the  reputed  father  lived, 
was  present  in  the  Senate,  heard  the  bill  read  three  times, 
and  never  heard  any  evidence  of  the  assent  of  the  repu- 
ted father  to  its  passa^^e  at  that  time.  Beall^  administratrix^ 

vs.   Beall  mid    another 342 

11.  Held^  also,  that  it*  was  competent  to  prove  by  a  wit- 
ness, who  read  from  a  newspaper,  in  the  hearing  of  the 
reputed  father,  the  title  of  the  Act,  that  he  angrily  replied, 
'^  that  he  wished  some  people  would  attend  to  their  own 
business."    I5tcit. 
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12.  Where  a  witness  had  been  security  on  an  administration 
bond  for  a  short  time,  and  was  discharged  from  all  future 
liability  by  the  Court  of  Ordinary :  Held^  that  such  w^it- 
ness  was  competent  in  a  suit  by  persons  claiming  to  be 
distributees  of  the  intestate  against  the  administratrix,  to 
prove  in  behalf  of  such  administratrix,  that  the  com- 
plainants were  not  entitled  to  any  share  of  the  estate ; 
and  that  the  record  of  the  judgment  against  such  admin- 
istratrix would  not  be  even  prima  Jade  evidence  of  the 
liability  of  such  discharged  surety,  in  a  suit  on  the  admin- 
ministration  bond,  there  being  no  allegation  of  malad" 
ministralion.     Ibid, 

13.  A  witness  speaking  of  a  contract  between  two  per- 
sons, which  he  heard,  said  "the  understanding  was, 
that  Davis  should  pay  himself  out  of  the  said  amount, 
for  his  trouble  and  expense.  The  balance  to  go  to  his 
daughter,  Frances : "  Heldj  to  be  admissible  evidence. 
Moody  and  Wife  vs.  Davis 403 

14.  If  a  party  wishes  to  introduce  a  copy  deed  in  evidence, 
it  will  be  a  sufficient  compliance  with  the  rule,  to  swear 
that  the  original  deed,  in  his  belief,  is  lost  or  destioyed, 
and  that  it  is  not  in  his  custody,  power  or  control.  Rai- 
teree  vs.  JVelson 439 

15.  It  is  an  elementary  principle  of  the  law  of  endence, 
that  the  understanding  and  opinion  of  witnesses  are  not 
to  be  received,  except  in  matters  of  science  and  a 
few  special  cases  resting  upon  peculiar  circumstances. 
Berry  vs.  The  State  of  Georgia 511 

16.  It  is  the  business  of  the  witness  to  state  facts,  and  it  is 
the  province  of  the  Jury,  under  the  direction  of  the  Court, 
to  draw  such  information  and  conclusions  from  these 
facts,  as  in  their  judgment  they  will  warrant     Ibid. 

17.  In  a  variety  of  cases,  witnesses  are  permitted  to  give 
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their  opinion  in  evidence,  in  connection  ynih  the  facts  up* 
on  which  it  is  formed.     Ibid. 

18.  In  cases  of  insanity,  the  rule  of  allowing  a  witness  to 
express  his  belief  when  coupled  with  the  facts  upon 
which  it  is  founded,  is  now  generally,  if  not  universally 
admitted.     Ibid. 

19.  Is  it  possible  to  draw  a  line  of  demarcation,  and  to 
state  definitely  in  what  class  or  classes  of  cases,  the 
opinion  of  the  witness  may  be  expressed,  and  when  it 
must  be  excluded  ?    Quere  ?     Ibid. 

20.  Where  the  question  at  issue  is  one  of  opinion  merely — 
as  that  of  sanity  or  insanity,  solvency  or  insolvency,  per- 
sonal identity,  handwriting,  a^e,  &c — .in  all  such  cases  it 
should  be  allowable  for  the  witness  to  give  his  opinion, 
coupled  with  the  facts  from  which  it  is  formed.     Hid. 

21.  Where  matters  of  fad  are  to  be  tried — as  contracts, 
crimes,  trespasses  on  the  case,  torts,  and  such  like — ^the 
testimony  should  be  restricted  to  words  and  facts  only. 
Jbid. 

23.  Looking  to  the  naltuxe  of  ike  invesiigationj  is  not  the 
rule  founded  in  good  sense  and  the  nature  of  things  ? 
Quere9    Ibid. 

23.  On  the  trial  of  an  indictment  against  a  free  white  citi- 
zen, the  State  may  give  in  evidence  the  confessions  of  a 
negro,  even  when  extorted  by  the  pain  of  punishment, 
provided  they  are  proved  by  a  white  person,  not  as  inde- 
pendent testimony,  but  as  an  inducement  and  in  illustration 
of  what  was  said  and  done  by  the  accused — he  being 
present,  consenting  that  the  negro  should  tell  all  he  knew. 
Ibid. 

24.  Confessions  extorted  by  hope  or  fear  cannot  be  given 
in  evidence  against  the  prisoner  or  any  body  else.    Sdd. 

rcfL  X  78 
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25.  Definition  of  evidence.    Hotchkiss  vs.  J^Tewtan 560 

26.  Questions  as  to  the  relevancy  and  admissibility  of  tes- 
timony are  properly  for  the  Court ;  its  sufficiency  and 
eflfect  belong  exclusively  to  the  Jury.     Ibid. 

See  Criminal  LaWy  1,  12.  Discovery  at  LaWj  1,  2.  Equi- 
ty^  2.  Fraudulent  Conveyances^  1.  Judgment^  5.  Prac- 
tice Superior  Court j  12.  Practice  Supreme  Courij  1  to  5. 
Trusts  and  Trustees^  7, 10. 

EXECUTION. 

1.  Where  an  execution  is  levied  upon  real  and  personal 
property,  and  the  land  alone  is  sold,  the  ^.  fa.  is  not, 
prima  faciCy  satisfied  by  the  levy  on  personalty,  and  the 
purchaser  gets  a  good  title.     Iknodell  vs.  JVecd 148 

2.  WTiere  the  purchase  money  is  paid  by  A,  and  the  titles 
made  to  B,  the  property  is  subject  to  levy  and  sale  under 
executions  against  A,  and  the  creditor  need  not  go  into 
Equitj^,  but  may  proceed  at  Law.  Field  ei  al.  vs.  Jones 
andanoVier 229 

3.  Plaintiffs  in  execution,  cannot  go  into  Equity  to  subject 
debts  due  to  the  defendant,  until  they  have  tried  the 
remedy  by  garnishment  and  found  that  inadequate.    lb. 

4.  An  execution  issued  after  the  death  of  defendant,  upon 
a  judgment  obtained  before  death,  may  be  levied  on  his 
estate  before  the  expiration  of  12  months  from  the  grant- 
ing of  administration.     Ingram  vs.  Hurt,  administrator...  568 


See  Judgmenty  3,  4,  6. 


EXECUTORS. 


See  Mministratorsy  fyc. 

FRAUD. 
See  QraMs^  12, 13.    JudgmienU^  9,  10. 
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FRAUDULENT  CONVEYANCES. 

1.  Where  a  deed  of  conveyance  includes  several  tracts  or 
lots  of  land,  and  is  attacked  as  being  fraudulent,  the 
vendor  remaining  in  possession  of  the  whole  or  any  part ; 
remaining  in  possession  of  the  whole  or  any  part  of  the 
land  conveyed,  is  prima  fadt  evidence  of  fraud  (as  to 
the  whole  conveyance)  against  creditors.  PerkinSy  Hop- 
kins fy  White  et  al.  vs.  Patten 241 

2.  The  title  of  a  bona  fide  purchaser  without  notice  of  a 
prior  voluntary  conveyance  is  good.     Foiwler  vs.  Waldrip.  350 

3.  To  defeat  the  title  in  favor  of  the  voluntary  conveyance, 
notice  at  the  time  of  the  purchase  must  be  brought  home 
to  the  purchaser.  The  registry  of  the  deed  is  not  such 
notice.  The  notice  must  be  actual  and  not  constructive. 
Ibid. 

See  AssigmneTdSy  1,  2,  3. 

GARNISHMENT. 

See  Execuiiony  3. 

GIFT. 

See  Trust  and  Trustees,  8,  9. 

GOVERNOR. 

See  Granij  14. 

GRANTS. 

1.  A  warrant  and  survey  of  land  and  payment  of  the  price, 
gives  to  the  purchaser  a  legal  right  of  entry,  sufficient  to 
maintain  ejectment.     Winter  vs»  Jones 190 

2.  A  patent  or  grant  is  only  necessary  to  ascertain  that  all 
the  pre-requisites  of  the  law  have  been  complied  with. 
Urid. 
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3.  The  only  difference  between  a  legal  and  an  equitable 
title,  consists  in  the  payment  or  non-payment  of  the  pur- 
chase money.     Ibid. 

• 

4.  In  case  of  sales  of  land  by  the  State,  under  an  Act  of 
the  Legislature,  the  law  gives  the  right,  and  the  grant  is 
to  be  considered  not  as  titUj  but  the  evidence  by  which  it 
is  shown  that  the  pre-requisites  have  been  complied 
with.     Ibid. 

5.  A  purchaser  of  land  from  the  State,  by  the  act  of  entry 
and  paymentj  acquires  an  inchoate  legal  title  which  may 
descend,  be  aliened  or  divested  in  the  same  manner  as 
any  other  legal  title.     Ibid. 

6.  A  purchaser  who  has  paid  for  his  land,  and  holds  a  cer- 
tificate or  receipt  from  the  agents  of  the  State  to  that 
effect,  acquires  a  title  sufficient  to  enable  him  not  only 
to  protect  his  possession,  but  to  oust  any  intruder  by  due 
course  of  law.     Ibid. 

7.  The  holder  of  a  certificate  who  has  paid  for  the  land,  is 
indefeasibly  entitled  to  a  grant,  which  the  certificate  and 
the  law  imperatively  command  to  be  issued.     Ibid. 

8.  Every  presumption  is  in  favor  of  a  grant.     Ibid. 

9.  In  general,  a  Court  of  Equity  is  the  tribunal  best  adapt- 
ed to  try  the  validity  of  a  grant.     Ibid. 

10.  Where  the  State  has  no  title  to  the  thing  granted,  or 
where  the  Governor  had  no  authority  to  issue  the  grant, 
in  such  cases  the  defect  appearing  upon  its  face,  the 
grant  is  absolutely  void,  and  may  be  impeached  collate- 
rally in  a  Court  of  Law,  in  an  action  of  ejectment.     Ibid. 

11.  A  grant  purporting  on  its  face  to  be  issued  by  virtue  of 
an  unconstitutional  law  is  void  and  can  carry  no  title. 
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12.  Where  the  fraud  complained  of  does  not  appear  upon 
the  face  of  the  grant,  but  arises  in  circumstances  ddwti 
the  grant,  the  grant  is  voidable  only  by  suit,  and  cannot 
be  impeached  collaterally  by  parol  proof.     Ibid, 

13.  Other  objections  than  those  apparent  upon  its  face, 
must  be  put  in  issue  in  a  regular  course  of  pleadings,  on 
on  a  direct  proceeding  to  avoid  the  grant     Bnd. 

14.  An  order  of  the  Governor,  correcting  a  supposed  mis- 
take in  a  grant,  by  changing  the  simame  of  the  grantee, 
after  the  rights  of  third  persons  other  than  the  original 
grantee  had  attached,  Is  inoperative  and  void.    SyktBVs. 

the  lessee  of  McRory^  administralor 445 

15.  A  grant  issued  by  mistake  can  only  be  avoided  by  sci. 
JiL  or  other  proceeding  for  that  purpose,  in  Chancery. 

It  cannot  be  impeached  collaterally  in  an  action  at  LaWj  by 
showing  that  the  grantee  intended,  was  a  different  per- 
son and  of  a  different  name  from  the  one  mentioned 
in  the  grant.     Ibid. 

GUARDIANS. 

See  AdministraiorSj  Executars^  fyc.  ^ 

HUSBAND  AND  WIFE. 

1.  A  feme  5ofe  having  drawn  land  in  the  lottery  and  mar- 
ried before  the  grant  issues,  the  land  does  not  belong  to 
the  husband  by  the  marital  right,  and  if  it  does  not  issue 
until  after  the  death  of  the  husband,  the  land  belongs 
to  the  widow,  and  not  to  the  representatives  of  the  hus- 
band.    Salter  vs.  The  Lessee  of  WUliams 186 

2.  The  power  to  grant  temporary  alimony,  is  incidental  to 
the  jurisdiction  of  the  Superior  Courts  of  this  State, 
over  divorces.    McGee  vs.  McGee 477 

3.  Such  a  power  does  not  belong  in  this  State,  to  aCourt 
of  CbanoeiT^    Bid. 
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4.  ITie  Superior  Court  may,  upon  being  judicially  informed 
of  the  fact  of  the  marriage,  in  a  suit  for  divorce,  on  mo- 
tion, make  provision  for  the  wife's  maintenance  during 
the  pendency  of  the  suit,  and  for  the  expenses  which  she 
may  incur  in  conducting  it,  and  thatfwhetliershe  is  plain- 
tiff or  defendant     Ibid. 

6.  The  amount  of  the  wife's  alimony,  is  a  matter  of  judi- 
cial discretion,  depending  upon  the  wealth  of  the  hus- 
band, his  personal  income,  the  number  of  children,  &c. 
&c.     Ibid. 

6.  Alimony  pendente  lite^  is  less  than  permanent  alimony, 
and  is  limited  to  a  support.     Bnd, 

7.  It  is  competent  for  the  Court  to  modify  the  order  for  tem- 
porary alimony,  and  reduce  or  increase  it  as  may  become 
proper.     Ibid. 

See  Mministratorsj  Sfc.  1, 2,  3. 

HYDROPATHY. 

See  Physicians. 

ILLEGAUTY. 
See  MministratorSj  fyc.  16. 

INDICTMENT. 
See  Criminal  Law^  2, 3,  4, 6, 15, 16, 18. 

INFANT. 
See  Mministratorsy  tfc.  6.    Limitation  of  Actions^  3,  10. 

INJUNCTION. 
See  Jfuisance^  1,  2,  3. 

INSOLVENT  DEBTORS. 
I.  Where  ah  insolvent  de\Ao¥  ^^  \vis  schedule  at  the  first 
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term  of  the  Court  aAer  his  arrest,  to  take  the  benefit  of 
the  Act  of  1823,  for  the  relief  of  honest  debtors,  the 
creditor  who  desires  to  traverse  the  schedule  so  filed,  and 
.  to  suggest  fraud,  or  concealment  of  any  property,  money 
or  effects,  not  embraced  in  the  schedule,  must  do  so  at 
the  first  term  of  the  Court  after  such  arrest,  and  will  not 
be  allowed  to  do  so  at  any  subsequent  term  of  the  Court 
thereafter,  unless  for  special  and  good  cause  shown  to 
the  Court.     Coleman  if  Starr  vs.  Dickeison 551 

2.  As  a  matter  of  practice,  the  provisions  of  the  Act  of 
1823,  will  best  be  answered  by  requiring  the  oath  of  the 
insolvent  debtor  to  be  spread  upon  the  minutes  of  the 
Court  and  there  subscribed  by  him,  and  an  order  entered 
thereon,  reciting  his  arrest,  the  names  of  his  creditors 
who  have  been  legally  notified,  authorizing  his  dis- 
charge, so  that  a  perfect  record  may  be  made  for  the  pro- 
tection of  the  debtor  as  well  as  for  the  information  of  aU 
persons  interested.     Ihid. 

See  Bond^  1. 

INTERESr. 

See  Banks  J 1.      Usury. 

INTERROGATORIES. 

See  Discovery  at  LaWy  1,  2.  Evidencey  3.  Practice  Superi- 
or Cowrty  14.  * 

JUDGE. 

1.  It  is  the  right  and  duty  of  counsel  to  bring  to  the  no- 
tice of  the  Court,  all  such  questions  of  law  as  he  may  think 
necessary  to  be  determined,  in  order  to  secure  the  right; 
of  his  client ;  and  it  is  the  right  and  duty  of  the  Court 
to  determine  any  princrple  of  law  which  he  may  think 
applicable  to  the  case,  whether  suggested  by  counsel  or 
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discovered  by  his  own  knowledge  and   observation. 
Moody  and  Wife  vs.  Davis 403 

2.  Chancery  jurisdiction  in  this  State,  is  conferred  upon  the 
Superior  Courts  and  not  the  Judges  thereof.  Erring- 
ion  vs.    Cherry 429 

See  Trusts  and  Trusteesy  1. 

JUDGMENT. 

1.  Where  a  judgment  is  rendered  against  the  Sheriff^  for  the 
official  misconduct  of  his  deputy,  the  deputy  himself  be- 
ing present  in  Court  and  making  a  return  to  the  rule, 
he  is  concluded  by  the  judgment  in  an  action  against  him 
by  the  principal  for  reimbursement.     HoUey  vs.  Wallace 

el  al 168 

2.  How  far  is  the  surety  of  the  deputy  who  had  no  judicial 
notice  of  the  proceeding  bound  ?     Quere  ? 

3.  If  P,  a  purchaser  at  Sheriff's  sale,  agrees  with  W,  the 
defendant  in  Ji.  fa.  that  the  latter  may  redeem  the  pro- 
perty, by  paying  the  purchase  money  back  to  P,  and  W 
pays  a  part,  and  subsequently,  within  a  reasonable  time, 
does  pay,  or  offers  to  pay  the  balance,  he  acquires  a  title 
to  the  property  which  will  subject  it  to  levy  and  sale  as 
his  property.  But  if  after  such  an  agreement,  and  after 
the  payment  back  of  a  part  only  of  the  purchase  money, 
P  and  W,  together  with  others,  or  by  themselves,  enter 
into  a  new  contract,  by  which  P  agrees  to  convey  the 
property  to  a  third  person,  and  W  is  to  pay  back  to  P 
the  purchase  money,  and  to  have  satisfaction  entered  up- 
on a  judgment  agamst  him,  held  by  this  third  person,  this 
new  contract  is  valid  and  the  property  is  not  subject  to  the 
lien  of  a  judgment  against  W.     Dounlell  vs.JVeal 148 

4.  A  sale  of  property  under  a  junior  judgment  and  execu- 
tion, passes  the  title,  as  against  the  lien  of  older  judg- 
ments.   Bid. 


INDEX.  625 


178 


5.  A  judgment  is  presumed  to  be  paid  after  twenty  years. 
This  presumption  may  be  rebutted.     Burt  vs.  Casey 

6.  Where  the  following  entries  appeared  on  an  execution  : 

"Levied  the  within  Ji.  fa.  on  lot  of  land,  No.  not 
known,  (describing  the  land,)  levied  on  as  the  property 
ot  J.  H.  B.  September  27,  1842."  "The  above  levy 
stopped  by  order  of  plaintiff's  attorney,  November  2d, 
1842.  E.  J.  C.  Sheriff: "  ife/d,  that  the  two  entries  taken 
together,  were  such  a  return  on  the  execution,  as  took  it 
out  of  the  Dormant  Judgment  Act  of  1823.  Moore  vs. 
Ramsey 184 

7.  When  a  party,  liable  over  as  transferrer  to  the  transfer- 
ree  of  a  promissorj'  note,  is  notified  of  a  plea  of  failure 
of  consideration,  filed  to  a  suit  by  the  transferree  there- 
on, the  transferee  is  a  privy  in  law  to  the  judgment  there- 
on, and  is  concluded  thereby.  And  if  afterwards,  the 
transferrer  is  proceeding  at  Law  to  enforce  securities 
against  the  transferree  taken  in  payment  for  the  note, 
Equity  will  reUeve  by  injunction  and  decree.  Bulloch  vs. 
Winter 214 

8.  A  judgment  at  Law,  cannot  be  impeached  collaterally 

in  a  Court  of  Equity.     Redwine  vs.   Brown  et  al 311 

9.  Where  a  j€.  Ja.  had  issued  in  pursuance  of  a  judgment 
of  a  Court  of  general  jurisdiction  :  Heldy  that  such  judg- 
ment could  not  be  collaterally  attacked,  by  attacking  the 

y?.  Ja.  but  in  order  to  get  the  Ji.  fa.  out  of  the  way  of 
junior  creditors,  the  attack  must  be  directly  made  upon 
the  judgment,  by  an  issue  tendered  for  that  purpose,  wher6 
the  object  is  to  impeach  such  judgment  on  the  ground  of 
firaud.  C.  if  G.  H.  Kelsey  Sf  Hoisted  etal.  vs.  Wiley ^  Parishj 
4-  Co 371 

10.  In  regard  to  Courts  of  general  jurisdiction  the  rule  is, 
that  nothing  will  be  intended  to  be  out  of  their  jurisdiction 
but  Aat  which  specially  appears  to  be  so ;  and  when  such 

TOL  X  79 
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a  Court  has  rendered  a  judgment  in  relation  to  any  sub- 
ject matter  within  its  jurisdiction,  the  presumption  is, 
that  it  had  before  it  sufficient  evidence  to  authorize  it  to 
award  such  judgment,  which  judgment  will  be  conclu- 
sive until  reversed  or  impeached  for  fraud.     Ibid. 

See  MministratorSj  ^c.  5.  Amendment^  1, 2.  ConstiUdion- 
al  Law  J  8.  Dower ^  9.  Equity  ^  1,  11.  Exeadion^  1,  2. 
Jfew  Trials  6.     Sci.  fa.  2,  3. 

JURISDICTION. 

See  Constitutional  LaWj  8.  Grant,  15.  Judgment,  10. 
Lost  Papers,  2. 

JURY. 

1.  In  what  sense  are  the  Jury  in  a  criminal  cause,  judges 
of  the  law?     Quere,    Berry  vs.  The  State 611 

See  Criminal  Law,  10. 

LARCENY. 

See  Criminal  Law,  1  to  b,  16, 17, 18. 

UEN. 

See  Mministrators,  8fc.  6,  7,  8.  Equity,  11.  Sheriff^ s 
Sales,  3. 

LIMITATION  OF  ACTIONS. 

1.  Possession  of  land,  under  color  of  paper  title,  is  liot  in- 
dispensably necessary  to  protect  the  tenant  under  the 
Statute  of  Limitations.  Doe  ex  dem.  Pendergrast  vs.  Pra- 
ther 218 

2.  A  defendant  in  ejectment  may  protect  his  possession  un- 
der the  Statute  of  Limitations,  under  a  parol  contract,  es- 
pecially if  the  purchase  money  has  been  paid  and  pos- 
session given.    Jbid. 
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3.  The  saving  in  behalf  of  infants  may  preserve  the  right 
of  one  of  several  co-heirs,  who  is  within  the  proviso,  al- 
though the  other  co-heirs  who  were  under  no  disability, 
will  be  barred.  Therefore,  in  ejectment,  by  two  co-heirs 
upon  a  joint  demise,  one  of  whom  is  an  infant,  judgment 
may  be  rendered  against  the  plaintiff  who  is  not- within 
the  saving  of  the  proviso,  and  in  favor  of  the  title  of  the 
infant     Ibid. 

4.  The  only  bar  to  a  suit  by  a  minor  against  his  guardian 
on  his  bond,  is  the  time  which  the  Statute  prescribes  for 
sealed  instruments.     Ragland  vs.  The  JustkeSj  fyc 65 

5.  Where  the  plaintiff's  cause  of  action  is  founded  on  a 
Statute  of  this  State,  the  Statute  will  be  considered  in 
the  nature  of  a  specialty^  and  not  barred  until  twenty 
years.     Lane  vs,J\lorris 162 

6.  Twenty  years'  possession  of  the  mortgaged  property,  by 
the  mortgagee,  under  the  mortgage,  wiU  prima  facie 
bar  the  mortgagor's  right  to  redeem,  and  this  is  true, 
whether  the  mortgage  is  on  real  estate  or  personal  pro- 
perty.   Morgan  J  administraiorj  vs.  Morgan  j  executrix 297 

7.  But  no  length  of  time  will  bar  the  mortgagor's  right  to 
redeem,  so  long  as  the  mortgagee  recognizes  the  convey- 
ance as  a  subsisting  mortgage.  Any  acts  or  circum- 
stances which  show  a  recognition  of  the  mortgage  with- 
in twenty  years,  will  prevent  the  bar,  and  the  time  will 
begin  to  run  only  from  the  latest  recognition  within  that  pe- 
riod. It  lies  upon  the  mortgagor  to  show  such  recogni- 
tion.    Ibid. 

8.  The  mortgagee  in  possession,  holds  the  property  in  the 
character  of  trustee  for  the  mortgagor,  and  may  disavow 
the  trust  and  disclaim  the  mortgage  ;  and  in  that  event, 
the  time  of  limitation  provided  by  the  Statute  for  the  re- 
covery of  the  property  at  Law,  will  begin  to  run  in  his 
&vor  from  the  disavowal ;  and  if  he  then  holds  the  posses- 
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sion  for  the  statutorj-  term,  the  mortgagor's  right  to  re- 
deem is  barred.     Ibid. 

9.  When  the  mortgagee  relies  upon  the  Statute  after  a 
disavowal  of  the  trust,  it  lies  upon  him  to  show  the  dis- 
avowal, and  to  bring  home  to  the  mortgagor  knowledge 
of  the  fact,  and  this  knowledge  cannot  be  shown  construc- 
tively,    ttnd, 

10.  Where  executors,  administrators  and  other  trustees  for 
infants,  fail  to  sue  for  personal  property  within  the  time 
prescribed  by  law,  the  Statute  of  Limitations  binds  the 
minors  ;  nor  are  their  interests  saved  under  the  Act  of 
1817.      Worthy  et  al.  vs,  Johnson  et  al 358 

See  Dower ^  4.    Judgmentj  5. 

LOST  PAPERS. 

1.  When  the  administrators  of  deceased  co-obligors  are 
sought  to  be  made  parties  defendant  to  an  application  to 
establish  a  lost  bond,  the  names  of  such  administrators 
should  be  stated  in  tlie  petition  and  rule  nisi,  with  as 
much  distinctness  as  in  other  suits.     Cobb  etal.  vs.  Cobb.  454 

2.  In  an  application  to  establish  lost  papers,  under  the  6th 
section  of  the  Judiciary  Act  of  1799,  such  petition 
must  allege  that  the  defendants,  or  one  of  them,  resides 
in  the  County  in  which  the  appUcation  is  made,  in  order 
to  give  that  Court  jurisdiction  of  their  persons,  such 
apphcation  being  considered  in  the  nature  of  a  suit.     lb. 

MANUxMISSION. 

1 .  Where  a  testator  by  his  will  directed  one  of  his  slaves  to 
be  removed  to  a  State  where  the  laws  would  allow  of  her 
manumission,  and  there  be  manumitted ;  and  also  be- 
queathed §2000  to  said  slave,  to  be  invested  by  a  trustee 
appointed  for  that  purpose,  for  the  benefit  of  such  slave, 
when   manumitted  as  directed  by  said  will :  Heldj  that 
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the  direction  and  bequest  contained  in  the  will,  did  not 
violate  tlie  policy  of  the  laws  of  this  State  which 
prohibit  do?«ej?//c  emancipation  of  slaves.  Cooper j  exeat' 
toTy  vs.  Blakely,  guardian 263 

2.  The  case  of  Vance  vs,  Crawford^  (4  Geo,  R,  446,)  re- 
examined and  affirmed.     Ibid. 

MISTAKE. 
See  Xew  Trial,  8. 

MORTGAGE. 

1.  In  Georgia,  a  mortgage  does  not  transfer  the  legal  es- 
tate and  is  an  incumbrance  or  security  for  a  debt  only. 
Ragland  vs.  The  Justices,  ^c 65 

See  Administraiors,  ^'c.  7.    Lim.  of  Actions,  6  to  9. 

MULTIFARIOUSNESS. 

See  Equity  J  13. 

NEW  TRIAL. 

1.  It  is  competent  for  Courts  to  set  aside  verdicts  for  ex- 
cessive damages,  where  there  are  rules  by  which  dam- 
ages maj-  be  measured — as  in  actions  on  contracts,  or  for 
torts  done  to  property,  the  value  of  which  may  be  ascer- 
tained by  evidence,  a  new  trial  will  be  awarded  if  the 
finding  be  contrary  to  the  evidence.  Lang  et  al.  execu- 
torSy  vs.  Hopki7is 37 

2.  In  suits  for  personal  injuries,  where  the  Court  must 
conclude  from  the  exorbitancy  of  the  damages,  that  the 
Jury  acted  from  passion,  partiality  or  corruption,  the 
verdict  will  be  set  aside.     Ibid. 

3.  Courts  will  never,  in  the  absence  of  the  most  satisfactory 
evidence  that  the  verdict  is  erroneous,  substitute  their 
impression  for  the  opinion  of  the  Jury.     Ibid. 
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4.  The  admission  of  illegal  testimony  is  not  sufficient  to 
authorize  a  re-hearing,  when  the  verdict  could  not  have 
been  affected  by  it.     EHis  vs.  The  Lessee  of  Smith 253 

5.  Upon  applications  for  a  new  trial,  it  is  the  better  prac- 
tice, where  the  rule  nisi,  is  granted  upon  any  of  the 
grounds  taken,  to  let  all  the  grounds  stand  over  for 
consideration  upon  a  motion  to  make  the  rule  absolute. 
Stanley  vs.  The  State 82 

6.  Where,  on  a  motion  for  a  new  trial,  a  brief  of  the  evi- 
dence had  been  agreed  on  by  the  counsel  for  the  parties, 
and  filed  in  the  Clerk's  Office  at  the  term  of  the  Court  at 
which  the  rule  nisi,  was  granted,  but  such  agreement 
was  not  entered  on  the  minutes  at  that  term :  Held^  on  a 
motion  to  dismiss  the  rule  ni  si.  on  that  ground  at  a 
subsequent  term,  that  the  Supreme  Court  will  not  con- 
trol the  discretion  of  the  Court  below  in  ordering  the 
agreement  to  be  entered  on  the  minutes,  nunc  pro  Uinc. 
Hardin  ei  aL  vs.  The  Justices,  fyc 93 

7.  Where  in  the  progress  of  a  trial,  the  cause  suffers  in- 
justice from  the  honest  mistake  of  the  party  or  his  coun- 
sel in  omitting  to  offer  in  evidence  the  account  book  of 

• 

one  of  the  parties  which  had  already  been  made  com- 
petent by  the  necessary  proof,  a  new  trial  will  be  grant- 
ed.    Rolfe  vs.  Rolfe 143 

8.  But  the  Court  will  not  relieve  the  party  from  the  conse- 
quences of  mere  ignorance,  inadvertence  or  neglect,  by 
granting  a  new  trial.     Ibid. 

9.  A  new  trial  will  not  be  granted  for  the   admission  of 

illegal  evidence,  if  such  evidence  was  immaterial,  and 

its  rejection  could  not  hkve  changed  the  result  of  the 
verdict.     Lee  vs.  Baldwin 209 

10.  The  Supreme  Court  will  not  award  a  new  trial  upon 
.    the  ground  thai  lVve\eidAc\.\^  ^iq»\w\x^t^  to  the  evidence^ 
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where  there  is  conflicting  testimony.     Fowler  vs.   Wal- 
drip 360 

11.  Where  the  Court  instructs   the  .lurj- that  in  weighing 

the  evidence,  they  are  to  give  most  weight  to  those  who 
are  not  under  the   influence  of  any   bias,   the  Supreme 

Court  cannot  infer  that  the  Jury  disregarded  the  charge, 

from  the  fact  that  their  verdict  was  in  accordance  with 

the  evidence  of  the  daughter  of  the  party,  in  whose  favor 

it  was  rendered.     Ibid. 

12.  If  the  verdict  is  contrary  to  the  evidence,  and  cannot 
be  sustained  upon  any  hypothesis  consistent  with  the  tes- 
timony, a  new  trial  will  be  granted.  Zeigler  vs.  Scoit^ 
administrator 384 

13.  In  ordinary  cases,  notwithstanding  a  misdirection,  if  the 
Court  see,  that  justice  has  been  done,  and  that  a  new 
trial  ought  to  produce  the  same  result,  the  verdict   will 

not  be  disturbed.     Arrington  vs.  Cherry 429 

14.  Applications  for  new  trials  are  not  favored  by  the 
Courts.     Berry  vs.  The  State  of  Georgia 511 

15.  It  is  pretty  generally  agreed  that  it  is  incumbent  on  a 
party  who.  asks  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  to  satisfy  the  Court,  Ist,  that  the 
evidence  has  come  to  his  knowledge  since  the  trial ;  2nd, 
that  it  was  not  owing  to  the  want  of  due  diligence,  that 
he  did  not  acquire  it  sooner ;  3rd,  that  it  is  so  material 
that  it  would  probably  produce  a  difierent  verdict ;  4th, 
that  it  is  not  cumulative  only,  viz  :  speaking  to  facts  in  re- 
lation to  which  there  was  evidence  on  the  trial,  5th ;  the 
affidavit  of  the  witness  himself  should  be  procured  or 
its  absence  accounted  for ;  and  6th,  the  new  trial  will 
not  be  granted,  if  the  only  effect  of  the  evidence  will  be 
to  impeach  the  credit  of  a  witness.     Ibid. 

NON  EST  FACTUM. 
See  Pleadings  4. 
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NOTICE. 

See  Dower  J  6.     Fraudulent  Conveyances^  2.  3. 

NOTICE  TO  SUE. 


See  Surety,  3. 


NUISANCE. 


1.  A  livery  stable  in  a  city,  erected  within  sixty-five  feet  of 
a  hotel  is,  prbna  Jacie,  a  nuisance,  and  may  be  restrained 

by   injunction.      Colcer    vs.  Birge 336 

2.  The  answer  of  the  defendant,  admitting  the  facts  charg- 
ed in  the  bill,  as  to  the  distance  and  relative  situation  of 
the  stable  from  the  tavern,  but  denying  that  the  livery  sta- 
ble is  a  nuisance,  is  mere  matter  of  opinion,  and  not  suf- 
ficient to  authorize  the  dissolution  of  the  injunction,  before 
the  final  hearing.     Ibid. 

3.  Nor  will  the  Court  discharge  the  ad  interim  interdict,  so 
far  as  to  permit  the  experiment  to  be  made,  whether  a 

livery  stable  could  be  erected    and  conducted  in  such  a 

manner  as  not  to  be  a  nuisance.     Ibid. 

•  ONUS  PROBANDI. 

See  Ejectment,  2. 

ORPHANS. 

See  Administrators,  fyc.  6. 

PAROL  GIFTS. 

See  Remainders,  1. 

PARTIES. 

See   Dower,   2.      Ejectment,  3.      Equity  Practice,    1,    7. 
Equiiyy  2. 
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PHYSICIANS. 

1.  Notes,  bonds,  and  other  assumptions  made  to  a  person, 
as  a  physician  or  surgeon,  the  consideration  of  which  is 
services  rendered  in  prescribing  for  the  cure  of  diseases, 
vdthout  a  license :  Heldy  to  be  null  and  void.  So  also, 
every  obligation  which  springs  out  of  the  exercise  of 
the  profession  of  medicine  without  a  license.  Coyle  vs. 
CampbeU 670 

PLEADING. 

1.  Where  the  occupancy  of  the  premises  of  the  plaintiff  is 
admitted  by  the  defendant,  and  there  is  no  agreement  as 
to  the  amount  of  rent  to  be  paid,  the  demand  of  the 
plaintiff  is  a  claim  existing  in  .account,  and  is  within 
the  provisions  of  the  Act  of  1847,  and  may  be  prosecu- 
ted under  the  form  prescribed  therein.  Cameron  vs. 
Moore  and  Wife 368 

2.  The  forms  prescribed  under  that  Act,  are  not  amenda- 
ble except  to  make  them  conform  to  the  forms  laid 
down  in  the  Act    Bid. 

3.  A  count  in  trover  cannot  be  joined  with  a  count  in  tres- 
pass.    Crenshaw  vs.  Moore 384 

4.  The  provision  in  the  Judiciaiy  Act  of  1799,  mhibiting 
defendants  from  denying  any  deed,  bill,  bond,  single 
or  penal  note,  draft,  receipt  or  order,  unless  upon  oath, 
applies  to  such  instruments  only,  as  are  the  foundation 
of  the  suit,  and  not  to  such  as  are  collaterally  introduced 

in   evidence.     WiUiams  vs.  Rawlins. 491 

6.  It  is  no  error  to  refuse  to  charge  the  Jury  as  to  a  mat- 
ter of  pleading,  that  being  an  issue  of  law,  determinable 
only  by  the  Court.     Hotchkiss  vs.  JVewson 560 

6.  General  remarks  respecting  pleading.     Bnd. 
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See  Action^  1.  BUl^  of  Exchange^  I  to  4.  Lost  Papers j  1. 
Sci.  fa.  2,  3. 

PRACTICE  SUPERIOR  COURT. 

1.  The  mere  absence  of  an  attorney  without  the  consent 
of  the  client,  is  not  a  sufficient  ground  for  the  continuance 

of  a  cause.     Allen  vs.    The  State 85 

2.  The  absence  of  counsel  is  not  a  favored  excuse  for  not 
proceeding  to  trial ;  on  the  contrarj',  excuses  of  this  sort 
ought  to  be  discountenanced.     Ibid. 

3.  It  is  the  duty  of  counsel  to  attend,  and  the  failure  to 
do  so  is  no  canse  for  postponement,  except  in  cases  of 
necessity  or  misconception.     Ibid. 

4.  The  rule  applies  to  attorneys  in  fad  as  well  as  a/  Law. 
Ibid. 

6.  The  Courts  are  strict  in  granting  continuances  on  ac- 
count of  the  absence  of  counsel.     Ibid. 

6.  Illness  of  counsel,  where  there  is  but  one,  or  of  the  lead- 
ing counsel,  where  there  are  more  than  one,  is  a  suffi- 
cient ground  for  the  continuance  of  a  cause,  especially 
where  the  sickness  is  so  sudden  that  another  cannot,  un- 
der the  circumstances,  do  justice  to  the  cause.     Ibid. 

7.  The  affidavit  for  a  continuance  should  be  full,  satisfacto- 
ry and  direct,  as  to  the  material  allegations  necessary  for 
a  continuance.     Ibid. 

8.  It  should  state  that  there  is  no  other  witness  present  by 
whom  the  party  can  satisfactorily  prove  the  same  facts  ; 
that  the  attendance  of  the  absent  witness  is  expected  at 
the  next  term,  and  that  the  facts  expected  to  be  proven 
would  be  admissible  as  evidence  ;  and  that  the  witness 
resided  within  the  jurisdiction  of  the  Court.     Ibid. 

9.  In  the  application  of  rules  for  the  continuance  of  crimi- 
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nal  causes,  the  presiding  Judge  must  be  left  free  to  some 
extent,  to  act  in  such  a  manner  as  will  secure  a  speedy 
as  well  as  a  Jair  trial.     Ibid, 

10.  Where  the  Court  suspects  that  the  object  of  the  party 
in  asking  a  continuance  is  delay  merely,  has  the  Court 
the  right  to  travel  out  of  the  written  affidavit  ?  Quere, 
aid. 

11.  Upon  applications  for  a  new  trial,  it  is  the  better  prac- 
tice, when  the  rule  nisi  is  granted  upon  any  ground  ta- 
ken, to  let  all  the  grounds  stand  over  for  consideration, 
upon  a  motion  to  make  the  rule  absolute.  Stanley  vs. 
The    State 82 

12.  It  is  competent  for  the  Court  to  withdraw  from  the  Jury 
the  consideration  of  evidence  which  has  been  illegally 
admitted.     Salter  vs.  The  Lessee  of  Williams 186 

13.  The  plaintiff  in  Ji.  fa.  may  dismiss  his  levy  on  the  ap- 
peal, notwithstanding  he  has  confessed  judgment  against 
himself  on  the   first  trial.     Favor  vs.  Stokes 370 

14.  A  party  showed  for  a  continuance,  that  the  com- 
mission had  been  forwarded  to  the  State  of  Alabama, 
where  it  was  understood  the  witness  resided,  and  was  re- 
turned unexecuted  because  he  had  removed  from  that 
State,  and  on  that  account  the  cause  had  been  once  con- 
tinued ;  that  he  had  learned  the  Parish  in  the  State  of 
Louisiana  to  which  the  witness  had  removed,  but  did 
not  know  at  what  place  in  the  Parish  he  lived ;  that  he 
had  continued  to  make  inquiry,  but  had  not  forwarded 
a  commission  :  Held^  tliat  the  showing  was  insufficient 
Moody  and   Wi/e  vs.  Davis 403 

15.  In  accordance  with  the  practice  which  prevails  in  most 
of  the  circuits  in  this  State,  costs  cannot  be  taxed  against 
the  losing  party  for  the  attendance  of  witnesses  who  are 
summoned  but  not  sworn.     Mason  fy  Waldrip  vs.  Dean 

fy  Msh '. 443 
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^el  to  attempt  surreptitiously  to  get  before  the 
^hy  way  of  suppoMony  which  have  not  been 
proven,  is  highly  reprehensible,  and  the  practice  should 
be  instantly  repressed  by  the  Court,  without  waiting  to  be 
called  upon  by  the  opposite  party.     Berry  vs.  The  Slate  511 

17.  It  is  the  duty  of  the  Court  to  keep  the  Jury  together  in 
a  criminal  case  from  the  time  it  is  submitted  to  them  until 
they  are  finally  discharged  from  its  consideration.  No 
application  should  be  addressed  by  the  Court  to  counsel 
to  allow  the  Jury  to  disperse.     Brid, 

18.  Should  the  counsel  on  both  sides  unite  in  petitioning 
the  Court  to  permit  the  Jury  to  disperse,  there  would, 
perhaps,  be  no  impropriety  in  granting  the  application,  at 
any  rate  in  the  trial  of  petty  offegpes ;  still,  it  is  a  discre- 
tion which  should  be  very  cautiously  exercised  under  any 
circumstances.     Und. 

19.  The  administration  of  justice  should  not  only  be  pure, 
but  above  suspicion.    Ibid, 

See  Appeal^  1.  Bail^  1  to  4.  Dower,  7.  I}jectment,  2. 
Equity  Practice.  Evidencey  14.  Judgment,  9,10.  Lost 
Papers,  1, 2.     JSlew  Trial.,  6.     Sci,  fa.  3. 

PRACTICE  SUPREME  COURT. 

1.  It  is  not  necessary  to  embody  in  the  bill  of  exceptions, 
the  questions  propounded  to  a  witness  in  interrogatories, 
unless  the  answers  are  unintelligible  without  th|m.  ^Ca- 
rey, assignee,  vs.   Giles,  receiver y 1 

2.  Documentary  evidence,  upon  which  no  exception  is 
founded,  and  which  is  not  necessary  to  the  elucidation  of 
any  ground  of  error  taken  in  the  bill,  need  not  be 
embraced  therein.     Bid. 

3.  Documentary  ev\deivce  which  is  appended  to  a  bill  in 
Equity  oranansweT,^s«3[i^i^^^xA^\As:^S&*^<€^^ 
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pa^t  of  the  record,  and  must  come  up  under  the  certifi- 
cate of  the  Clerk,  need  not  be  embodied  in  the  bill  of 
exceptions.     Ibid. 

4.  Documentary  evidence  which  is  referred  to  and  de- 
scribed in  the  bill  of  exceptions  and  copies  of  which 
are  appended  tiiereto  as  exhibits,  and  which  exhibits  are 
certified  to  be  true  by  the  presiding  Judge,  need  not  be 
embodied  in  the  bill  of  exceptions.  The  better pradicej 
however,  is  to  copy  them  in  the  bill.     Ibid. 

5.  Where  the  ground  of  error  is  the  judgment  of  the  Court 
on  the  sufficiency  of  a  plea  in  bar  of  a  former  judgment, 
which  plea  •  recites  tlie  former  judgment  in  substance, 
and  comes  up  with  the  record  under  the  certificate  of  the 
Clerk,  it  is  not  necessary  that  such  former  judgment  or 
the  record  which  contains  it,  should  be  embodied  in  the 
bill  of  exceptions.     Ibid, 

6.  All  persons  interested  in  the  judgment  sought  to  be  re- 
viewed must  be  made  parties  to  the  writ  of  error,  and 
in  the  order  in  which  they  stand  in  the  record  below ; 
when,  therefore,  one  of  Iwo  or  more  defendants  against 
whom  a  decree  has  been  rendered,  brings  a  wTit  of  er- 
ror to  reverse  it,  it  is  necessary  for  him  to  join  his 
co-defendants  as  plaintiffs  in  error,  and  upon  the  trial  ' 
they  may  unite  with  him  and  assign  errors  against  the 
decree,  or  they  may  sever  and  be  heard  in  defence  of 

the  decree.     Bnd. 

7.  K  such  plaintiff  in  error  has  failed  to  make  his  co-de- 
fendants parties  plaintiff  to  the  writ  of  error,  they  may 
be  added  by  motion,  without  delay  or  cost,  with  the  same 
privilege  of  assigning  error  or  severing.     Ibid. 

8.  A  continuance  will  not  be  granted  in  the' Supreme 
Court  for  the  absence  of  counsel,  when  the  origmal  coun- 
sel are  before  the  Court.     Bulloch  vs.    The  ^ate 46 

See  .^mendmeidf  2.    JHew  Trials  6. 
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PRINCIPAL  AND  AGENT. 

1.  Where  the  principal  adopts  and  ratifies  the  acts  of  his 
agent,  such  adoption  and  ratification  relates  back  to  the 
time  of  the  transaction,  and  is  deemed  in  Law  the  same 
for  all  purposes,  as  if  given  in  the  first  instance.     Perry, 

Jbr  the  use,  fyc,  vs,  Hudson 362 

2.  Where  the  principal  with  knowledge  of  the  facts,  adopts 
and  acquiesces  in  the  acts  done  under  an  assumed  agen- 
cy, he  cannot  afterwards  be  heard  to  impeach  them,  un- 
der the  pretence  that  they  were  done   without  authority 

or  contrary  to  instructions.     End. 

» 

PRINCIPAL  AND  SURETY. 

See  Surety. 

PROMISSORY  NOTES. 

1.  The  general  rule  is,  that  where  a  party  receives  a  note 
as  collateral  securityy  without  any  special  agreement,  he 
must  use  ordinary  care  and  diligence  in  collecting  it, 
and  if  any  loss  should  accrue  to  the  other  party,  by  rea- 
son of  the  want  of  such  care  and  diligence,  the  law  will 
compel  him  to  make  good  the  loss,  but  if  there  is  any 
special  agreement  between  the  parties,  then  they  will  be 
bound  by  such  special  agreement  and  not  by  the  general 
rule.     Ijee  vs,  Baldwin 209 

See  Judgment^  7. 

RECEIVER. 
See  Equity^  4,  5,  9,  14. 

REGISTRY. 

m 

See  Fraudulent  Conveyances,  3.     Sheriff'h  Sale,  4. 
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REMAINDERS  ANT)  REMAINDER-MEN. 

1.  An  estate  in  remainder  in  slaves  cannot  be  created  by 
parol  or  verbal  gift.      Yarborough  et  aL  vs.  West 471 

2.  But  a  remainder  in  trust  may  be  proven  by  a  declaration 
of  the  trust  in  writing,  made  by  the  trustee,  setting  forth 
the  nature  and  object  of  the  trust  clearly  and  distinctly. 
Gordon  vs.   Green 534 

See  Equity y  31  to  35. 

RESIDENCE. 

See  ConstUidional  LaWy  8. 

RETAIL  LICENSE- 

See  Constitutional  LaWy  9. 

RETURNS. 

See  AdministraiorSy  8^c. 

REVERSIONERS. 

See  Equityy  31  to  35. 

ROME. 
See  Constitutional  LaWy  9. 

SATISFACTION. 

See  Execution. 

SCI.  FA. 

2.  iSctre  facias  ro  revive  a  judgment  must  issue  from,  and 
be  returnable  to  the  Court  of  the  County  in  which  the 
judgment  was  obtained,  and  service  must  be  perfected 
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when  the  defendant  or  defendants  reside  out  of  the  Coun- 
ty, by  sending  out  process  to  the  County  where  they 
respectively  reside,  directed  to  the  Sheriff  of  that  County, 
whose  duty  it  is  to  serve  them  personally  and  return  tlie 
process.     Dickinson  vs.  Allison 557 

'  S*  Scire  Jacias  to  revive  a  judppnent,  held  not  to  be  an  ori- 
ginal action,  but  a  continuance  of  the  suit  in  which  the 
judgment  was  obtained.     Ibid. 


See  Bail,  3,  4. 


SET-OFF. 


See  Usiirj/y  4,  5. 


SHERIFF. 


1.  May  an  officer  who  is  sued  for  not  levying  upon  property 
as  belonging  to  the  debtor,  prove  paramount  title  in  an- 
other, in  his  defence  ?  And  vAW  such  defence  be  availa- 
ble where  the  execution  is  founded  upon  a  judgment  of 
foreclosure  of  a  mortgage  on  real  estate  ?  Quere  9 
Holley  vs.  Wallnce.   et  al 158 

See  Judgmenty  1. 

SHERIFF'S  SALES. 

1.  In  a  Sheriff's  deed,  the  property  must  be  described 
with  reasonable  certainty ;  and  he  can  sell  nothing  un- 
der an  execution  which  the  creditor  cannot  enable  him 

so  to  describe.     Whatley  vs.  Doe  ex  dem.  Jfewsom 74 

2.  The  purchaser  under  the  vendor  or  vendee  of  land,  like 
a  purchaser  from  either  by  voluntary  conveyance,  suc- 
ceeds but  to  the  interest  which  the  debtor  had  power  to 
encumber  or  part  with,  the  one  being  entitled  to  call  for 
the  purchase  money,  as  the  representative  of  the  vendor, 
and  the  other  being  entitled  to  call  for  a  conveyance,  as 
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ttie  representative  of  the  vendee.     Withenon  et  al.  vs. 
Burr 117 

3.  The  judgment  creditors  of  the  vendee  of  land,  (who  has 
paid  part  of  the  purchase  money  and  has  possession  of 
the  land,  but  has  received  no  deed)  are  entitled  to  the 
proceeds  of  the  sale  of  his  title,  in  preference  to  the  ven- 
dor.    Ibid, 

4.  A  purchaser  at  Sheriff's  sale  who  has  his  deed  first  re- 
corded will  gain  the  same  preference  over  an  unrecorded 
deed,  as  if  hq  had  bought  directly  from  the  debtor  him- 
self.   EUisvs.  The  Lessee  of  Smith 263 

See  EjedmerUy  1,  2.  Emdencej  2.  Exeadionj  1.  Judg- 
menty  3, 4.     Warranty^  8. 

SLANDER. 

1.  Under  the  Act  of  1767,  which  declares  that  when  in 
actions  of  slander  the  damages  assessed  shall  be  less 
than  40  shillings,  the  plaintiff  shall  recover  no  more 
costs  than  damages :  Heldj  that  the  value  of  forty  shil- 
lings, m  dollars  and  cents,  is  to  be  determined  according 
to  the  rate  at  which  dollars  were  estimated  in  shillings 
and  pence,  at  the  time  when  the  Act  was  passed,  that  is, 
at  the  rate  of  4  shillings  and  8  pence,  and  that  the  sum 
prescribed  by  that  Act  is  eight  dollars  and  57  cents  and 

a  fraction  of  a  cent.     Thumumdvs,  HorUm 500 

2.  Heldj  that  in  actions  of  slander,  when  the  verdict  is  for  a 
sum  less  than  forty  shillings,  it  is  not  competent  for  the 
defendant  to  have  judgment  against  the  plaintiff  for  his 
costs  incurred  in  defence  of  the  action.     Ibid. 

SLAVES. 
See  Manumission^  1,  2.     Remainder j  1. 

STATUTES,  (CONSTRUCTION  OF.) 
See  Constitutional  Lawj  7. 

SURETY. 
1.  The  undiertaking  of  a  surety,  being  stricH  juris j  he  can- 
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not  in  Law  or  Equity  be  bound  further  than  the  very 
terms  of  his  contract ;  and  if  the  principal  and  obligee 
change  the  terms  of  it  without  his  consent,  the  surety  is 
discharged.     Beihune^  administrator ^  vs,  Dozier 235 

2.  If  the  obligee  bind  himself  to  furnish  800  acres  of  pine 
land,  to  furnish  stocks  for  a  saw-mill,  and  the  principal 
accept  of  680  acres  in  fulfilment  of  the  contract,  without 
the  consent  of  the  surety,  it  is  such  an  alteration  of  the 
original  bargain  as  will  discharge  the  suret)'.     Ibid. 

3.  Where  it  is  doubtful  whether  the  surety  intended  to  re- 
quest the  creditor  to  sue  the  principal  as  a  matter  of  JavoTy 
or  to  require  it  as  a  matter  of  right y  under  the  Statute,  it 
is  proper  to  submit  it  to  the  Jury  to  find  from  the  facts, 
how  the  parties  understood  the  matter.     Ibid. 

See  Evidencey  12. 

SURVIVORSHIP. 
See  Husband  and  Wife^  1. 

TENDER. 

See  Equity y  16. 

TRESPASS. 

1.  In  an  action  of  trespass  for  taking  away  personal  pro^- 
ertj',  if  the  plaintiflF  Has  the  absolute  or  general  property 
of  the  thing  upon  which  the  trespass  is  alleged  to  have 
been  committed,  it  is  not  necessary  for  him  to  prove  that 
he  was  in  possession  at  the  time  of  the  trespass.  CVen- 
shaw  vs.  Moore 384 

2.  A  Court  of  Equity  will  not  interfere  to  restrain  a  tres- 
pass by  injunction,  unless  it  be  destructive  to  the  very 
nature  and  substance  of  the  estate  or  unless,  irremedia- 
ble mischief  would  ensue  unless  immediate  relief  was 
granted,  or  where,  from  the  difficulty  of  the  proof,  or  some 
other  pecuhar  circumstance,  this  conservative  remedy  is 
imperatively  demanded.     Catching  vs.   Terrell 576 
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3.  The  throwing  down  of  fences  and  letting  in  cattle  upon 
the  growing  crop,  does  not  authorize  a  Court  of  Equity 
to  interfere — the  injury  being  susceptible  of  perfect  pecu- 
niary compensation.     Catching   vs.    Terrell 576 

4.  The  mere  allegation  by  a  complainant  that  the  legal 
remedy  is  too  tardy,  or  that  irreparable  mischief  will 
ensue,  is  not  sufficient  ;  but  to  entitle  the  party  to  an  in- 
junction, the  facts  must  be  stated,  to  show  that  the  ap- 
prehension of  injury  is  well  founded.     Ibid, 

See  PUadingy  3. 

TRUSTS  AND  TRUSTEES. 

1.  A  Judge  at  Chambers  has  no  power,  upon  petition,  to 
order  a  sale  of  trust  property.     JirringUm  vs.  Cherry 429 

2.  It  is  competent  for  tlie  trustee  to  sell  the  trust  property    ^ 
by  and  with  the  consent  and  approbation  of  the  cestui  que 
trustSy  provided  there  be  no  restriction  upon  bis  powers 
in  the  deed,  and  no   limitation  over  to  children  or  third 
persons.     Ibid. 

3.  In  order  to  raise  a  trust,  by  the  promise  or  agreement  of 
a  party,  which  a  Court  of  Equity  will  execute,  it  must  be 
founded  on  some  meritoritms  or  some  valuable  considera- 
tion.    Yarborough  et  al.  vs.  West 471 

4.  A  trust  of  personalty  may  be  created  and  proven  by  pa- 
rol.    Gordon  vs.  Green 534 

5.  No  particular  form  of  words  is  necessary  to  create  a 
trust.  It  will  be  sufficient  if  the  intention  be  manifest, 
that  the  donee  shall  not  have  the  sole  beneficial  interest 
in  the  property.     Ibid. 

6.  A  remainder  in  personalty  cannot  be  created  by  parol, 
but  a  remainder  of  personalty  in  trust  may  be  proven  by 
a  declaration  of  the  trust,  in  writing,  made  by  the  trustee. 
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setting  forth  the  nature  and  objects  of  the  trust  clearly 
and  distinctly.     Und. 

7.  The  answer  to  a  bill  in  Chancery,  filed  by  the  party,  charg- 
ing a  remainder  by  parol  in  trust,  against  the  trustee, 
which  clearly  admits  the  nature  and  objects  of  the  irust : 
Held  to  be  admissible  to  sustain  the  remainder,  in  an  ac- 
tion by  the  cestui  que  trusty  against  the  trustee,  for  the  trust 

'    fund.     Ibid, 

8.  It  was  agreed  between  A  and  B,  that  if  B  would  under- 
take the  management  of  A's  aflfairs,  and  collect  in  certain 
funds  due  to  her,  that  "  B  should  retain  out  of  the  first 
money  received,  the  amount  of  $1000 — $500  of  which 
was  to  be  his  then,  and  the  remaining  $500  he  was  to 
retain  and  use  as  his  own,  but  at  her  death  was  to  pay 
over  to  C,  the  amount  of  $500,  without  interest :"  Heldy 
that  the  agreement  created  a  gift  to  B,  in  trust  for  the 
use  of  C,  to  be  paid  to  C  at  the  death  of  A,  without  ac- 
countability for  interest.     Ibid. 

9.  Also,  that  the  gift  was  perfected  so  soon  as  the  fund 
w^as  coUected  by  B,  and  was  then  irrevocable.     Ibid. 

10.  Also,  that  in  an  action  by  C  against  B,for  this  fund,  af- 
ter the  death  of  A,  a  count  charging  thatB  was  indebted 
to  C  in  so  much  money  received  from  A,  for  the  use 
of  C,  was  sufficient  to  let  in  evidence,  the  answer  of  B 
to  a  bill  in  Equity  filed  by  A  against  B,  in  which  B  sets 
forth  the  agreement  before  recited  and  admits  the  funds 
in  his  hands ;  and  farther  that  it  was  not  a  good  objection 
to  the  admissibility  of  B's  answer,  that  the  bill  and  decree 
in  the  case  was  not  also  put  in  evidence  by  C,  the  plain- 
tiff in  the  action.     Ibid. 

See  Assignments, 4  to8.  Equity,  9,  10,  11,  12,  21.  Ex- 
ecuiicm,  2.    Judgment,  3,  4. 

USURY. 

1.  The  defendant  is  not  bound  to  pay  up  the  money  lent, 
with  lawful  interest  thereon,  in  order  to  entitie  him  to 
read  the   answers   of  the    plaintiff  to  inteirogatories 
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taken  under  the  Act  of  1847,  in  support  of  his  plea  of 
usury.     ZeigUrvs.   iscolty   admmistraior 389 

2.  In  Equity-,  the  rule  requiring  the  payment  of  the  princi- 
pal and  lawful  interest,  is  a  condition  to  the  relief  sought, 
and  not  to  the  discoveiy.     Ihid. 

3.  Although  the  usury  could  be  proved  by  aliunde  testimo- 
ny, still  the  borrower  is  not  entitled  to  relief,  except  upon 

the  terms  of  paying  up  the  principal  and  legal  interest         « 
Ibid. 

4.  Usury  paid  on  a  former  contract  may  be  pleaded  as  a  set- 
off to  the  existing  debt,  provided  it  be  not  barred  by  the     - 
Statute  of  Limitations.     Ibid. 

5.  In  an  action  of  assumpsit  for  money  had  and  received, 
the  borrower  can  only  recover  the  usurious  gain  or  ex- 
cess.    He  is  cntidedto  no  more  by  way  of  set-off.     Ibid. 

See  Equifyy  29. 

VENDOR  AND  PtiRCHASER. 

1.  By  the  Common  Law,  unless  there  is  an  express  agree- 
ment to  the  contrary,  the  cost  of  the  conveyance  falls 
upon  the  vendee  of  land.     Winter  vs.  Jones 190 

2.  Where  H  sold  to  A,  a  town  lot  with  a  restriction  that  it 
should  not  be  used  as  a  tavern  :  Heldy  that  the  restriction 
was  valid.     Holmes  vs.  Martin 503 

3.  A  general  conveyance  may  be  limited  by  restrictive 
words  in  the  same  instrument.     Ibid. 

4.  It  is  competent  for  the  vendor  to  convey  the  fee  to  the 
vendee,  and  reserve  certain  rights  to  himself,  his  heirs 
and  assigns.     Ibid. 

See  jDoM?er,  2,  3,  6.  Ejectment j  1,  2.  Equity j  Id  to  19. 
Fraudulent  Conveyances j  1, 2, 3.  Judgmeniy  3, 4.  SheriffF^s 
Salesy  2,  3.     Warranty y  1  to  9. 

VENDOR'S  LIEN. 

See  Sheriffs  Saky  3. 
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4.  The  fact  tliat  the  covenant  does  net  nair.e  the  assignees, 
doeii  no*,  j/revejil  *h':rr.  from  suing.     Rid, 

6.  An  asfii^ee,  notwithstanding  he  has  taken  a  warrant}- 
from  iii.s  immediate  bargainors,  upon  eviction  has  a  right 
to  Ktie  the  original  or  any  intermediate  grantor  upon  his 
warranty.     Ibid, 

6.  Upon  a  conveyance  without  warranty,  all  ileeds,  warran- 
ticH,  covenants  and  other  muniments  of  title  belong  to 
the  grantee,  as  appurtenant   and   incident   to  the  land 
granted.     Ibid. 


INDEX.  647 

7.  Real  covenants,  or  such  as  run  with  the  land,  may  be  as- 
signed as  well  by  a  release  and  quit  claim,  as  by  deed 
of  bargain  and  sale.     Ibid, 

3.  The  assignee  under  a  Sheriff's  sale,  is  the  assignee  of 
the  original  party,  as  much  so  as  if  the  latter  had  assign- 
ed to  him  directly.  It  is  part  of  the  debtor's  "  right, 
title  and  interst  in  the  premises."     Bfid. 

9.  So  too,  of  an  official  sale  of  real  estate,  made  by  an  ad- 
ministrator under  a  license  from  the  Ordinary,  *'  with  all 
the  rights,  members  and  appurtenances  thereto  belong- 
ing, or  in  an)'wise  appertaining,"  the  purchaser  is  put  in 
the  same  situation  that  tlie  intestate  was  in.     Ibid. 

See  Efectmeni^  3.     EquUjh  16. 

WILL. 

1.  Where  a  testator  made  his  will  disposing  of  his  property 
to  his  wife  and  children  then  in  life,  and  two  years  after 
the  date  of  his  will,  had  another  child  born,  for  whom  no 
positive  provision  was  made,  and  departing  this  life  with- 
out altering  said  will :  Heldj  that  according  to  the  pro- 
visions of  the  Act  of  1834,  the  deceased  must  be  con-  v. 
sidered  as  having  died  intestate,  notwithstanding  such 
after-born  child  might  be  entitled  to  some  portion  of  the 
estate  under  the  will,  on  the  happening  of  certain  contin- 
gencies mentioned  therein,  under  the  general  description 

of  children.     HoUoman  and  another ymaiiovyvs,  Copeland 
and  Wife v 79 

2.  Where  a  testator  by  his  will  devised  to  his  wife,  his  house 
and  lot  in  the  town  of  LaGrange,  during  her  natural  life 
or  widowhood^  and  also  directed  that  "his Wife  should 
keep  his  house  open  to  any  of  his  children  that  may  be, 
or  have  been  indigent  or  unfortunate :  "  Heldj  that  the 
complainants  who  claimed  to  be  indigent  and  unfortu- 
nate children  of  the  testator,  were  entitled  to  have  the 
house  kept  open  for  their  benefit,  during  the  natural 
life  and  widowhood  of  the  testator's  wife,  and  no  longer ; 
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and  that  to  entitle  them  to  maintain  a  bill  in  Chancery 
for  relief  under  the  will  of  the  testator,  they  must  show 
affirmatively  on  the  face  of  such  bill,  that  the  widow  is 
in  life  and  unmarried.     Davis  vs.  Reed 29 

3.  Where  testatrix  by  her  will  made  the  following  be- 
quest :  "  I  give  and  bequeath  to  my  son,  Robert  W- 
Carlton,  during  his  natural  Ufe,  and  at  his  death,  to  the 
lawful  begotten  heirs  of  his  body,  the  following  property, 
to  wit:  Ap^y,  a  woman  about  thirty -two  years  of  age, 
and  the  rest  of  her  children,  to  wit :  James,  Caroline, 
Sarah,  Manuel  and  John,  and  all  their  increase  forever. 
Nevertheloss,  if  the  said  Robert  W.  Carlton  should  die 
without  an  heir,  then  it  is  my  desire  that  the  above  named 
and  described  negroes  and  their  increase,  be  set  free  at 
his  death  : "  Heldj  that  the  disposition  of  the  property 
was  good  as  an  executory  bequest,  and  that  the  children 
of  Robert  W.  Carlton  took  the  same  as  purchasers  under 
the  will,  and  not  as  heirs  generally  by  descent.  Carlton 
and  ajwlher  vs.  Price 49 

4.  Where  an  instrument  in  the  form  of  a  deed  puq)orted  to 
convey  certain  property  therein  named,  in  which  the  par- 
ty conveying  "  resenxd  to  herself  the  use  of  all  the  property 
during  her  natural  life,  then  to  go  to  the  above  named 
persons,  and  from  tlienceforth  to  be  their  property  abso- 
lutely, without  any  manner  of  condition :  "  Held,  that 
the  instrument  was  a  testamentary  paper  and  not  a  deed. 
Symms  vs.  Arnold  ani  Wife 50 

See  Manumissionj  1,  2, 

WITNESS. 

Sec  Evidence^  3  fo  6,9, 10,11.    Practice  Superior  Courts  15. 
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